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1.  Report  Jrom  the.  Select  Committee  on  Secondary  Pumsh- 
mentSj  together  with  the  Minutes  of  Evidence^  an  Appendix 
of  Papers,  and  an  Index.  Ordered  by  the  House  of  Com- 
mons to  be  printed,  27th  Sept.  1831. 

2.  Facts  relating  to  the  Punishment  of  tkath  in  the  Metro- 
polis.  By  Edward  Gibbon  Wakefield,  Esq.  London. 
1831. 


The  subject  of  criminal  law  has  of  late  years  occupied  so 
large  a  share  of  public  attention,  both  on  account  of  the  imr 
provements  which  it  has  undergone,  and  of  the  large  and  in- 
creasing number,  of  convictions,  which,  in  spite  of  these  inir 
provements,  annually,  occur,  that  we  need  not  pfier  any  apo- 
logy for  recurring  to  a  matter  of  such  paramount  importance 
to  the  welfare  of  the  community  as  the  state  of  its  penal 
jurisdiction.  It  is,  ind«ed,  true  that  as  in  this  country,  tl^e 
criminal  law  is  simpler  in  character,  less  voluminous  in  bulk, 
and  furnishes  a  smaller  proportion  of  the  business  of  the 
courts,  than  the  civil  law,  it  is  not  cultivated  with  so  much 
care  by  the  principal  members  of  the  profession,  or  the  most 
learned  writers  on  legal  subjects.  Nevertheless,  in  acknow- 
ledging all  the  importance  of  civil  law,  we  must  not  forget 
that  it  owes  its  authority  and  jurisdiction,  nay  its^  very  ex- 
istence, to  criminal  law ;  for  without  some  penal  process  in 
the  last  resort,  to  enforce  its  commands,  the  decrees  of  a  civil 
tribunal  would   be  powerless  and   ineiFectuaL      Without  a 
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civil  law^  a  society  might  exist  in  a  rude  and  uncivilized  state, 
but  without  a  criminal  law  it  could  not  exist  at  all. 

Crimes^  or  infractions  of  law  for  which  a  punishment  is  ap- 
pointed, may  be  prevented  in  two  different  methods.  The 
first  is  when  a  person  intends  to  commit  a  crime,  but  cannot 
find  an  opportunity  for  carrying  his  purpose  into  effect :  to 
which  class  belong  all  precautions  taken  by  the  proprietor 
for  guarding  his  property,  such  as  bolts,  bars,  private  watch- 
men, &c.  The  only  preventive  of  this  kind  which  falls  with- 
in the  care  of  the  whole  community  is  police^  a  subject  on 
which  the  most  disgraceful  prejudices  have  been  entertained 
in  this  country,  partly  awakened  and  encouraged*  for  party 
purposes,  and  partly  arising  from  mistaken  notions  as  to 
liberty,  which  consists,  not  (as  is  often  supposed)  in  a  mere 
absence  of  restraint,  but  in  the  undisturbed  enjoyment  of 
legal  rights,  alone  to  be  derived  from  the  efiicient  protection 
of  government.  This  cause  has,  however,  recently  made  an 
immense  advance  in  consequence  of  the  institution  of  a 
metropolitan  police,  whose  powers,  if  a  Vigorous  war  is  ever 
to  be  carried  into  the  fastnesses  of  the  London  thieves,  are 
either  too  limited  for  the  end  to  which  they  are  to  be  applied, 
or  the  policemen  are  too  sparing  in  the  exercise  of  them.  Al- 
together this  branch  of  the  public  administration  admits  of 
very  great,  improvement  and  extension  in  this  country,  a  ques- 
tion which  we  cannot  stay  to  consider  in  this  place,  but  must 
pass  to  the  second  kind  of  preventives  of  crime,  or  those  which 
deter  a  man  from  the  commission  of  an  ofience,  when  it  can 
be  done  without  interruption.  These  are  inflictions  of  pain 
on  the  offender  when  legally  convicted,  in  various  forms,  and 
to  such  an  amount  as  more  than  couBterbalances  the  pleasure 
derived  from  the  commission  of  the  offence;  so  that  no  man 
in  his  senses  would  commit  the  crime,  if  it  were  certain  that 
the  punishment  would  follow  it.  The  object,  therefore,  of  all 
penal  law  is  to  arrange  the  system  of  punishments  in  such  a 
manner  that  all  persons  may  be  deterred  from  committing  the 
prohibited  acts,  not  by  any  sense  of  the  difficulty  of  the  un- 
dertaking, but  by  a  fear  of  the  consequences  which  they  will 
entail. 

The  means  used  for  this   purpose,  are  either  the  taking 
away  of  the  criininal's  life,  or  the  inflicting  oh  him  some  other 
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less  paio,  mental  or  bodily.  The  penalty  of  death  is  threat- 
ened by  our  law  in  numerous  cases  where  it  is  never  inflicted ; 
so  that,  of  the  whole  number  of  capital  convictions,  the  exe- 
cutions are  a  very  small  part ;  and  generally  it  may  be  said 
that  the  legal  punishment  is  only  suffered  to  take  its  course 
in  cases  of  treason,  murder,  wounding  with  intent  to  murder, 
arson,  rape,  sodomy,  aggravated  and  extensive  forgery,  and 
housebreaking  and  highway  robbery  accompanied  with  vio- 
lence. In  the  last  session  of  parliament  a  petition,  numer- 
ously signed,  was  presented  to  the  House  of  Lords,  praying 
that  the  punishment  of  death  might  be  confined  to  crimes 
attended  with  violence  in  their  commission.^  To  this  absurd 
proposal  the  Chancellor  very  properly  objected  that  it  tended 
to  foster  the  prevalent  error,  that  punishment  is  retaliation, 
by  declaring  that  personal  violence  is  only  to  be  inflicted 
in  return  for  personal  violence ;  an  error,  it  may  be  remarked, 
further  countenanced  by  the  misinterpretation  of  a  well-known 
text  of  Scripture  (which,  even  if  its  meaning  were  different, 
would  not  be  binding  on  modem  legislators),  "  Whoso  sheddeth 
man's  blood,  by  man  shall  his  blood  be  shed.*'  For  this  com- 
mand, admitting  it  to  be  applicable  to  the  government  of 
England,  merely  authorizes  the  execution  of  murderers,  but 
does  not  forbid  the  execution  of  other  offenders.  It  says  that 
murderers  shall  die,  but  does  not  say  that  incendiaries  and 
traitors  shall  not  die.  Another  objection  to  this  suggestion 
which  would  inflict  punishment  on  a  retaliatory  principle  is, 
that  one  of  the  most  dangerous  crimes,  and  most  difficult  of 
detection,  and  therefore  most  calling  for  severe  penalty,  is 
arson,  in  which  there  is  no  violence  either  offered  or  com- 
mitted ;  and  therefore  according  to  this  strange  rule,  nothing 
that  can  justify  the  infliction  of  death.  The  same  may  be 
said  of  treason,  which,  as  being  a  crime  which  strikes  at  the 
root  of  all  society,  of  everything  for  which  laws  are  made  or 
administered,  can  surely  not  be  considered  as  a~  less  offence 
than  burglary  with  violence,  than  arson,  or  even  than  murder 
itself.^     We  confess  that  none  of  the  arguments  which  we 

*■  See  Law  Magazine,  Vol.  VI.  p.  &15. 

>  On  Uie  other  hand,  it  is  not  every  crime  in  which  the  extreme  of  violence  is 
committed,  that  onght  to  be  visited  with  capital  punishment.  An  instance  of  this, 
recognized  by  the  laws  of  all  civilized  nations,  is  manslaughter  ;  and  we  would  thai 
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have  hitherto  met  with,  have  convinced  us  of  the  expedienicy 
of  abolishing  the  punishment  of  death  in  this  country ;  nor 
on  the  other  hand  does  it  appear  to  us  to  be  a  subject  of  such 
importance  as  both  parties  in  this  controversy  agree  to  consi- 
der it.  In  England^  so  long  as  the  present  penal  system  is 
continued,  death  is  the  only  efficient  punishment  for  savage 
and  desperate  persons  of  the  lowest  order.  All  the  others,  as 
we  shall  presently  show,  they  would  justly  treat  with  entire 
disregard.  If  there  was  any  other  punishment  in  this  coun- 
try formidable  to  all  classes  and  varieties  of  criminals,  the 
maintenance  of  capital  punishments  would  become  a  matter 
of  coniparative  indifference. 

Having  offered  these  few  remarks  on  the  subject  of  capital 
punishment,  we  shall  proceed  to  the  class  of  preventives  of 
crimes  which  do  not  consist  in  the  deprivation  of  life,  or  (as 
they  are  usually  termed)  secondary  punishmetits. 

On  this  entire  subject,  embracing  the  nature  and  kinds  of 
secondary  punishments  in  this  kingdom^  the  mode  of  their  in- 
fliction, the  rules  according  to  which  they  are  apportioned, 
their  comparative  severity  and  efficiency,  their  effects  on  the 
minds  both  of  the  sufferers  and  the  community  at  large,  and 
the  improvements  of  which  they  are  susceptible,  copious  in- 
formation is  to  be  found  in  the  evidence  taken  before  a  com- 
mittee of  the  house  of  Commons  on  secondary  evidence  which 
sat  during  the  spring  and  summer  of  1831 ;  and  although  the 
Committee  appear  from  their  questions  not  to  have  possessed 
a  very  distinct  or  comprehensive  knowledge  of  the  subject  of 
their  enquiries,  and  have  neither  made  any  report  nor  agreed 
to  any  resolutions  on  the  matters  referred  to  their  investigation ; 
still  the  evidence  of  the  various  persons  examined  by  them, 
sheds  a  great  light  on  the  working  of  our  penal  system.  Of 
the  witnesses  thus  examined,  not  the  least  intelligent  or  useful 
is  Mr.  E.  G.  Wakefield,  whose  work,  named  at  the  head  of 


we  could  add  (so  far  at  least  as  this  country  is  concerned)  infanticide  ;  a  crime 
wanting  in  all  the  attributes  which  distinguish  the  murder  of  adults,  viz.  the  wicked- 
ness of  the  motive,  the  danger  to  the  community,  the  feeling  of  alarm  and  inse- 
curity which  it  occasions  —  reasons  by  which  all  people  are  unconsciously  swayed, 
when  a  young  woman  is  indicted  for  this  ofienoe,  and  which  render  trials  for  child- 
murder  little  more  than  solemn  contrivances  for  decorously  evading  the  harsh  and 
impolitic  enactments  of  the  law. 
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this  article,  contains  an  account  of  the  various  things  which 
he  learnt  from  the  successive  inhabitants  of  Newgate,  during 
a  three  years'  residence  in  that  prison,  where  he  was  confined 
under  the  sentence  of  a  court  of  justice.  This  work,  of  which 
the  title  conveys  an  inadequate  notion,  contains  some  highly 
interesting  information  on*  the  state  of  the  large  criminal  po- 
pulation of  London  who  flourish  under  the  fostering  influence 
of  our  laws ;  and  it  is  professedly  founded  on  communications 
with  the  class  whose  feelings  and  habits  it  describes.  It  is 
very  far  from  our  wish  to  accuse  Mr.  Wakefield  with  inten- 
tionally misrepresenting  the  truth,  and  we  believe  that  his 
book  (though  often  written  in  a  bad  spirit)  was  dictated  by  a 
good  motive ;  but  under  these  circumstances  it  is  natural  that 
his  statements  should  sometimes  be  tinged  with  the  colour  of 
the  minds  from  which  they  came :  and  altogether,  his  work 
may  be  considered  as  a  statement  of  the  case  against  the  law 
by  an  enemy,  who  has  engaged  with  it  at  close  quarters,  and 
whose  feelings  are  enlisted  in  the  same  cause  as  his  reason. 
The  chief  fault  of  this  work  is,  that  it  represents  the  efiects 
of  punishment  on  the  minds  of  prisoners,  and  judges  them  by 
that  test,  without  adverting  to  their  efiect  on  the  many  persons 
at  large,  whom  the  prospect  of  impunity,  or  the  insufficiency, 
or  uncertainty  of  punishment,  will  allure  at  any  moment  into 
crime.  A  punishment  which  stirred  up  all  the  bad  passions 
of  all  the  worst  inmates  of  Newgate,  might  be  a  good  punish- 
ment, if  it  struck  terror  into  the  minds  of  that  much  more  nu- 
merous class,  the  would-be  criminals  without  the  walls  of 
Newgate.  On  the  whole,  however,  we  conscientiously  recom- 
mend this  work  to  the  study  of  all  persons  who  wish  to  under- 
stand the  operation  of  our  penal  system,  giving  them  notice 
that  they  must  not  take  oflence  at  a  faw  instances  of  bad 
taste,  and  cautioning  them  carefully  to  separate  the  facts  from 
the  inferences,  and  those  parts  which  relate  to  our  own  system 
of  punishment  generally,  and  so  work  on  the  community  at 
large,  from  the  internal  regulations  of  Newgate  gaol,  to  which 
a  large  and  disproportionate  space  is  assigned,  and  which  cer- 
tainly appear  to  cry  loudly  for  amendment. 

We  need  not  detain  our  readers  with  the  thrice-told  tale  of 
our  sanguinary  criminal  code,  and  its  late  relaxation  under  the 
auspices  of  Sir  Robert  Peel.     SuflSice  it  to  say,  that  by  this 
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reform^  in  many  capital  offences  for  which  the  judges  had 
been  accustomed  to  pass  sentence  of  death>  they  were  em- 
powered to  order  sentence  of  death  to  be  recorded ;  after 
which,  as  formerly  after  sentence  being  passed,  the  punish- 
ment intended  to  be  actually  inflicted  is  assigned.  On 
what  ground  this  new  fiction  of  law  was  introduced,  why  an 
offence  is  to  be  called  capital  fot  which  death  is  never  meant 
to  be  inflicted,  what  advantage  is  derived  from  the  judge  in- 
forming a  prisoner  that  his  life  is  forfeited,  but  that  he  will 
only  be  transported  :  whether  this  fiction  was  invented  in 
the  vain  hope  of  frightening  offenders  with  an  empty  name, 
or  whether  it  proceeded  from  a  superatitious  adherence  to  the 
old  law,  are  questions  which  we  are  unable  to  answer.  But 
this  change,  so  far  as  it  has  gone,  has  unquestionably  had 
a  beneficial  effect.  For  although  on  the  circuit  it  may  have 
the  effect  of  producing  inconvenience  and  delay,  and  of  con- 
cealing from  the  public  the  exact  punishment  intended  to 
be  awarded ;  these  mischiefs  are  light  indeed,  as  compared 
with  those  of  the  old  system,  which,  for  no  good  reason  that 
we  can  discover,  is  retained  in  the  place  where  most  crimi- 
nals are  sentenced,  and  where,  therefore,  an  improvement  ih 
the  law  would  be  most  felt,  viz.  at  the  Old  Bailey  Sessions 
for  London  and  Middlesex. 

It  is  unquestionable,  that  the  state  of  miserable  suspense 
in  which  many  criminals  are  kept  by  this  system  of  passing 
indiscriminately  sentence  of  death  in  all  capital  offences,  and 
the  useless  pain  which  it  inflicts  —  a  pain  neither  known  to 
the  public,  nor  <^alculated  upon  by  misdoers — necessarily  be- 
gets in  some  a  feeling  of  violent  disgust  and  hostility  against 
the  law,  and  in  others,  a  sentiment  of  pity  and  sympathy 
towards  the  condemned  criminals,  quite  incompatible  with 
a  desire  to  aid  and  abet  in  the  detection  and  conviction  of 
offenders.  It  cannot  be  too  often  repeated  that  no  system 
of  penal  law  can  be  efficient  which  is  unpopular,  in  the  exe- 
cution of  which  the  community  do  not  cordially  co-operate. 
The  state  of  feeUng  which  induces  prosecutors  not  to  prose- 
cute, witnesses  not  to  give  evidence,  and  which  holds  in- 
formers in  abhorrence,  is  of  all  things  the  most  unfavourable 
to  the  prevention  of  crime. 

The  extent  to  which  the  system  of  fictitious  capital  pu- 
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nishment  has  been  carried,  both  in  the  country  and  in  Lon- 
don, when,  although  a  secondary  punishment  is  intended 
to  be  inflicted^  the  judge  in  the  one  case  orders  sentence  of 
death  to  be  recorded,  in  the  other,  actually  passes  it,  may 
be  judged  from  the  following  table : 

Persons  sentenced  to  death        |^  ,  Sentenced  to  death  and 

in  Englanji  and  Waifia.  *-xecuiea.  not  executed. 

Inl829 1385     74      1311 

-    1830  ......    1397  - 46      .......      1361 

It  ^  appears,  therefore,  that  in  the  year  1830,  just  one  for 
every  thirty  persons  capitally  convicted,  suffered  capital  pu- 
nishment. Of  these  sentences  many  were  only  recorded,  by 
a  fiction  at  the  best  only  harmless,  and,  as  we  maintain,  posi- 
tively mischievous,  though  far  less  mischievous  than  the  prac- 
tice of  passing  sentence  of  death  where  there  is  no  intention 
of  carrying  it  into  effect.  For  surely  all  persons  who  have 
considered  how  awful  and  how  painful  a  duty  it  is  to  dispose 
of  the  life  of  a  man  brought  to  the  bar  of  a  court  to  be  judged 
according  to  law,  must  agree  that,  least  of  all  things,  the 
passing  of  the  sentence  of  death  should  be  made  a  solemn 
mockery. 

In  all  cases  where  death  is  not  inflicted  in  consequence  of 
the  sentence  of  a  court  of  justice,  the  punishment  is  either-— 
1.  Transportation  to  the  colonies  for  life,  or  for  a  term  of 
years  :  2.  Imprisonment  with  or  without  hard  labour ;  or 
3.  Pine.  The  last  of  these  punishments,  whether  inflicted 
singly  or  in  conjunction  with  imprisonment,  is  only  appli- 
cable to  inferior  offences  committed  by  persons  of  property, 
a  class  of  so  little  extent  and  importance,  that  we  shall  take 
no  further  notice  of  it,  and  proceed  to  consider  the  two  great 
weapons  of  our  penal  armoury,  transportation  and  imprison- 
ment. 

The  system  of  transportation  appears  to  have  arisen  from 
two  sources  :  1.  The  difficulty  of  disposing  of  condemned 
criminals  in  the  mother  country ;  and  2ndly,  a  notion' that 
criminals  are  a  certain  class  who  ought  to  be  eradicated  from 
the  community,  and  that  banishment  removes  them  from 
the  co.untry.  A  trace  of.  the  latter  opinion  may  be  found 
in  the  words  which  are  sometimes  addressed  by  the  court  to 
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the  prisoner^  that  '  he  is  not  fit  to  remain  in  the  country :' 
as  if  some  advantage  accrued  to  the  public  from  his  exile 
rather  than  his  imprisonment.^  In  justice,  however^  to  the 
first  introducers  of  this  system,  it  must  be  said  that  at  the 
beginning  transportation  was  probably  a  yery  different  thing 
from  the  punishment  which  now  bears  that  name.^  As  at 
present  constituted,  its  nature  appears  to  be  as  follows  :  — 

When  it  is  finally  determined  that  a  criminal  is  to  be  trans- 
ported to  New  South  Wales,  he  is  moved  in  a  caravan,  under 
a  proper  guard,  to  the  coast,  in  order  to  be  embarked  in  a 
convict  ship.  This  necessity  of  moving  prisoners  to  long 
distances  from  the  place  of  their  confinement  is,  of  itself,  an 
evil  and  an  expense,  and,  in  times  of  disturbance,  might  be- 
come a  matter  of  serious  di£Bculty.  However,  among  the 
evils  of  the  entire  system,  this  holds  a  very  subordinate  place. 
From  the  evidence  of  Dr.  Rutherford,  who  has  sailed  seven 
times  to  New  South  Wales  as  surgeon  of  convict  ships,  it 
,  appears  that  about  200  convicts  go  out  together ;'  that  mu-. 
tinies  are  not  frequent ;  that  the  convicts  enjoy  generally 
good  health,  are  well  fed,  are  not  ironed,  do  little  work,  have 
free  intercourse  j^yith  each  other,  and  (as  may  easily  be  ex- 
pected) their  conduct  is  reckless  and  careless ;  they  amuse 
themselves  with  the  stories  of  their  past  life,  and  glory  in  the 
remembrance  of  their  misdeeds  :  the  natural  consequence  of 
^hich  is,  that  any  stray  remnants  of  virtue  and  good  feeling 
which  some  of  the  crew  may  possess  at  starting,  are  effec^ 
tually  eradicated  before  the  ship  reaches  its  destination.^ 

1  See  the  Evidence  of  Mr.  Chesterton,  governor  of  the  House  of  Correction  ia 
Coldbath  FJields,  Q.  517-20,  who  thinks  that  all  confirmed  thieveir  should  be  sent 
out  of  the  country,  as  there  is  no  hope  of  their  amendment,  in  order  that  they  may 
be  got  rid  of.  He  does  not  perceive  that  by  this  means  the  evil  exists,  and  in  a 
veiy  aggravated  form ;  only  that  the  colony  suffers,  and  not  the  mother  country. 
Also  Captain  Hall's  remarks.  Travels  in  America,  vol.  i.  p.  62. 

'  See  Wakefield,  £v.  1443:,  and  Major  M' Arthur's  remarks,  Rep.  p.  145. 

'  Mr.  Wakefield  states,  in  his  Evidence,  that  **  during  the  first  four  or  five  years 
of  the  existence  of  tlie  colony  of  New  South  Wales,  the  contracts  for  the  trans- 
portation of  prisoners  were  made  for  so  many  embarked  in  England,  not  for  so  many 
disembarked  in  the  colony  :  the  consequence  was,  that  the  captain  of  the  transport 
had  a  direct  interest  in  killing  his  prisoners,  and  the  fact  was  that,  as  to  a  great 
number  of  ships,  one- third  —  as  to  a-considerable  number,  a  half — and  as  to  some, 
two-thirds  of  the  prisoners  died  on  the  passage." — Q.  1573. 

4  Evid.  Q.  1052-9. 1095-6.    His  answers,  1045-9,  do  not  agree  with  the  evi« 
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When  so  laige  a  body  of  criminals  are  crowded  indiscrimi^ 
nately  into  so  small  a  space  for  so  many  months,  without 
being  forced  to  work,  and  having  no  diversion  except  conver- 
sation with  each  other^  a  much  less  proportion  of  depraved 
and  reprobate  persons  than  is  commonly  to  be  found  in  such 
a  number  of  convicts,  would  be  sufficient  to  leaven  the  whole 
mass  with  one  uniform  taint  of  depravity. 

When  the  convicts  arrive  at  New  South  Wales,  the  term 
of  their  regular  punishment  commences,^  and  they  are  seve- 
rally disposed  of  in  different  manners,  according  as  they  be- 
long to  one  of  the  classes  of  1.  Gentlemen  convicts;  2.  Me- 
chanics ;  3.  Common  male  convicts ;  and  4.  Women.*    Now 
the  punishment  which   all   convicts  suffer  in  New  South 
Wales  for  crimes  committed  in  the  United  Kingdom,  may 
be  described  in  a  word,  as  domestic  slavery.    They  are  placed 
in  precisely  the  same  situation  as  the  working  classes  in  the 
ancient  states,  and  in  the  West  Indies ;  that  is,  they  have 
not  their  personal  liberty,  and  'they  are  maintained  by  those 
who  profit  by  their  labour,  to  which  they  are  forced  by  the 
dread  of  punishment,  not  induced  by  the  prospect  of  a  re- 
ward.   The  local  government  of  New  South  Wales,  is,  there- 
fore, in^  the  situation,  of  a  large  slave-merchant :  with  this 
difference,  however,  that  it  gives  away  slaves  for  nothing, 
on  condition  that  the  master  will  defray  the  cost  of  their 
maintenance.     This  being,  of  course,  a  very  advantageous 
bargain  for  the  settler,  on  the  arrival  of  every  convict  ship, 
the  government  finds  itself  possessed  of  the  patronage  of 
giving  away  the  services  of  several  hundred  slaves.    There 
are,  as  might  have  been  expected,  complaints  of  abuse  and 
favouritism  in  the  disposal  of  this  patronage,^  which,  whe- 
ther well  or  ill  founded,  are  in  themselves  an  evil,  and  an 

dence  of  moat  of  the  other  witnesses  :  but  it  is  very  probable  that  the  state  of  sus- 
pence  in  which  the  prisoners  are  kept  before  they  land  in  New  South  Wales,  from 
an  ignorance  of  the  precise  lot  which  will  befal  them,  may  make  them  anxious  and 
uneasy. 

1  It  is  suggested  by  the  committee  that  the  voyage  itself  is  considered  a  punish-, 
ment  (Q.  1068.) ;  bat  we  cannot  see  in  what  the  condition  of  the  convicts  differs 
from  that  of  soldiers  on  board  a  transport.  They  are  put  under  no  restraint,  they 
associate  together,  and  none,  except  tailors,  carpenters  or  joiners,  do  any  work. 

*  See  Mr.  Busby's  Observations,  Report,  p.  125. 

3  Major  M' Arthur,  1624.    Mr.  Scott,  p.  146. 
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evil  necesfi^rily  atteadant  on  a  sydtem  of  transportation.  The 
cownct-'Womm  are  allotted  to  private  individuaU  as  domestic 
servants :  anid  with  them  there  is  no  difficulty,  as,  on  ac- 
count of  the  great  disproportion  between  the  sexea,  caused 
by  the  unnatural  manner  in  which  the  society  has  been 
formed,  females  are  at  a  great  premium  in  New  South  Wale& 
But  the  class  of  gentlemen  comncts  (as  they  are  called),  i,  e. 
persons  who  in  England  belonged  to  the  upper  or  middle 
ranks,  being  devoid  of  mechanical  skill,  and  unfit  for  common 
agricultural  labour,  occasion  a  greater  perplexity.  At  one 
time,  a  penal  settlement  .named  Wellington  Valley  was  made 
in  the  interior  at  a  distance  of  about  250  miles  from  the 
coast,  where  t}ie  gentlemen  convicts  were  employed  in  light 
agricultural  work,  such  as  tending  sheep,  and  were  thus  re- 
moved from  the  society  and  luxuries  of  the  towns.  This 
measure  being  the  means  of  inflicting  a  much  severer  pu-< 
nishment  than  that  usually  endured  by  the  upper  class  of 
convicts,  had  the  effect  of  spreading  great  alarm  among  cri- 
minals of  the  same  rank  in  London  who  were  lying  in  prison 
under  sentence  of  transportation/  and  we  may  reasonably 
suppose,  among  other  persons,  meditating  crimes  which  would 
entail  the  same  consequences.  The  establishment  at  Wel- 
lington Valley,  however,  having  proved  expensive,  was  dis- 
continued,^ and  gentlemon-convicts  have  now  returned  to 
their  former  state  of  comfort  and  enjoyment;  that  is  to  say, 
they  are  employed  as  dierks  in  the  government  offices,  or 
given  as  tutors  to  private  families  :^  their  whole  time,  except 
when  occupied  with  business,  being  at  their  own  disposal. 
Of  those  who  are  employed  as  tutors,  Mr.  Busby,  who  held 
an  ofl^cial  situation  at  New  South  Wales,  states  that  ^^  as  far 
as  regards  the  necessaries  and  many  of  the  comforts  of  life^ 
they  are  exceedingly  well  off."  (Ev.  1198.)     Any  annoyance 


*  "  Some  returned  convicts  brought  an  account  of,  their  having  been  sent  to  Wel- 
lington Valley,  and  in  speaking  of  it,  they  called  it  the  'Swells'  settlement,  the 
gentlemenrconvicts :'  and  it  created  a  great  deal  of  apprehension  in  the  minds  of 
this  class  of  persons,  clerks,  and  others  convicted  of  forgery  and  embezzlement." — 
Wakefield,  £v.  1453. 

3  On  Wellington  Valley,  see  Busby,  1181-97. 1203-8.  Rep.  135. 

«  Dr.  CHalloran,  a  convict,  kept  an  academy  at  Sydney^  (Walker,  996.)  Thus 
these  persons  corrupt,  not  only  the  grown,  but  also  the  growing  generation. 
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to  which  those  persons  are  exposed  who  have  the  command 
of  money,  is  probably  removed  by  means  of  an  amicable  ar* 
rangent  either  with  the  subordinate  officers  of  goyemment, 
or  with  the  master  to  whom  the  convict  is  assigned,  for  Mr. 
Wakefield  states  that,  '^  he  knows  that  what  are  called  '  res- 
pectable convicts'  under  sentence  of  transportation,  and  really 
expecting  to  be  transported,  make  the  greatest  exertions  to 
have  money  remitted,  on  their  account,  to  merchants  in  the 
cdony,  atid  for  the  express  purpose  of  paying  for  indulgence."^ 
Speaking  of  the  same  class  of  persons,  Mr.  Potter  Macqueen 
says : — 

**  In  order  to  keep  down  the  expenses  of  the  colony  to  as  low 
an  ebb  as  possible,  the  different  governors  have  preferred  em- 
ploying men  of  this  description  as  cleriLS  in  government  offices, 
to  having  regularly  salaried  persons  of  free  character;  of 
course  they  knew  that  persons  so  placed  were  amenable  to  any 
punishment  they  might  have  indicted.  But  the  evil  it  has 
produced  in  the  system  has  been,  that  those  persons  being 
able  to  live  much  in  the  same  kind  of  manner  as  formerly  (for 
they  all  had  tickets  of  leave  the  moment  they  were  placed  in 
this  position),  they  assumed  a  formidable  rank  in  society ;  they 
acted  together ;  they  found  the  freemen  and  officers  in  di£fer- 
ent  regiments  would  not  associate  with  them,  locking  on  them 
as  convicts,  and  they  were  in  a  different  situation  finm  agri- 
cultural labourers ;  those  have  been  the  disaffected  persons 
who  have  been  continually  at  variance  with  the  government, 
and  who  have  caused  very  considerable  impediments  to  the 
general  operations  of  that  government."    Q.  1760.^ 

In  his  report  too,  Mr.  Busby  states  that,  '*  as  from  an  un- 
willingness to  force  the  upper  class  of  convicts  into  an  associa- 

• 

'  On  the  Punishment  of  Death,  192. 

'  We  recotnmend  the  following  passage  in  Mr.  Macqueen's  Eyidence  to  the  study 
of  all  persons  interested  in  the  amendment  of  the  law  of  real  property,  either  in 
England  or  the  colonies.  Having  mentioned  the  frequency  of  concubinage  in  New 
South  Wales,  he  proceeds  to  declare  that  "  he  has  no  hesitation  in  saying  that,  in 
a  very  few  .years,  this  country  will  be  compelled  to  pass  some  law  of  indemnity  td 
enable  a  transfer  of  v  property  from  persons  of  this  description,  who,  having  natural 
children  to  leave  it  to,  can  make  no  form  of  conveyance,"  Q*  1361.  A  bill  of 
indemnity  to  enable  persons  having  illegitimate  children  to  make  a  conveyance  by 
will,  must  certainly  be  considered  as  a  rare,  if  not  altogether  unheard-of  phenome- 
non in  the  annals  of  legislation. 
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tion  with  the  lowest  class  by  confining  them  in  the  common 
barrack,  it  has  been  usual  to  allow  them  to  provide  themselves 
with  lodgings,  their  situation  has  in  most  cases  been  so  comr 
fortable  as  to  be  divested  of  almost  every  appearance  of 
punishment/'    Report,  p.  125. 

The  knowledge  and  talents  of  these  persons  enable  them  to 
accumulate  wealth,  after  the  expiration  of  their  term,  and  to 
form  a  political  party  opposed  to  the  government  and  the  free 
settlers.  From  all  these  circumstances  Mr.'  Busby  very  just- 
ly infers  that  *'  The  transportation  of  this  class  of  offenders, 
while  it  inflicts  a  great  evil  upon  the  colony,  afibrds  no  means 
of  effectually  punishing  their  crimes  during  the  period  of  their 
bondage:  and  so  great  are  the  means.of  bettering  their  cir- 
cumstances by  enterprize  and  industry  after  its  expiring,  or 
after  a  prescribed,  period  of  good  conduct,  that  the  dread  of 
incurring  the  sentence  certainly  proves,  in  the  majority  of 
cases,  no  check  upon  the  commission  of  crime.'^  Report, 
p.  126. 

The  two  other  classes  of  convicts  do  not  create  any  diffi- 
culty in  a  colony  where  manual  is  more  valuable  than  intellec- 
tual labour.  The  mechanics  are  usually  taken  by  the  govern- 
ment to  be  employed  in  public  works,  and  are  distributed  in 
Sydney  and  the  other  towns.  Most  convict  mechanics  are  at 
first  landing  induced  to  conceal  their  skill,  either  by  a  belief 
that  if  they  are  taken  into  the  service  of  government,  they 
will  not  so  soon  get  their  ticket  of  leave,  (i.  e.  a  pardon  condi- 
tional on  their  good  conduct,)  or  by  a  hope  that  they  may  be 
assigned  as  common  labourers  to  a  persoii  who  will  share  with 
them  the  profits  of  their  mechanical  skill.  So  great  is  the 
demand  for  skilled  labour  in  New  South  Wales,  that  mechanics 
in  the  employ  of  government  frequently  neglect  their  regular 
work  that  they  may  be  able  to  labour  on  their  own  account 
after  the  government  hours,  by  obtaining  permission  to  sleep 
out  of  barracks  as  a  reward  for  good  conduct ;  and  the  wages 
which  they  thus  procure  enable  them  again  to  bribe  the  over-^ 
seers  for  fresh  indulgences.  Mr.  Busby  states  that.^'  he  had 
heard  of  a  case,  of  the  truth  of  which  he  had  no  doubt,  of  a  me- 
chanic in  the  service  of  the  government  at  Sydney,  who  contrived 
to  work  for  an  individual  as  many  hours  during  one  week  as 
entitled  him-to  the  wagesof  eight  days  labour,"  by  which  means 
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(as  the  same  person  adds)  the  convict  mechanic  is  able  to 
procure  a  reward  for  his  labour  and  the  means  of  indulgence, 
to  a  greater  extent  than  the  most  industrious  mechanic  in 
England  can  procure.  (Rep.  p.  126.)^  The  other  convicts^ 
not  skilled  in  mechanical  arts,  are  allotted  to  persons  living 
in  the  country ;  by  whom  they  are  lodged,  fed  and  clothed, 
and  for  whom  they  work  as  slaves :  being  (as  has  been  already 
remarked)  in  precisely  the  same  situation  as  the  gangs  of 
slaves  on  the  estates  of  an  ancient  Roman  landlord,  or  a 
modem  West  Indian  sugar  planter :  except  that  their  treat- 
ment is  milder  and  their  condition  altogether  more  agreeable, 
partly  from  their  former  position'  as  freemen,  and  partly  from 
the  difficulty  of  inflicting  punishment,  and  the  distance  of 
magistrates,  whose  sanction  is  necessary  for  this  purpose.^ 

Now  with  regard  to  this  class  of  convicts  who  form  the 
great  mass  of  the  criminal  population  of  New  South  Wales, 
there  is  a  very  impoiiant  regulation  which  is  not,  as  we  believe 
sufficiently  known  in  this  country,  even  to  those  who  are 
familiar  with  the  administration  of  criminal  law;  we  mean  the 
practice  of  granting  tickets  ofkave^  i.  e.  a  conditional  suspen- 
sion of  slavery,  by  which  a  convict  is  permitted  to  work  for  his 
own  profit,  provided  he  lives  within  a  certain  prescribed  dis- 
trict, and  commits  no  fresh  crime.^ 

*'  A  convict  for  seven  years  is  allowed  the  privilege  of  a 
ticket  of  leave  at  the  end  of  four  years'  service ;  a  convict  for 
fourteen  years,  after  six  years :  and  a  convict  for  life  after 
eight  years'  service ;  provided  that  they  have  continued  during 
these  respective  periods  in^the  service  pf  one  master.  But  it 
is  in  general  taken  for  granted,  that  if  a  change  of  masters 
has  occurred,  the  convict  has  not  exerted  himself  to  give  satis- 
faction, and  the  period  of  probation,  before  he  can  obtain  a 
ticket  of  leav^,  is  lengthened  accordingly."  Busby,  Report, 
p.  126.4 

'  Mr.  Walker  likewise  states  that  be  has  kDown  instances  in  which  convicts  in 
the  seMce  of  gbvemment  "  have  been  able  to  bribe  their  overseers,  and  get  away 
for  hours  together  from  their  work  ;  and  in  fact  the  general  manner  in  which  they 
work  in  the  town  of  Sydney  is  quite  proverbial ;  they  do  very  little." — Ev.  962. 

«  Walker,  803. 

3  See  Walker,  Q,  870. 

4  We  conclude,  that  if  the  change  of  masters  takes  place  from  any  other  reason 
than  the  misbehaviour  of  the  convict,  for  instance,  if  the  master  dies,  changes  his 
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Hence  it  appeals  that  the  sentence  of  a  common  prisaner 
to  transportation  for  life  in  fact  amounts  to  no  more  than  this : 
i^  he  conducts  himself  with  sufficient  propriety  to  avoid  the 
commission  of  fresh  crime,  he  becomes  an  agricultural  labour- 
er for  eight  years,  during  which  time  he  is  guaranteed  against 
all  contingencies,  and  is  fed^  lodged  and  clothed  by  his  master : 
and  after  the  expiration  of  this  term  he  is  allowed  to  work  on 
his  account  within  a  certain  district,  where  labour  commands 
high  wagesy  and  common  industry  ensures  to  every  one  a 
tolerable  livelihood.    This  is  the  worst  lot  that  can  befal  a 
convict  who  is  not  guilty  of  fresh  misconduct  in  his  place  of 
punishment,  as  it  is  called.    And  by  such  prospects  as  these 
it  is  hoped  to  terrify  into  an  observance  of  the  law  a  population 
who,  if  they  are  not  maintained  by  an  allowance  from  the 
poor  rates  scarcely  sufficient  to  support  life,  can  by  the 
hardest  and  most  unintermitted  labour  only  earn  a  bare  sub* 
sistence.     It  is  a  mere  mockery  to  call  such  a  system  as  this 
a  system  of  punishment.    As  a  matter  of  prudence,  it  would 
be  advisable  to  many  thousand  persons  in  Ireland  and  the 
South  of  England  to  commit  a  crime  which  would  ensure 
them  seven  years'  transportation  to  New  South  Wales :  the 
expences  of  their  voyage  would  be  paid ;  even  the  short  pvo- 
bationary  period  of  four  years  of  servitude  would  be  a  vast  im- 
provement on  their  former  state :  and  then  would  come  the 
reward  in  the  shape  of  a  ticket  of  leave,  and  free  labour  for  the 
rest  of  their  lives  \  besides  which,  government  would,  after  a 
certain  period,  send  out  their  families  to  join  them,  at  the 
public  cost.^     If  it  were  not  for  the  danger  of  being  sent  to 
the  huUcs  which  a  criminal  would  incur,  this  would  be  the 
most  advisable  course  of  defraying  the  expences  of  emigra- 
tion, which  a  pauper  could  adopt. 

On  the  insufficiency  of  transportation  as  an  engine  of  pu- 
nishment, there  seems  to  be  but  one  opinion  :  all  the  witnesses 
examined  by  the  committee  vie  with  one  another  in  condemn- 
ing it ;  not  a  solitary  voice  is  raised  in  its  defence.  As,  how- 
occupation,  becomes  insolvent,  leaves  the  country,  &c.  the  convict  is  not  preju- 
diced. Substantially,  therefore,  the  'condition  of  the  ticket  of  leave,  in  other  words, 
of  the  remission  of  the  rest  of  the  sentence,  is  the  good  conduct  of  the  convict. 
<  See  £vid.  Q.  1261. 1317. 
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ever,  we  do  not  wish  our  assertion  to  be  taken  on  trust,  we 
will  subjoin  extracts  of  the  most  important  testimonies. 

Mr.  Wontner,  394.  *'  I  think  the  evil  is  this,  that  persons 
wbo  are  sentenced  to  transportation,  know  that  their  friends 
are  exerting  themselves  to  get  good  situations  for  them,  and 
they  are  receiving  information  from  New  South  Wales  that 
this  person  and  that  person,  whom  they  had  known  here,  ai« 
in  situations  where  they  are  getting  money;  this  makes  tram- 
portation  no  terror  to  them.  I  have  known  men  who  have 
gone  there,  to  whom  it  has  been  as  severe  a  punishment  as  it 
could  be ;  others  who  have  been  fortunate  enough  to  curry 
favour  with  the  persons  with  whom  they  were  going  out,  such 
as  the  captain  of  the  ship,  and  they  have  situations  upon 
going  there."  '^  Generally  speaking,  has  transportation  suffi- 
cient terror  ?  It  has  not  sufficient  terror,  because  the  spirit  of 
the  sentence  is  not  carried  into  effect.  I  mean  that  when  they 
are  transported,  they  are  not  sent  into  the  country  to  perform 
labour;  they  are  not  secluded,  but  they  mix  with  the  bodies 
that  they  have  gone  out  with/' 

Mr.  Chesterton,  494.  '^They  dread  transportation,  but 
many  of  them  say  they  would  rather  be  transported  than  be 
for  a  twelvem<Hith  in  the  house  of  correction  at  hard  labour. 
I  was  told  by  an  intelligent  prisoner,  who  inquired  ^niong  the 
thieves,  that  be  believed  there  was  not  a  man  of  that  class 
in  the  yard  that  would  not  prefer  seven  years  of  transporta* 
tion  to  two  years'  imprisonment  and  hard  labour.'^ 

544.  ''  Are  there  many  instances  of  prisoners  not  dreading 
transportation  ?  Not  many :  we  had  an  instance  on  receiving 
the  prisoners  after  the  last  Old  Bailey  sessions,  of  a  man, 
sentenced  to  imprisonment  for  one  month,  endeavouring  to 
be  transported  for  seven  years,  by  exchanging  clothes  with  a 
maii  who  was  sentenced  to  be  transported :  they  exchanged 
clothes,  the  man  who  was  sentenced  to  be  transported  an- 
swered to  the  name  of  the  man  that  was  to  be  imprisoned  ; 
but  he  had  hardly  come  in  our  prison  before  it  was  discovered 
at  Newgate.  I  questioned  this  man  as  to  his  motive  for  wish- 
ing to  be  transported,  and  his  answer  was  this,  that  he  had 
not  been  in  prison  before  for  nine  years,  that  he  had  endea- 
voured to  support  himself  by  labour  as  a  bricklayer,  tlmt  his 
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work  had  altogether  failed  him,  and  that  he  wished  to  have 
a  chance  in  another  country  which  he  had  not  in  this.''^ 

545.  ''Do  you  think  the  class  of  ^persons  sentenced  to 
transpoirtation  in  London  have  correspondence  with  persons  in 
New  South  Wales  ?  I  always  endeavoured  tp  impress  upon 
them  that  transportation  over  the  seas  is  absolute  slavery ; 
but  they  seemed  to  listen  to  the  statements  with  that  sort  of  dis- 
trusty  that  I  think  they  do  not  beUeve  it  to  be  the  case.^^ 

Mr.  Busby,  1257.  ''Do  you  mean  then  to  say  that  you 
think  that  the  present  system  of  punishm^pnt  is  not  efficient, 
and  is  not  dreaded  by  criminals  in  this  country  ?  I  ain  pro- 
bably not  qualified  to  speak  as  regards  this  country ;  but 
from  what  has  come  to  my  knowledge  of  the  feelings  of  per-- 
sons  transported  from  thi0  country,  I  should  say  not  I  have 
known  individuals  who  have  committed  crimes  to  get  to  New 
South  Wales ;  and  I  think  I  have  known  of  people  who  have 
endeavoured  to  induce  their  relatives  or  connexions  to  com- 
mit crimes  in  order  to  get  them  sent  out.  I  have  no  doubt 
that  communications  relative  to  the  desirableness  of  transport- 
ation have  been  made  to  persons  in  England,  whose  friend 
had  been  previously  transported.^' 

■  1259.  **  Do  you  not  think  the  number  of  agricultural  la** 
bourers  sent  out  during  last  winter  will  communicate  with, 
their  friends  here,  and  spread  the  notion  that  it  is  not  a  se- 
vere punishment  ?  I  think  it  is  indubitable.  These  are  pre- 
cisely the  people  who  will  do  so :  men  who  are  willing  and 
have  been  accustomed  to  work,  and  who  have  experienced  the 
effects  of  an  insufficiency  of  food." 

Mr.  Macqueen,  (qu.  1354)  furnishes  an  extract, from  a  let- 
ter written  by  a  private  soldier  quartered  in  New  South  Wales : 
he  says  "  Norman  Hughes  (a  convict  transportied  for  stealing 
wheat,  a  most  notorious  character  in  Bedfordshire)  has  taken 
a  large  farm  in  Macquarrie's  Harbour,  and  is  doing  extremely 
well.  Phillip  Hibbs  (a  boy  about  18,  transported  for  picking 
pockets)  receives  50/.  a  year  wages  as  tapster  of  the  com- 
mercial tavern.".    This  letter  (continues  Mr.  Macqueen)  was 

• 

>  It  is  clear  that  this  person  considered  transportation  merely  in  the  light  of  emi- 
gration :  if  he  was  willing  to  forego  th6  advantages  of  living  in  his  native  country, 
among  his  friends  and  relations,  there  was  XLofuriher  punishment  worthy,  of  notice. 
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read  over  among  the  agricultural  labourers  of  Bedfordshire ; 
the  effect  of  it  was  only  this,  they  were  anaious  to  know  what 
they  could  commit  to  entitle  them  to  be  transported.'^  The  same 
witness  also  states  that  he  considered  the  condition  of  the 
convict  labourer  in  New  South  Wales  as  infinitely  superior 
to  that  of  the  agricultural  labourer  of  this  country,  and  that 
from  his  own  experience  as  a  magistrate,  he  has  found  that 
many  persons  have  asked  what  extent  of  crime  would  ensure 
their  transportation  (1363) :  ^  that  *'  the  situation  of  the  con- 
vict is  far  superior  to  that  of  the  labourer  in  this  country,  and 
that  the  terror  of  the  punishment  is  lost  sight  of."  (1382.)' 

Mr.  Wakefield,  bein^  asked  to  describe  the  state  of  mind 
of  persons  under  sentence  of  transportation,  begins  by  stating 
the  manner  in  which  he  had  particular  opportunities  in  New- 
gate of  gaining  correct  knowledge  on  this  point,  and  proceeds 
as  follows : 

"  I  took  very  great  pains  during  the  course  of  three  years, 
to  observe  the  state  of  mind  of  those  persons,  and  I  do  not 
now  remember  a  single  instance  in  which  a  prisoner  appeared 
to  me  to  be  deeply  affected  by  the  prospect  of  being  trans- 
ported to  the  colonies.  On  most  occasions  when  I  examined 
any  prisoner,  I  found  his  mind  bent  upon  the  colonies,  when 
he  expected  to  go  there,  and  bent  upon  attaining  a  degree  of 
wealth  and  happiness,  such  as  he  had  no  prospect  of  attain- 
ing in  this  country.     Amongst  a  number  of  persons  sentenced 


1  In  Appendix,  No.  2.  to  the  Keport,  is  a  curious  extract  from  a  dispatch  of 
Governor  Darling,  containing  the  names  of  thirty  female  convicts  arrived  from  Ire- 
land, whose  husbands  or  other  relations  were  either  suffering  their  sentence  in  New 
South  Wales  and  Van  Dieman's  Land,  or  were  expected  to  arrive  in  a  short  time. 
It  is  quite  clear  that  roost  of  these  women  committed  -crimes  for  the  express  pur- 
pose 6f  being  transported,  and  that  they  viewed  transportation  as  an  improvement  , 
in  their  condition.  We  fear,  however,  that  as  the  wife  may  chance  to  be  quar- 
tered in  New  South  Wales,  while  the  husband  is  in  Van  Dieman's  Land,  or  the 
converse,  these  Irishwomen  may  sometimes  find  themselves  not  less  mistaken  in 
their  calculation,  than  their  countiyman  who  bought  a  commission  in  the  71st  re- 
giment, in  order  to  be  near  his  brother  in  the  70th. 

3  Mr.  Estcourt  states  that  in  Wiltshire  transportation  is  more  dreaded  than  im- 
prisonment in  the  hulks,  although  letters  often  pass  between  convicts  in  New  South 
Wales  and  their  relations  in  that  country.  (£v.  570-5.)  This  statement  disagrees 
with  all  the  other  accoufits  :  and  at  any  rate  the  prejudice  against  transportation  in 
Wiltshire  is  completely  unfounded,  and  must  be  soon  dissipated  by  .the  publication 
of  the  evidence  taken  by  the  late  committee. 

VOL.  VII.  C 
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to  transportation,  and  living  together,  I  have  generally  found 
ope,  and  sometimes  two  or  three,  who  had  already  been  in 
the  colonies » •  •  •  consequently  the  convicts  associate  with  those 
men  whp  have  the  best  opportunities  of  hearing  reports  as  to 
t^e  state  of  the  convicts  in  New  South  Wales  and  Van  Die- 
man's  Land:  these  reports  are  always  exceedingly  favourable; 
in  many  cases  no  doubt  they  are  much  exaggerated  in  favour 
of  the  convict,  because  a  man  who  returns  from  transportation 
takes  pleasure  in  making  people  believe  that  he  has  cheated 
the  law,  and  that  he  has  enjoyed  himself  notwithstanding  the 
sentence  passed  upon  him.  But  whilst  some  allowance  must 
be  made  for  this  exaggeration  of  the  returned  convict,  the 
story  he  has  to  tell  is,  when  true,  a  very  favourable  one  in 
the  estimation  of  these  people :  he  states  such  facts,  as  that 
?it  great  number  of  the  persons  who  keep  carriages  in  Sydney 
were  once  convicts,  and  he  gives  the  names  of  those  persons, 
and  describes  how  they,  in  the  course  of  a  very  few  years, 
have  raised  themselves  from  the  situation  of  convicts  into 
t)iat  of  the  most  important  persons,  in  point  of  wealUi  per- 
haps, in  the  colony.  All  these  representa^tions  are  received 
with  great  delight  by  the  convicts,  and  those  who  think  upon 
the  subject  at  all  go  out  with  the  prospect  of  benefiting  theoi- 
selves  and  doing  well.  A  great  number  never  think  on  the 
subject  at  all ;  they  are  of  reckless  habits,  perfectly  careles& 
of  the  future ;  but  they  have  no  impression  on  their  minds  of  the 
probability  of  receiving  any  pain,  they  have  no  dread  of  any ; 
they  are  going  to  be  removed,  they  would  be  glad  to  remain 
if  they  could,  and  they  make  great  efforts  to  remain  even  in 
the  hulks  in  a  great  many  cases  ;  but  it  is  always  to  be  dis* 
covered  that  their  object  is  not  to  avoid  any  pain  to  be  in- 
flicted upon  them  during  the  passage  or  in  the  colonies,  but 
to  remain  in  this  country,  and  be  able  in  a  short  period  to 
resume  their  old  habits,  and  to  lead  that  life  of  riotous  enjoy-- 
ment  which  belongs  to  the  habits  of  criminals."  (1396.)  In 
answer  to  another  question,  the  same  witness  expresses  his 
opinion  that  the  punishment  of  transportation  "  makes  no 
impression  at  all  upon  the  great  mass  of  criminals,  certainly 
not  upon  boys ;  he  has  known  boys  endeavour  to  be  trans- 
ported rather  than  be  whipped."  (1429,  and  see  1466.) 
'  If  all  these  circumstances  are  taken  together,  it  may  be  con- 
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fidently  affirmed,  that  transportation  cannot  properly  be  con* 
sidered  a«  a  punishment :  the  cases  in  ^hich  it  has  that  opera^ 
tion  afe  so  rare  as  to  be  scarce  worthy  of  notice.  To  most 
person^  of  the  higher  and  middle  ranks,  the  disgrace  of  detec-* 
tion  and  convtction,  and  a  perpetual  banishment  from  England, 
w<)illd  be  a  sufficient  preyentive  against  crime  :  but  with  the 
lower  clafts,  from  which  the  great  mass  of  criminals  prooeed, 
a  more  powerful  motire  is  needed ;  and  this  tht  punishttient 
of  transportation  does  not  supply.  To  many  poor  convicts  the 
change  is  neither  for  the  better  nor  for  the  worse,  to  the  greater 
humbel:  it  is  an  unquestionable  improvement.  Even  to  the 
upper  class  of  convicts  the  slight  punishment  which  they  en- 
dure at  New  South  Wales  is  much  less  than  it  would  be  if 
inflicted  in  this  c6ttn^y,  as  the  disgrace  is  little  felt  when  a 
person  is  removed  from  those  whose  opinion  he  cares  for,  and 
is  moreover  countenanced  by  the  large  number  of  other  persons 
in  the  same  situation  as  himself.  It  is  impossible  to  consider 
file  life  of  a  transported  convict  as  a  life  of  pain,  unless  we 
adopt  the  fancy  of  Montesquieu,  that  ^ev6ryfliing  which  the 
(aw  caUs  a  punishment  is  in  fact  a  puhishment.*'^ 

The  utter  inadequacy  of  transportation  to  compass  the  ob- 
ject-expected  of  it,  viz.  to  be  the  most  severe  secondary  pun- 
ishment inflicted  by  our  law,  becomes  more  evident,  wh^n  it  is 
considered  what  lot  befalls  a  criminal  who  just  escapes  the 
most  formidable  of  all  punishments,  death.  We  will  take  an 
example  which  is  probably  fresh  in  the  memoi^  of  most  of 
our  readers,  in  the  person  of  May,  who  was  duly  convicted  as 
a  principal  in  the  murder  of  an  Italian  boy,  killed  for  the  sake 
of  selling  of  his  body ;  a  case  in  which  we  need  not  say  there 
was  no  extenuating  circumstailcie  whatever.  For  reasons  not 
made  |iiiown  to  the  public,  but  doubtless  satisfactory  to  those 
in  whom  the  determination  of  such  matters  is  lodged,  this 
man  was  reprieved  between  his  sentence  and  the  time  ap- 
pointed for  his  e^recution,  and  will  doubtless  suffer  ttansporta- 
tion  for  life.  Now,  what  a  vast  difference  is  there  between 
this  man's  original  anil  commuted  sentence !  Instead  of  being 
ignominiouBl5f  put  to  deatb,  in  two  days  after  his  trial,  amidst 
the  yells  and  execri^tions  of  a  savage  populace,  he  is  detained 

1  Esprit  des  Lois,  1. 6.  c.  9. 
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for  some  weeks,  in  the  society  of  his  friends^  at  Newgate ;  h« 
then  sets  sail^  in  company  with  two  hundred  criminals,  among 
whom  there  is  every  variety  of  vice,  adapted  to  every  ta$te» 
whether  finished  and  refined  villany,  coarse  brutality,  or  wan- 
ton  profligacy  and  recklessness,  should  be  most  agreeable  to 
his  disposition ;  till  after  ^ome  months  passed  in  a  state  of 
total  idleness,  the  ship  lands  its  cargo  at  New  South  Wales. 
He  will  then  probably,  not  being  a  mechanic,  find  hiniself 
assigned  to  a  farmer  in  the  interior,  where  the  lightness  of  the 
labour,  the  abundance  of  food  and  clothing,  the  excellence  of 
the  lodging,  and  the  fineness  of  the  climate,  will  soon  reconcile 
him  to  his  change  from  the  life  of  a  resurrection-man  ;  and  out 
of  mere  prudence,  he  may  perhaps  avoid  misconduct  towards 
his  employer,  and  the  commission  of  fresh  crime  during  the 
next  eight  years,  at  the  end  of  which  period  he  will  receive  his 
ticket  of  leave,  become  his  own  master,  and  by  industry  at 
one  time,  and  at  another  perchance  by  less  regular  means,  may-, 
contrive  to  keep  the  evening  of  his  life  in  a  state  pf  tolerable 
.comfort  alnd  physical  enjoyment.  , 

At  the  last  summer  assizes  for  Lancashire  two  persons,  of 
the  middle  rank  of  life,  were  convicted  of  forgery,  and  left  for 
execution,  who  had  been  for  many  years  engaged  in  most  ex- 
tensive transactions  of  that  nature,  and  had  converted  the 
forgery  of  bills  and  notes  into  a  regular  trade,  by  advancing 
the  capital  requisite  for  the  undertaking,  and  employing 
various  subordinate  persons  to  execute  the  mechanical  parts  of 
the  process.  These  men  have  since  been  reprieved,  and  for  aught 
we  know,  are  now  on  their  voyage  to  New  South  Wales; 
where,  on  their  first  arrival,  the  one  will  probably  becQme  a 
clerk  in  a  government  office,  the  other  will  become  a  tutcur.  in. 
the  family  of  a  private  person,  himself  perhaps  an  ancient  con- 
vict, or  at  least  of  convict  blood.  Both,  of  course,  will  im- 
mediately receive  their  ticket  of  leave ;  and  have  the  entire 
command  of  their  time,  except  during  the  hours  of  business. 
And  this,  according  to  our  system,  is  the  alternative  for  death : 
this  is  the  severest  infliction  which  the.  law  can  devise  for 
those  who  just  escape  capital  punishpaent.  To  a  merchant's 
or  banker's  clerk,  in  distressed  circumstances,  who  is  not  de- 
terred by  moral  principle  from  the  commission  of  crime,  the 
question  therefore    naturally  pi^esents  itself  in  this   shape. 
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*  Forgery  or  embezzlement  will,  if  successfully  practised,  ex- 
tricate me  from  my  diiSculties ;  if  I  am  detected,  I  have  no 
wife  and  family,  and  few  friends  to  regret ;  I  am  so  embarrassed 
with  debts  as  to  have  scarce  any  enjoyment  of  life  in  England  ; 
in  New  South  Wales,  I  shall  have  little  feeling  of  disgrace 
when  I  am  separated  from  all  who  know  me,  and  when  I  have 
taught  arithmetic  at  Sydney  for  a  certain  period,  I  shall  begin 
the  world  afresh,  with  new  views,  and  under  more  favourable 
circumstances/ 

"  The  distance  of  the  place  of  punishment  from  those  for 
whose  warning  the  punishment  is  inflicted,  has  an  ill  effect 
in  two  ways.  1.  It  diminishes  the  disgrace  of  a  criminal's 
lot,  both  by  removing  him  from  the  eyes  of  all  whose  good 
ojpinion  he  values;  and  whose  censure  he  dreads,  and  by  put- 
ting him  in  the  midst  of  many  other  persons  who  are  in  the 
same  case  as  himself ;  so  that,  at  any  rate,  there  is  nothing 
singular  or  remarkable  in  his  condition,  his  fate  is  shared  by 
so  many,  that  it  seems  to  be  rather  his  misfortune  than  his 
fault.  There  are  some  criminals  so  utterly  abandoned,  so  lost 
to  all  sense  of  shame,  that  no  punishment  can  reach  them  but 
the  infliction  of  physical  privation  and  pain.  But  there  are 
others  of  a  higher  class,  by  whom  the  disgrace  of  being 
branded  as  a  felon,  would  in  England  be  acutely  felt,  while  in 
New  South  Wales,  the  standard  of  moral  estimation  being 
one  degree  lower,  they  are  favourably  judged,  in  comparison 
with  those  more  guilty,  as  having  only  committed  one  crime. 
'*  Here  Xsays  Mr.  Wakefield)  as  to  the  class  in  question,  de- 
tection by  itself  is  a  severe  punishment ;  there,  they  know, 
the  state  of  society  places  settlers  who  have  committed 
crimes  in  England,  but  none  in  the  colony,  on  a  line  o^ 
equality  with  those  who  have  not  committed  crimes  any- 
where. Here,  the  punishment  of  disgrace  is  unbearable ;  by 
being  sent  thither,  they  wholly  escape  that  punishment. 
H^re  they  are  without  hope ;  by  being  sent  thither,  they 
are  filled  with  hope.*'^  In  the  second  place,  the  distance 
favours  suppression  of  the  truth,  and  the  dissemination  of 
false  reports,  with  respect  to  the  condition  of  the  convicts. 
For  although,  on  the  principle  of  omne  ignotum  pro  magmfico^ 

*<  On  the  Fumshracnt  of  Diath,  193. 
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the  name  of  punishment  may  sometimes  lead  persons  who 
know  nothing  on  the  subject,  to  believe  that  transportation 
really  is  a  punishment,  yet  those  who  are  personally  interest* 
ed  in  the  matter,  and  being  led  by  their  inclination  to  crime, 
naturally  seek  to  ascertain  the  good  rather  than  the  bad  parts 
of  their  probable  destiny,  are  sure  to  receive  from  the  con* 
victs  an  exaggerated  account  of  its.  pleasures*  to  hear  from 
them  little  of  its  pains,  and  to  apply  to  themselves  the  best 
parts  of  the  description,  and  whatever  is  most  agreeable  tq 
their  own  tastes.  To  convicts  they  naturally  apply  for  inform- 
ation, as  being  the  best  authorities  on  tne  advantages  and 
disadvantages  of  a  transported  convict's  life:  '^  They  best 
can  paint  them  who  have  felt  them  most :"  and  criminals 
always  have  a  pleasure  and  pride  in  seeming  to  cheat  the  law, 
and  to  outwit  the  officers  of  justice.^  *^  The  distance  of  the 
colony  (says  Mr.  Wakefield)  prevents  criminals  from  receiving 
intelligence  that  is  disagreeable,  while,  at  the  same  time^it 
allows  them  to  receive  that  which  is  agreeable.''  *'  It  is  to 
be  observed,  in  all  cases,  that  the  mind  dwells  upon  what  ia 
pleasant  rather  than  what  is  unpleasant,  and  it  would  be 
found,  upon  examining  a  number  of  convicts  here,  who  are 
acquainted  with  the  advantages  of  a  convict's  life  in  New 
South-Wales,. that  they  know  little  or  nothing  of  its  disadr 
vantages."  (Ev.  1488.  1481.)  Hence  much  pain  is  really 
suffered  which  never  comes  to  light:  nor  even  if  it  were 
known,  would  it  be  more  than  an  exception,  and  an  example 
is  useless  which  no  one  will  apply  to  himself*  ]Vlr.  Wontner, 
the  gaoler  of  Newgate,  mentions  that  he  had  received  a  letter 
from  a  convict,  for  whom  great  interest  had  b^en  made  to  get 
him  comfortably  settled,  stating  his  disappointment  at  having 
been  sent  into  the  country  as  an  agricultural  labourer,  his 
constant  work,  and  his  hardships ;  and  recommending  Mr, 
Wontner  to  communicate  to  persons  in  his  situation  what 
transportation  sometimes  is,  and  entreating  that  exertions 
might  be  made  to  ameliorate  his  condition.  (Ev«396.)    It  will 

1  It  was  from  this  feeling  that  Bishop  the  murderer  made  his  confession  &  mer^ 
tissue  of  improbable  falsehoods,  by  which  many  persons,  unacquainted  with  tb? 
ways  of  criminals,  were  induced  to  believe  that  he  was  improperly  convicted.  The 
object  in  such  cases  is  to  throw  a  general  discredit  and  doubt  on  the  administration 
of  justice. 
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be  observed,  that  even  this  person  entertained  hopes  of  im- 
provement, which  should  be  altogether  excluded  from  a  good 
penal  system :  but  what  would  be  the  effect  on  the  minds  of 
criminals  if  it  were  known  that  in  a  single  instance  transport- 
ation was  really  a  punishment?  They  would  merely  set  it 
down  as  an  exception  by  which  their  calculations  ought  not 
to  be  influenced.  If  transportation  to  the  colonies  is  not  the 
means  of  inflicting  pain,  then  all  must  admit  that  the  system 
ought  either  to  be  amended  or  abolished.  If»  on  the  other 
handy  New  South  Wales  is  not  an  agreeable  retirement*  or  a 
new  field  of  en'terprize  for  unsuccessful  rogues,  if  it  is  not  the 
paradise  of  felons  which  it  has  been  called/  then  our  system 
is  worse  than  if  these  notions  were  correct ;  for  it  is  almost 
universally  believed  to  be  so,  and  it  would  thus  seem  to  be 
contrived  in  order  to  obscure  the.  pains,  and  to  throw  a  false 
glare  of  light  round  the  pleasures  of  transportation.  In  the 
arrangement  of  punishment,  pain  inflicted,  and  not  publicly 
known,  is  pain  thrown  away.  It  is  an  infliction  of  pain,  only 
justifiable  because  beneficial  to  society,  by  which  society^ 
gains  nothing.  It  is  not  sufiicient  that  a  punishment  should 
be  painful,  it  should  seem  to  be  so.  The  object  of  real  punish- 
ment is  to  produce  apparent  punishment.  Still  more  objec^ 
tionable  is  a  system  which  encourages  not  only  the  conceal- 
ment of  truth  aatio  pain  really  endure<d,  but  the  fabrication 
of  falsehood  as  to  pleasures  never  enjoyed.  The  secrets  of 
the  prison-house  should  be  known  in  all  their  worst  features^ 
that  human  suffering  may  not  be  in  vain.  If  opportunities 
are  to  be  given  to  the  colouring  and  misconception  of  facts,  it 
would  be  better  that  the  public  should  deem  too  lowly  than 
too  highly  of  the  state  of  a  condemned  criminal.  Above  all 
things,  in  penal  jurisprudence,  we  should  avoid  whitening  our 
sepulchres. 

Many  regulations  with  regard  to  convicts  have  been  e$ta- 
blished  at  New  South  Wales,  the  sole  object  of  which  has  been 
either  the  good  of  the  colony,  orthe  convenience  of  its  govern- 
ment. "  The  convicts,"  says  Mr.  Busby,  "  have  been  distii- 
buted  to  the  service  of  the  settlers,  or  retained  in  that  of  go- 
vernment, with  a  view  to  the  demands  for  their  labour,  and  to 

1  See  Report,  p.  130. 
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the  saving  of  expence  in  their  maintenance^  rather  than  to  an 
uniform  or  discriminate  system  of  discipline."  (Rep.  p.  127.) 
At  the  arrival  of  every  convict-ship,  the  local  authorities  have 
had  to  provide  for  so  many  hundred  convicts  :  and  as  their 
principal  object  was  to  govern  the  society,  to  increase  its 
wealth,  and  to  raise  its  moral  condition,  the  convicts  were  dis- 
posed so  as  best  to  effect  these  purposes.  Thus  the  object  of 
their  transportation,  viz.  to  deter  others  from  crime  by  their 
example,  has  too  often  been  forgotten.^ 

Similar  relaxations  in  the  discipline  of  the  convicts  have 
been  introduced  from  a  view  to  economy.  It  is  of  course 
cheaper  to  quarter  a  convict  on  a  free  settler,  who  is  willing 
to  maintain  him  for  the  value  of  his  labour,  than  to  keep  him 
in  a  place  of  punishment  at  the  public  expenee.  But  all  the 
vulgar  opinions  on  this  subject  are  founded  in  error;  for  nei- 
ther is  economy  the  end  of  punishment,  not  even  an  impor- 
tant element  in  the  problem,  nor  is  the  system  pursued  truly 
economical.  It  is  a  common  objection  to  the  science  of  poli- 
tical economy,  that  it  looks  only  to  the  wealth,  and  not  to 
the  morality  or  happiness  of  a  nation.  Yet  if  it  is  proposed 
to  adopt  a  measure  which  goes  directly  to  diminish  crime,  and 
so  to  increase  and  strengthen  national  virtue,  an  objection  is 
raised^  probably  in  the  very  same  quarters,  that  the  plan  is  so 
expensive  that  it  cannot  be  adopted ;  evidently  implying^  that 
morality  is  less  important  than  wealth,  or  that  vice  is  a  less 
evil  than  taxation.  Even  if  the  suppression  of  crime  could 
only  be  purchased  at  a  dear  rate,  the  sacrifice  of  public  re- 
venue would  be  repaid  at  an  usurious  interest  by  the  increase 
of  public  morality.  But  the  truth  is,  that  a  cheap  punish- 
ment which  encourages  crime  and  multiplies  criminals,  is  in 
the  end  less  economical  than  a  system  which  represses  crime, 
and  greatly  re^luces  the  number  of  criminals.  It  is  cheaper 
to  punish  a  hundred  men  at  10/.  a  head,  than  a  thousand  men 
at  5/.  a  head.  The  expenee  of  each  individual  may  be  less, 
but  the  aggregate  expenee  of  the  whole  number  is  greater. 
It  is  not  our  intention  to  enter  into  any  calculations  on  the 

*  "  In  the  management  and  discipline  of  convicts  in  New  South  Wales,  the  local 
government  has  seldom,  if  ever,  adverted  to  the  punishment  of  transportation,  vrith 
reference  to  its  operation  as  a  preventive  from  crime  in  the  mother  country." — Busby 
Rep.  p.  127. 
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comparative  expences  of  our  different  modes  of  secondary 
punishment ;  but  when  the  cost  of  transports,  of  regiments 
stationed  at  New  South  Wales  for  the  purpose  of  guarding 
the  convicts,  of  the  colonial  police,  and  other  sources  of  ex-- 
penditure  are  taken  into  the  account,  we  are  satisfied  that  the . 
expences  even  of  transporting  a  single  convict  have  been 
greatly  underrated  ;  and  if  any  person  will  agree  to  put  the 
question  of  transportation  or  no  transportation  on  the  issue 
of  economy,  we  will  undertake  to  prove  that  the  revenue  would 
gain  by  its  entire  abolition,  and  the  adoption  of  a  new  sys- 
tem. Those  persons  who  estimate  the  merits  of  a  punishment 
by  its  cheapness,  ought,  if  they  were  consistent,  to  re-enact 
the  code  of  Draco,  and  punish  every  offence  with  death  ;  for 
no  punishment,  it  is  to  be  remembered,  is  so  cheap  as  that 
which  requires  only  a  rope  and  a  scaffold. 

The  committee  lay  it  down,  in  a  question  put  to  a  witness, 
that  *'  there  are  two  modes  of  preventing  crime,  one  by  reform- 
ation of  the  prisoners,  the  other  by  deterring  bad  characters 
from  the  commission  of  crime.'^  (£v.  201.)  We  cannot  admit 
that  the  reformation  of  the  convict  is  an  essential  part  of 
punishment ;  it  may  be  joined  incidentally,  but  cannot  ne- 
cessarily belong,  to  a  penal  system.  Undoubtedly  it  is  de- 
sirable to  reform  all  vicious  persons  in  the  community,  but 
the  government  cannot  efkct  this  purpose  by  any  direct  means. 
All  tfaa  praiseworthy  endeavours  of  rulers  to  make  men  good 
by  law  have  utterly  failed.  The  object  of  punishment  is  to 
deter  men  from  crime  by  a  dread  'of  suffering  pain.  If  the 
punishment  is  really  painful,  and  such*  that  if  a  person  thought 
it  a  su)^  consequence  of  detection,  he  would  not  commit  crime, 
then  the  convict,  having  experienced  it  in  his  own  person,  is 
of  all  men  least  likely  to  place  himself  again  in  the  same 
situation.  If  the  punishment  to  be  dreaded,  needs  but  to  be 
known,  the  convict  has  the  best  means  of  knowing,  and 
therefore  the  strongest  motive  for  avoiding  it.  But  a  punish- 
ment which  reforms  criminals  without  inflicting  pain  on  them, 
is  useless,  because  others  will  not  be  deterred  from  crime  by 
the  prospect  of  that  from  which  nothing  is  to  be  feared.  The 
error  of  supposing  that  crime  is  to  be  prevented  by  the  reform- 
ation of  convicts  arises  from  a  notion  that  criminals  form 
a  class  of  a  certain  definite  number^  that  they  are  a  peculiar 
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in  the  state,  to  ber  dealt  with  like  a  bancl  of  ctonspirators, 
er  a  foreign  army ;  whence  it  follows^  that  if  theee  persona 
ean  be  either  exterminated,  or  sent  out  of  the  country,  or 
turned  from  their  evil  courses,  the  community  will  be  free 
from  crime.  But  criminals  are  an  uncertain  and  fluctuating 
body,  liable  at  any  moment  to  be  diminished  or  increased  to 
an  indefinite  amount,  according  to  the  mptives  working  on 
the  eommunity,  as  any  man  may  at  any  time  be  tempted  to 
commit  crime  by  the  prospect  either  of  great  gain,  or  of  com- 
plete impunity,  or  of  slight  punishment.  As  well,  therefore, 
might  we  attempt  to  drain  a  river  by  carrying  away  the  wat^r 
without  cutting  off  the  source  whence  its  stream  is  replen- 
ished, as  to  endeavour  to  suppress  crim^  by  banishing  or  re* 
fi>rming  criminals  without  attacking  the  fountain-head  from 
which  a  new  flood  of  offenders  will  continually  pour  in.  As 
well  might  it  be  proposed  to  put  a  stop  to  disease  and  old 
age,  by  expelling  or  destroying  the  aged  and  sickly,  without 
devising  any  means  of  preventing  the  young, and  healthy  from 
filling  up  their  places.^ 

But  if  by  reforming  convicts,  is  meant,  the  bringing  their 
minds  into  such  a  state  that  they  will  avoid  crime  from  prin- 
ciple, <and  not  from  the  fear  of  detection  and  punishment,  we 
believe  that  such  a  refermation,  though  so  much  stresis  is  laid 
on  this  suliject  both  in  the  Penitentiary  and  New  South 
Wales,  is  an  event  of  very  rare  occurrence.  And  we  suspect 
that  in  the  best  modes  of  punishment  devised  by  the  wit  of 
man,  in  which  the  infliction  of  severe  pain  is  combined  with 
moral  discipline,  the  effect  of  the  mental  training  is  as  nothing 
in  comparison  with  the  fear  of  the  punishment,  in  the  preven- 
tion bf  second  offences.  We  fear  greatly  that  to  reform  a 
hardened^  or  a  reckless  criminal,  is  little  less  difficult  than  to 
change  the  colour  of  his  skin.  Pec^ple  sometimes  think  that  an 
unlettered  reprobate  can  be  taught  virtue  as  he  can  be  taught  to 


■  V  The  preventioa  of  crime  being  the  primaiy  object  of  all  pttaishments,  a  re- 
gard to  the  effects  produced  upon  the  minds  of  those  who  are  liable  to  the  temptation 
of  violating  the  laws, .  ought  to  be  the  first  object  regarded  in  determiaing  the  mature 
of  the  penalty.  The  reformation  of  the  convict  himself  is  secomJAry  to  this,  im^« 
much  as  it  is  of  .more  impqrtance  to  the  community  that  the  many  should  be  kept 
from  falliug,  than  that  the  few  who  have  fallen  should  be  reclaimed/' — Busby,  B>ep. 
p.  130. 
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reftd  :  but  they  forget  that  iq  tha  onecase  they  have  toeontend 
with  ignorance*  in  the  other  with  fixed  habits.  If  a  man  can- 
not read^  be  merdy  labours  under  a  defect  of  knowledge;  bnt 
a  man  who  does  not  practise  virtue,  praetiaes  yioe.  This  view 
of  the  subject  is  unhappily  supported  by  the  strangest  eri- 
dence. 

.  ''  I  am  p^ectly  satisfied  (says  Mr.  Wakefield)  that  the 
n«mber  of  cases  in  which  man,  woman,  or  child  once  a  thief 
is  not  always  a  thief,  are  so  few  as  to  be  undeserving  of  notioe. 
But  few  persons  who  indulge  in  the  excitement  of  gambling 
ever  conquer  that  propensity ;  but  thieving  is  a  species  of 
gambling  far  more  agreeable  than  any  other  game  of  hazard, 
fyt  two  reasons ;  first,  because  the  persons  who  follow  it  are 
generally  of  a  class,  who  could  not  live  honestly  otherwise 
than  by  hard  and  constant  labour,  than*which  nothing  is  more 
irksome  to  all  who  have  once  indulged  in  idleness :  and  second- 
ly, because  in  the  game  of  robbery,  the  player  always  wins 
until  he  loses  alL  Whatever  the  cause,  however,  the  fact  is 
certain,  that  a  thief  is  hardly  ever~^I  am  tempted  to  say, 
neveiv-reformed/'^^On  the  pwiisbnent  (^ death,  75. 
.  Mr.  Chesterton,  the  governor  of  the  House  of  Correction  at 
Coldbath'fields,  likewise  expresses  his  conviction  that  the 
London  thieves  are  irreclaimable  from  their  vicious  habits ; 
aod  he  even  thinks  that. no  punishment  which  can  be  devised 
vdll  deter  them  from  the  commission  of  crime  (Ev.  61 3«  617): 
but  it  must  be  remembered  that  thieves  are  nevertheless  men, 
liable  to  be  swayed  by  human  motives ;  and  if  a  punishment 
can  be  made  painful,  speedy,  and  certain,  they  will  unquestion* 
ably  avoid  crime,  on  the  balance  of  inconvenience.  Mr. 
Chesterton  doubtless  meant  to  say  that  it  is  hopeless  to  attempt 
the  reformation  of  a  professional  thief:  and  that  as  our  pun- 
ishments are  not  sufiiciently  painful  to  deter  by  fear,  the  only 
advisable  course  is  to  send  such  a  person  out  of  the  country 
(518) :  proceeding  on  the  notion  to  which  we  have  already 
adverted,  that  the  criminals  form  a  limited  class,  and  that 
every  deduction  from  their  number  is  so  much  gain.^    Where- 

'  We  might  apply  to  this  subject  the  qaesUos  of  Poatanus,  so  wHtily  answered 

by  ScriTeiins  — 

Die  mihi  quid  majiis  fiat»  qoo  pluria  demas  1 

For  every  one  subtracted  from  the  number  of  the  regular  thieves,  and  %nt  to^  a  stale 
of  enjoyment  in  New  South  Wales,  two,  perhaps,  are  added  to  the  same  class,  at- 
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as  the  remoyal  of  a  few  crimiaals,  while  the  same  temptktiond 
which  led  them  astray  are  left  to  work  on  the  rest  of  the  com- 
munity, has  no  more  efiect  in  preventing  crime,  than  the 
deaths  of  a  few  persons  in  arresting  the  course  of  a  pestilen-. 
tial  disease,  while  the  contagion  is  flying  over  the  whole 
country. 

'  It  may  therefore  be  oonfidently  asserted  that  the  moral  im-  - 
pressions  made  on  a  convict's  mind  during  his  state  of  punish- 
mentare  in  almost  all  case&feebleand  evanescent;  thatwhen,on 
Jiis  liberation,  he  rejoins  his  former  companions,  he  may  be 
expected  to  yield  to  the  temptation  of  recurring  to  his  old 
habits  of  idleness  and  enjoyment,  and  their  necessary  conse- 
quence, crime*  Unless  he  abstains  from  fear,  no  reliance  is  to 
be  placed  on  his  principle. 

Ad  mores  Natura  recurrit 
Damnatos,  fixa  et  mutari  nescia. 

Such  is  the  unattainable  object*  which  forms  so  prominent  a 
feature  in  our  penal  system,  and  especially  in  that  of  transporta- 
tion, where  the  true  end  of  punishment  is  entirely  lost  out  of 
sight,  for  the  sake  of  improving  the  moral  condition  of  the 
coavicts.  Here  accordingly  the  question  arises,  whether  by  - 
this  system  the  reformation  of  the  criminals,  to  which  so  much 
has  been  sacrificed,  is  really  attained :  and  whether  the  policy 
of  forming  a  colony  of  the  criminal  population  of  the  mother- 
country,  and  reformings  these  abandoned  persons  in  their  new 
abode,  has  been  successful,  considered  merely  as  a  colonial 
measure,  and  without  reference  to  its  connexion  with  our  pe- 
nal system. . 

.  Jf  it  were  proposed  to  select  all  the  worst  characters  from 
the  thickly. peopled  gaols  of  a  large  nation,  to  send  them  in 
transports  by  hundreds  to  a  distant  quarter  of  the  globe,  en- 
joying unrestrained  intercourse  and  entire  idleness  during  a 
voyage  of  several  months,  on  their  arrival  to  distribute  them 

tracted  by  the  prospect  of  gain,  and  the  uncertainty  or  mildness  of  the  punishment. 
It  must  be  remembered  that  the  body*of  thieves,  or  persons  living  on  the  property 
of  others,  is  capable  of  very  rapid  expansion :  it  is  net  like  the  body  of  lawyers,  or 
physicians,  among  whom  there  is  only  a  certain  limited  quantity  of  business  to  be 
divided :  the  quantity  of  plunderable  matter  in  this  country  is  immense,  and  would 
probably  support  in  ease  and  luxury  a  much  larger  number  of  persons  than  evea 
jM>w  subsist  by  dishonesty. 


Stcotidary  Pums/imenti,  29 

for  a  few  years  as  bond-slayes  to  various  task-masters  through- 
out the  towns  and  country,  under  an  imperfect  system  of  in-- 
spection,  and  .with  different  degrees  of  liberty  and  comfort, 
their  number  to  be  perpetually  increased  by  fresh  supplies  of 
convicts  from  the  mother  country,  so  as  to  enable  them  soon 
to  form  the  most  numerous  order  in  the  new  colony,  and  to 
establish  a  public  opinion  and  a  separate  interest  of  their  own : 
could  even  the  most  sanguine  person  expect  that  a  society  so 
formed  would,  according  to  the  ordinary  course  of  nature, 
exhibit  any  other  spectacle  than  that  of  the  most  frightful 
licentiousness  and  immorality  ?  If  these  transported  crimi- 
nals are  so  depraved,  that  separately  they  are  dangerous  to  a 
large  state,  how  will  a  small  state  resist  them  when  they  are 
collected  together  ?  If  the  matured  strength  of  the  mother- 
country  cannot  endure  the  evil,  how  is  it  to  be  borne  by  the- 
feeble  infancy  of  the  colony?  Why  should  we  expect  that 
the  dwarf  will  bear  up  against  a  weight  which  the  shoulders 
oi  the  giant  are  declared  to  be  incapable  of  supporting  ?  In- 
deed when  it  is  considered  of  what  elements  the  population  of 
New  South  Wales  is  composed,  the  wonder  is,  not  that  all  the 
accounts  should  represent  its  moral  state  as  being  at  the  lowest' 
ebb,  but  that  it  should  have  been  possible  to  maintain  a  sys- 
tem of  regular  government  and  administration  of  justice  in  a 
society  formed  of  persons  who  have  lived  by  the  habitual  in- 
fraction of  law.  Certainly  New  South  Wales,  as  far  as  we- 
are  aware,  is  the  only  instance  of  a  commonwealih  of  thierxs, 
recorded  in  history.  ' 

The  testimony  of  the  different  witnesses,  particularly  of  the 
Rev.  Mr.  Scott  and  Major  M'Arthur,  is  very  strong  and  ex- 
plicit on  this  point :  but  although  it  is  a  subject  which  does 
not  admit  of  precise  definition,  some  notion  of  the  mor^l  con- 
dition of  this  convict  colony  may  be  derived  from  the  follow^ 
ing  statements. 

The  population  of  New  South  Wales  in  1828  was  36,598, 
omitting  the  runaway  convicts  who  are  criminals  that  set  the 
law  at  defiance,  and  live  by  outrage  and  depredation.  In 
the  year  1830,  134  persons  were  capitally  convicted,  and  49 
were  executed  (11  for  murders)  in  that  colony.  (Rep.  p.  141. 
139.)  In  the  year  1830,  1397  persons  were  capitally  sen- 
tenced, and  46  executed  in  England  and  Wales.    Taking  the 
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population  of  New  South  Wales  at  40»000>  and  of  England 
and  Wales  at  13,000,000  in  1830,  the  executions  would  be 
about  one  to  every  280^000  persons  in  the  mottier  country, 
and  one  to  eyery  900  in  the  colony.  In  the  year  in  question, 
notwithstanding  the  immense  difference  in  the  population,  the 
whole  number  of  executions  in  New  South  Wales  exceeded  the 
whole  number  of  executions  in  England  and  Wales.  This 
large  amount  of  crime  is  satisfactorily  explained  by  the  man-- 
ner  in  which  the  convicts  are  treated. 

''  The  history  of  a  convict  may  be  thus  traced  :  on  his  ar- 
rival, if  he  be  not  retained  for  the  use  of  the  government  (which 
most  of  the  mechanics  and  useful  sort  were)  he  is  assigned  to 
some  applicant,  without  regard  to  his  crime,  sentence,  or  be- 
haviour, and  far  too  often  without  regard  to  the  character  of 
the  applicant.  If  the  latter  be  one  of  the  freed  men,  the 
convict  most  Kkely  eats  and  drinks  with  him^  and  shares  in 
all  the  familiarity  of  his  domestic  life  (if  it  can  be  6o  called) 
of  drunkenness  and  debauchery.  Under  little  cpntroul,  and ' 
oftel^  through  bad  and  hati^h  treatment,  he  runs  away,  or  is 
seduced  away,  and  gets  drunk,  commits  some  theft,  and  is 
taken  up  and  is  punished  by  being  returned  on  the  hands  of 
government,  or  sentenced  to  some  imprisonment.  Of  these, 
in  the  year  1829,  there  were  upwards  of  4000  at  the  different- 
stations,  where  the  overseers  of  the  different  gangs  are  con- 
victs themselves ;  and  if  they  are  near  places  where  work  is 
to  be  had,  especially  near  Sydney,  nothing  was  more  common 
than  for  the  overseer  to  wink  at  the  absence  of  a  convict  for 
many  hours  from  his  employ,  and  share  with  him  his  gains, 
which,  if  he  were  a  good  mechanic,  would  be  four  or  five  shil- 
lings. As  they  were  fed,  clothed  and  housed  by  government, 
the  surplus  generally  was  spent  in  spirits.** 

**The  instances  of  well-conducted  convicts  who  are  now 
proprietors  of  land,  settled  on  it  at  an  enormous  expence  to 
the  crown,  are  very  few  indeed.  If  the  progress  and  character 
of  all  those  who  have  received  these  boons  were  thoroughly 
investigated,  such  details  of  fraud  and  vice  would  be  unfold- 
ed, a  stranger  would  scarcely  believe."  Rev.  T.  H.  Scott's 
Letter  to  Lord  Hovrick,  Rep.  p.  146. 

'*  No  real  advantage  (says  Major  M* Arthur)  can  be  ex- 
pected from  the  crowd  of  helpless  outcasts  who  arrive  in  the 
settlements  under  the  various  classes  of  forgers,  utterers  of 
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forged  instruments,  clerks  and  apprentices  guilty  of  embe^a^ 
ment^  swindlers,  pickpockets,  and  some  description  of  thieves^ 
from  cities  and  lai^e  manufacturing  towns.  No  industrious 
settler  with  the  foreknowledge  of  their  corrupting  influence 
will,  excepting  by  the  direst  necessity,  receive  them  into  his 
establishment.  He  fears  the  insubordination  which  they  hare 
talents  to  excite.  He  dreads  the  example  of  their  vices,  and 
calculates  that  their  services  will  not  repay  him  the  cost  of 
providing  them  with  food  and  clothing ;  unable  therefore  to 
distribute  them  through  the  country,  the  colonial  government 
is  reluctantly  compelled  to  permit  theic  residence  in  the  townsy 
where  some  obtain  tickets  of  leave,  and  others  employment  <aa 
clerks  and  servants.  They  become  shppkeepers,  and  as  part 
of  their  trade,  receivers  of  stolen  goods.  Supplies  of  money 
from  confederates  in  England,  from  friends  and  relatives,  or 
the  produce  of  their  robberies  and  frauds  in  the  colony,  are 
alike  wasted  in  drunkenness  and  debauchery.  Nor  is  it  less 
painful  to  know  that  those  whose  sentences  have  expired,  «or 
'  to  whom  pardons  have  been  granted,  seldom  or  never  incline 
to  reform,  even  when  they  have  acquired  property.  Intoxica-« 
tion  and  fraud  are  habitual  to  them,  and  hardly  six  persons 
can  be  named  throughout  the  colony,  who  being  educated 
men,  .and  having  been  transported  for  felonies,  have  aftern 
wards  become  sober,  moral,  and  industrious  members  of  the 
community.  Crime  is  of  constant  occurrence,  and  so  com- 
pletely organized,  that  cattle  are  carried  off  from  the  settlers 
in  large  numbers,  and  slaughtered  for  the  supply  of  the 
traders  in  Sydney,  who .  contract  with  the  commissariat.  It 
is  not,  therefore,  the  vicious  habits  alone  of  the  towns  which 
are  to  be  dreaded,  but  the  effects  that  are  communicated  and 
felt  throughout  the  country.  The  agricultural  labourer  is  en-, 
couraged  to.  plunder  his  master  by  finding  a  ready  sale  for 
the  furopeiiy  he  steals>  and  whenever  his  occupations  call  him 
to  the  towns^  he  sees  and  yields  himself  to  the  vicious  habita 
around  him.  He  returns  intoxicated  and  unsettled  to  his  em- 
ployer's fairni)  and  excites  bis  comrades  to  the  same  sensual 
indulgences',  with  equal  disregard  of  the  risk  and  of  the  con- 
sequences. To  these  causes  the  present  vicious  and  dis- 
organized state  of  the  convicts  in  New  South  Wales  is  chiefly 
attributable;  and  the  extent  of  the  evil*  may  be  in  some  de* 
gree  estimated,  when  it  is  stated  that  the  expence  of  the  po- 
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lice  estabtishment  amounts  to.  more  than  20»000/.  per  annum/' 
Rep.  p.  142. 

These  general  statements  are  confirmed  by  the  other  wit- 
nesses, who  add  some  particulars  to  complete  this  melancholy 
picture  of  crime  and  immorality,  created  in  the  wilderness  by 
act  of  parliament.  When^  the  convicts  are  assigned  to  set- 
tlers in  the  country,  each  person  is  furnished  with  a  full  al- 
lowance of  clothes,  blankets,  &c. ;  but  these  are  almost  al- 
ways stolen  from  them,  or  sold  by  them  before  they  reach 
their  destination.  (Ev.  827.)  When  the  new-comer  arrives 
among  his  brother  convicts,  he  takes  a  fresh  lesson  of  roguery : 
for  (as  Mr.  Walker  says,  qu.  913)  "  the  colony  has  a  curious 
effect  upon  the  most  practised  thieves  in  this  country;  one  of 
the  most  experienced  thieves  in  London  has  something  to 
learn  when  he  comes  out  there ;  probably  he  wojald  be  robbed 
the  first  night  he  came  into  his  hut."  '  It  is  needless  to  re- 
peat the  statements  of  those  persons  who  merely  describe  the 
generally  low  state  of  morality,  and  the  frequency  of  atrocious 
crime  ;  but  we  may  remark  that  on  account  of  the  degraded 
class  to  which  the  female,  convicts  have  belonged,  knd  the 
great  disproportion  of  the  women  to  the  men,  prostitution 
prevails  to  a  great  extent.^.  It  is  only  to.  be  hoped  that  such 
a  state  of  things  does  not  produce  effects  far  more  demoral- 
izing than  even  prostitution. 

If  all  the  criminals  annually  convicted  in  England,  were 
punished  in  the  country,  neither  during  their  punishment  nor 
after  their  liberation,  could  they  become  an  important  class 
in  the  state.  They  would  bear  so  small  a  proportion  to  the 
whole  population,  and  would  be  spread  over  so  wide  a  sur- 
face, that  they  could  produce  no  sensible  effect  on  the  rest  of 
the  community.  But  when  all  the  convicts  of  a  large  nation 
are  collected  into  one  place,  and  that  place  a  new  settlement 
in  an  uninhabited  country,  in  which  the  number  of  free  set- 
tlers is  inconsiderable,  they  assume  a  different  aspect ;  they 

1  According  to  the  census  of  1828,  New  South  Wdes  Contained  27,611  males, 
and  8987  females,  i.e.  something  less  than  one  woman  to  three  men.  In  aU  coun- 
tries there  are  .more  males  born  than  females ;  but  wherever  the  population  is  in 
a  natural  state,  and  has  not  been  disturbed  by  an  itijudicious  system  of  compulsory 
emigration,  the  numbers  of  adult  males  and  females  are  nearly  equal,  or  that  of  the 
females  a  little  preponderates. ' 


Secondary  funUhmen^u  83 

herd  tc^gether/ not  only  do  they  Fortn  «  oltos^btlt  the  most 
numerous^  and  powerful  class  in  the  societyi  they  support  one 
toother  in  vice  by  their  mutual  countenance  and  good  offices : 
and  at  length  when  a  sufficient  nunlber  of  convicts  have 
served  their  term  and  been  emancipated » .^hey  form  a  politi- 
cal party»  having  its  own  opinions  and  organs  of  communica* 
tion  with  the  public.  Political  parties  have  been' at  different 
times  formed  in  a  great  variety  of  manners :  there  have  been 
pditical  parties  of  the  rich,  of  the  middle  ranks^  and  pf  the 
poor;  of  freemen  and  of  slaves;  of  the  inhabitants  of  the 
heights  and  of  the  plain;  of  the  court  and  tlie  country;  but 
probably  this  is  the  first  instance  of  a  political  party  of  eman- 
cipated malefactors  which  has  been  known  in  the  history  of 
the  world. 

*^  The  existing  vices  and  evils  (says  Major  M'Arthiir)  are 
now  frightful  in  a  moral,  but  they  will  soon  become  alarming 
and  dangerous  in  a  political  point  of  view.  The  towns  "are 
filled  with  the  most  useless  and  depraved  men.  Instead  of 
adopting  the  habits  of  others,  they  communicate  their  own. 
With  numbers  they  have  acquired  confidence,  and  already 
give  a  tone  and  character  to  the  society.  M'br  are  the  politi-' 
cal  consequences  unworthy  of  notice.  Republican  sentiinenta 
are  in  active  operation.  It  is  made  a  merit  among  the  lower 
orders  to  treat  their  superiors  with  disrespect,  and  there  ap- 
pears already  the  germs  of  a  wild  democracy.  Without  con-* 
templating  therefore  any  immediate  danger^  it  is  surely  ne^ 
cessary  to  |>rovide  against  the  increase  of  evils  which  may  iti 
time  of  wir,  hazard  the  safety  of  the  colony."    Rep.  p.  143. 

Mr.  Busby  states  that  the  influence  of  this  party,  in  con- 
sequence of  a  change  in  the  policy  of  the .  government^  has 
diminished  of  late  years :  he  mentions,  however,  that  '^all  the 
opposition  press  is  of  their  party,  for  as  its  conductors  are 
under  the  influence  of  those  who  purchase  the  greater  num- 
ber of  their  newspapers,  the  prejudices  of  this  claims  are  flat- 
tered by  the  editors  of  the  papers,  merely  to  procure  a  sale 
for  their  papers."  (Ev.  1281—4.) 

Another  evil  consequence  of  scattering  convicts  upon  the 

1  Much  the  larger  half  of  the  population  are  or  have  been  convicts.     In  1828 
the  free  settlers  and  those  born  in  the  colony  were  14,390 :  leaving  22,208  for  ttfe 
convicts  out  of  a  populatioa  of  86,598. 
VOL.  VII.  N       D 
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face»  and  along  the  outskirts  of  a  thinly  peopled  settlement, 
is,  that  if  they  become  dissatisfied  with  the  hardships  of  their 
condition^  they  escape  from  their  masters,  unite  together,  and 
form  roving  bands,  whose  only  subsistence  is  derived  from 
plunder.  The  number  of  these  bush-rangersi'SLS  they  are  called) 
had  much  increased  in  New  South  Wales  during  the  last  few 
years,  and  highway  robbery  and  other  outrages  were  £k>  fre- 
quent, that  it  became  necessary  for  the  government  to  take 
very  strong  measures  to  repress  the  evil.  This  evil  could  only 
be  countemcted  by  other  evils,  viz.  the  enactment  of  tyran- 
nical laws,  and  the  establishment  of  a  large  mounted  police.^ 
A  dispatch  from  General  Darling,  describes  a  conflict  between 
the  police  and  a  troop  of  nearly  fifteen  bushrangers,  well 
mounted  and  armed,  in  which  the  police  were  beaten  off,  and 
obliged  to  retire  with  the  loss  of  two  men  and  five  horses, 
after  a  smart  engagement  of  a  quarter  of  an  hour.  (Rep. 
p.  137.)  In  a  colony  founded  by  voluntary  settlers,  who 
Would  only  be  induced  to  emigrate  by  prospects  of  personal 
advantage,  such  a  state  of  things  could  neVer  occur. 

The  deplorable  .enmity  between  the  settlers  and  aboriginal 
inhabitants  of  the  neighbouring  colony  of  Van  Dieman's  Land, 
and  the  savage  cruelties  of  which  it  has  been  the  occasion, 
appear  in  great  measure  to  have  arisen  from  the  barbarities 
originally  practised  by  the  convicts  on  the  natives.  The  fol- 
lowing illustmtion  of  the  benefits  derived  from  convict  settle- 
Hients  is  furnished  by  a  dispatch  of  Lieutenant-Governor 
Arthur  to  Sir  George  Murray. 

'^'Soon  after  the  colony  was  settled,  in  the  year  1805,  a 
scarcity  of  provisions  was  felt,  amounting  almost  to  a  famine ; 
in  this  extremity  the  convicts  were  permitted  to  go  into  the 
bush  in  order  to  find  food,  and  as  the  country  abounded  with 
game,  they  readily  discovered  it,  and  were  afterwards  indis- 
posed to  return  and  submit  to  the  authority  of  the  government. 
This  state  of  things  continued  until  the  year  1809  or  1810y 
and  laid  the  foundation  for  that  system  of  plunder  which  waa 
denominated  ^  bush-ranging.'  The  convicts  leading  this  pre- 
datory course  of  life,  continually  associated  with  the  aboriginal 
natives,  whom,  it  is  unquestionable,  they  treated  with  the 

>  See  Walker,  818-21.    Busby,  1296--1303. 
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most  nnnatiiral  cruelty^  taking  away  their  women^and  often 
murdering  their  men."  * 

An  instance  of  the  conduct  of  these  convicts  to  the  natives, 
'^  which  (a&  the  committee  at  Van  Dieman's  Land  may  well 
say)  from  its  atrocity  would  have  appeared  to  them  perfectly 
incredible^  had  it  not  been  confirmed  by  testimony  which  they 
cannot  doubt/'  appears  in  the  examination  of  a  witness,  to 
the  foUovving  effect : 

'^  Lemon  and  Brown,  the  bush-rangers,  committed  every 
species  of  cruelty  upon  the  natives ;  they  used  to  stick  them, 
and  fire  at  them  as  marks  whilst  alive;  knew  Carrotts,  who 
had  been  a  convict ;  he  told  him  that  he  had  cut  off  a  native 
man's,  head  at  Oyster  Bay/  and  made  his  wife  hang  it  rouad 
her  neck,  and  carry  it  as  a  plaything ;  from  Carrott's  manner,^ 
he  credited  the  story."  Correspondence,  p.  36.  49. 

Nevertheless,  some  of  the  convicts  have  forgotten  their 
ancient  diversions,  and  have  preferred  assisting  the  natives 
in  th^  bloody  and  revengeful  war  carried  on  by  them  against 
the  lives  and  properties  of  the  whites ;  for  the  Lieutenants 
Governor  states,  that  '' although  the  idea  seems  too  mdn* 
strous  to  be  credited,  it  is  his  duty  to  report,  that  there  are 
very  strong  reasons  for  apprehending  that  some  miserable 
convicts  have  incorporated  themselves  with  the  savages."  p.  60* 

Such  is  the  picture,  as  drawn  by  eye-witnesses,  of  the 
moral  and  political  condition  of  a  convict  colony  :  such  the 
results  of  our  novel  experiment  of  forming  a  society  of  thieves. 
For  let  it  not  be  said  that  this  method  of  punishing  criminals^ 
by  employing  them  as  the  materials  for  the  foundation  of  a 
new  commonwealth,  can  be  defended  on  the  plea  of  prescript 
tion  and  ancient  usage.  It  was  a  mere  experiment  both  in 
politics  and  jurisprudence,  and  it  has  so  signally,  and  in  all 
its  parts  failed,  that  we  devoutly  trust  that  it  may  deter  this 
and  every  other  state  from  ever  giving  it  a  second  trial.  There 
is  no  convict  in  New  South  Wales  who,  by  his  crim^,  has 
worked  a  tenth  part  of  the  mischief,  or  by  his  example  and 
instruction  been  half  so  instrumental  in  the  diffusion  of  vice, 

*  CorraspondencQ  between  Lieutenant-Governor  Arthur  and  the  Secretary  of  State 
for  the  colonies,  on  the  military  operations  lately  carried  on  against  the  aboriginal 
inhabitants  of  Van  Dieman's  Land.  Printed  for  the  House  of  Commonsi  23rd  Sep^* 
tember,  1831|  p.  60..* 
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&8  the  person >  whoever  he  may  have  been^  and  however  un- 
conscious of  the  evil  which  he  was  about  to  originate,  who 
devised  the  plan  of  transporting  convicts  to  New  South 
Wales.  He  set  in  motion  a  machine  for  the  production  of 
evil,  which  has  for  years  been  working  with  a  contiiiually 
increasing  power,  and  a  constantly  accelerated  velocity. 
When  Cicero  8a,id,  that  in  no  respect  does  the  virtue  of  man 
approach  so  near  the  attributes  of  the  Divinity,  as  in  founds 
ing  new  states,  or  in  preserving  states  already  founded,  little 
could  he  think  that  this  high  office  would  ever  be  so.  abused 
£ts  to  found  a  commonwealth  of  condemned  criminals ;  or  that 
a  large  and  civilized  nation »  in  establishing  a  new  colony, 
instead,  like  the  ancients,  of  carrying  the  sacted  fire  from  the 
hearth  of  the  state,  would  empty  the  polluted  scum  of  its 
gaols  on  the  virgin  shores  of  an  unpeopled  continent. 

However,  even  if  it  were  admitted  that  transportation  is  the 
means  of  inflicting  little  pain,  that  is  an  expensive  method  of 
punishment,  that  it  does  not  reform  the  convicts,  and  that  it 
occasions  great  evil,  moral  and  political,  to  the  colony  itself, 
still  if  that  little  pain  was  certain  in  its  Amount  and  infliction, 
the  punishment  might,  by  preventing  crime,  be  beneficial  to 
the  mother  coiintry.  In  this  respect,  however,  the  system  of 
transportation  is  perhaps  more  defective  than  any  other ;  a 
defect  which  arises  from  the  variety  of  our  secondaiy  punifeh- 
ments,  and  can  only  b6  e^cplained  in  connection  with  them« 

An  original  or.commuted  sentence  of  transportation,either  for 
life  or  a  term  of  years,  may  mean  any  one  of  three  things,  via.' 
transportation  to  the  colonies,  imprisonment  in  the  hulks,  or 
imprisonment  in  the  Penitentiary.  Of  these,  the  Pen^entiatyj 
as  appears  from  the  full  account  contained  in  the  Evidence 
taken  by  the  Committed,  seems  to  be  far  the  most  paitiful, 
and  is  accordingly  most  dreaded  by  convicts  under  sentence 
of  transportation.  (Wakefield,  1399,  1401,  1446,  1488.)  li 
may  be  described  in  general  terms,  as  an  imperfect  attempt  to 
carry  into  effect  the  system  of  solitude  Smd  silence  which  has 
been  brought  to  perfection  in  the  United  States :  the  arerage 
period  of  imprisonment  is  three  years,  and  the  number  of  pri- 
soners is  about  five  hundred.  The  chief  object  of  this  insti- 
tution is  stated  to  be  the  reformation  of  the  prisoners  (Chap- 
man, 130, 134,  181.) ;  nevertheless,  although  it  is  managed 
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on  this  mistake^  principle^  its  regulations  are  so  contrived  as 
to  inflict  considerable  pain  on  the  convicts,  and  thus  to  attain 
the  true  end  of  punishment.  Imprisonment  iji  the  bulks  is,  as 
well  as  the  Penitentiary,  for  the  most  part  limited  to  convicts 
sentenced  to  seven  yeari^'  transportation,  (Capper,  649 — 665.) 
and  the  punishment  actually  inflicted  is  forced  labour  in  the 
dockyards  during  the  day,  and  confinement,  without  separa- 
tion, in  a  floating  prison  during  the  night,  for  a  term  of  about 
four  years.  The  discipline  is  described  as  lax,  and  the  con- 
victs are  able  to  procure  many  indulgences  incompatible  with 
severe  privation;  and  on  the  whole,  they  consider  it  as  a 
«  pretty  jolly  life."  (Wakefield,  1408— 14.)  The  opinions  on 
the  comparative  advantages  of  the  hulks  and  transportation 
are  not  uniform :  for  London  thieves,  married  persons,  and 
others  who  wish  to  remain  in  their  native  country,  prefer  the 
severer,  but  shorter  discipline  of  the  hulks,  to  the  idleness 
and  liberty  of  a  long  or  perpetual  exile :  others,  again,  who 
have  not  been  so  successful  in  crime  as  to  lead  a  life  of  disso- 
lute enjoyment,  look  forward  to  New  South  Wales  as  a  land 
of  promise,  where  they  will  become  rich  and  great,  after  the 
short  probationary  period  of  servitude  inflicted  by  the  law. 
There  can  be  no  doubt  that  three  years*  confinement  in  the 
hulks  is  a  severer  punishment  than  three  years  bondage  in 
Australia  (see  Capper,  748.) :  but  the  sentences  of  transported 
convicts  are  usually  either  for  fourteen  years  or  life ;  and 
therefore,  upon  the  whok,  confinement  in  the  hulks  is  perhaps 
preferable :  though  for  equal  times,  actual  transportation  is 
evidently  a  much  easier  lot. 

It  might  be  thought  that  a  variety  of  secondary  punish- 
ments is  desirable,  for  this  reason  :  that  a  person  in  meditating 
a  crime  would  naturally  be  prepared  for  the  worst ;  and  if, 
among  all  his  expeictancies,  there  was  one  which  appeared 
painful  to  him  under  his  peculiar  circumstances,  he  would 
reckon  upon  the  chance  of  iindergoing  that  punish- 
ment, and  therefore  abstain  from  crime.  But  unhappily  for 
the  ^ectiveness  of  our  penal  system,  this  view  of  the  matter 
is  not  only  not  true,  but  is  the  very  reverse  of  the  truth.  A 
person  meditating  crime,  always  anticipates  the  best,  and  not 
the  worst  lot  which  may  befal  him  :  on  the  principle  stated  by 
Adam  Smith,  that  every  one  over-rates  his  own  good  fortune. 
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and  because  the  mind  is  more  disposed  to  hope  than  despair# 
and  dwells  more  willingly  on  .a  pleasing^  than  on  a  painful 
object.'  The  mere  exposure  to  a  chance  of  suffering  has  little 
or  no  effect^  if  the  chances  of  not  suffering  are  equal  or  supe« 
rior.  How  small  is  the  number  of  persons  smitten  with  a 
mortal  disease^  wlio  expect  it  to  prove  mortal  ?  When  was 
there  ever  a  want  of  volunteers  for  a  forlorn  hope  ?  In  cases 
such  as  these^  every  man  thinks  that  he  himself  will^  in  some 
way  or  other,  be  an  exception  to  the  general  rule,  and  hopes 
for  the  best,  however  unlikely  that  best  may  be.  Hence  it  is 
that  a  man  meditating  forgery,  does  not  expect  death  to  be 
a  consequence  of  detection  :  for  though  he  knows  that  many 
forgers  have  been  hanged,  he  likewise  knows  £hat  many  more 
have  been  transported.  For  this  reason,  a  variety  of  punish- 
ments is  eminently  unfavourable  to  the  prevention  of  crime ; 
for  every  person  chooses  out  pf  the  whole  number  that  one, 
and  the  modification  of  that  one,  which  is  most  agreeable  to 
his  peculiar  taste :  whence  it  happens  that  those  punish*^ 
ments  which  are  severe,  have  no  effect  in  deterring  from 
crime,  because  nobody  expects  to  suffer  them,  and  that  a  cri-* 
minal  may  often  endure  a  punishment  which  would  liave 
deterred  him  if  he  could  have  known  beforehand  that  he 
would  endure  it.  There  is  perhaps  many  a  man  in  the  Peni- 
tentiary, who  would  never  have  committed  crime  if  he  had 
known  that  he  would  be  imprisoned  in  the  Penitentiary :  but 
he  reckoned  on  being  sent  to  the  hulks.  There  is  perhaps 
many  a  man  in  the  hulks  who  would  not  have  committed 
crime  if  he  had  known  that  he  would  be  imprisoned  in  the 
hulks ;  but  he  reckoned  on  transportation.  And  on  the  other 
hand,  some  persons  have  perhaps  been  transported  who  com*^ 
mitted  crime  on  the  speculation  of  remaining  in  England,  and 
passing  a  short  time  in  the  hulks.  So  long  as  a  rule  has 
exceptions,  the  mind  fastens  on  the  exceptions,  and  not  on 
the  rule.  A  rule  with  many  exceptions  is,  in  penal  jurispru- 
dence, little  better  than  no  rule  at  all.  If  therefore  our 
secondary  punishments  were  in  most  cases  severe,  the  advan- 
tage of  the  severe  punishments  would  be  in  great  measure 
lost,  because  every  body  would  be  inclined  to  reckon  even  on 

>  The  effects  of  the  uncertainty  of  punishment  have  been  explained  with  great 
ability  and  judgment  by  Mr.  Wakefield,  both  in  his  book,  p.  74-8,  134-6,  and  his 
Evidence  1379,  1402,  1404,  1426-7, 1434-5-7,  1482,  1566. 
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the  exception.  But  what  can  be  expected  when,  the  severe 
punishments  are  the  exception^  and  the  sUght  punishments 
the  rule  ?  If  a  severe  punishment  has  little  effect  as  the  rule, 
it  can  have  no  effect  as  the  exception.  When  200  convicts 
are  sent  annually  to  the  Penitentiary,  1000  to  the  hulks,  and 
4000  to  the  colonies  ^»  what  person^  bent  on  the  commission 
of  crimci  supposing  even  that  he  proceeded  on  the  most  refined 
calculation  of  chances^  could  reasonably  expect  a  confinement 
in  the  Penitentiary  ?  On  the  other  hand,  he  might,  without 
great  improbability,  reckon  either  on  the  hulks  or  New  South 
Wales,  whichever  might  happen  best  to  suit  his  inclination. 
The  great  object  in  arranging  a  system  of  punishments,  is  to 
make  it  as  little  a  lottery  as  possible :  to  convict,  award  sen* 
tence,  and  inflict  punishment  with  a  kind  of  mechanical 
regularity,  undisturbed  by  human  mercy,  discretion,  caprice, 
or. indolence.  No  opinion  of  power  in  the  officers  of  justice, 
or  of  terror  in  the  punishment,  is  sufficient,  if  there  appears 
a  reasonable  prospect  of  escape.  And  thus  Juvenal's  admi* 
rable  description  of  the  course  of  thought  by  which  a  man 
doubting  whether  he  shall  commit  a  crime,  persuades  himself 
that  he  shall  elude  the  anger  of  the  gods,  applies  with  double 
force  to  the  less  infallible  discoverers  of  crime,  and  the  feebler 
executors  of  justice^  who  are  entrusted  with  the  administration 
of  human  laws. 

But  grant  the  wrath  of  heaven  be  great ;  'tis  slow, 
And  days,  and  months,  and  years  precede  the  blow. 
If  then  to  punish  a//,  the  gods  decree, 
When,  in  their  vengeance,  will  they  come  to  roe  ? 
But  I,  perhaps,  their  anger  may  appease, 
For  they  are  wont  to  pardon  faults  like  these  : 
At  worst,  there's  hope ;  for  every  age  and  clime, 
See  different  fates  attend  the  self-same  crime. 

Gifforb's  Translation,  Sat.  xiii. 

■  We  have  uot  been  able  to  procure  any  account  of  the  precise  numbeis  of  tlie 
convicts  annually  sent  to  the  Penitentiary,  the  hulks,  and  the  colonies :  but  the 
numbers  in  the  text  probably  approximate  to  the  truth.  The  Penitentiary  usually 
holds  about  500  (Russel,  314-15),  which,  if  about  a  third  part  is  changed  every 
year,  would  give  something  less  than  the  number  stated.  The  total  number  in  the 
hulks  in  July,  1831,  was  3897  (Capper,  579),  which  would  give  about  1000, 
a-year,  if  the  average  imprisonment  is  somewhat  less  than  four  years.  In  1829, 
3664  convicts  were  transported  to  New  South  Wales ;  the  number  in  the  follow- 
ing year  appears  to  have  been  greater :  and  as  this  is  exclusive  of  the  convicts  trans- 
ported to  Van  Dieman's  Land,  probably  the  number  in  the  text  is  too  small. 
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.  Another  reprehehsible  part  of  out  system  ig,  that  in  tk«  more 
serious  offences^  the  criminal  rarely  suffers  the  punishment 
to.  which  he  is  publicly  sentenced.  If  he  is  sentenced  to 
death,  that  generally  means  that  he  is  not  to  suffer  death,  but 
to  be  transported  for  life ;  if  he  is  sentenced  tx)  transportation 
for  seven  years,  that  means  that  he  is  not  to  be  transported 
for  seven  years,  but  to  be  imprisoned  about  half  that  time  in 
hulks  or  the  Penitentiary.  Unless  a  felon  is  hanged,  the 
sentence  which  he  will  really  suffer  is  a  matter  of  entire  un-> 
eertainty :  even  if  he  is  transported  for  life,  he  may  receive 
a  full  pardon  at  the  end  of  eight  years.  In  the  midst  of  all 
this  uncertainty,  the  only  thing  that  seems  absolutely  certain 
is,  that  he  will  norsuffer  the  punishment  which  the  law  de*r , 
elares  that  he  is  to  suffer,  viz^  death. 

There  is,  moreover,  a  further  evil  in  transportation^  peculiar 
to  itself,  and  not  shared  by  the  other  two  secondary  punish-^ 
ments.  It  is  not  certain  that  a  convict  will  be  imprisoned  in 
the  Penitentiary,  but  if  he  is  i^iprisoned  in  the  Penitentiary, 
there  is  only  one  punishment  for  all  the  prisoners,  The  same 
is  true  of  the  hulks ;  the  mode  of  punishment  is  the  ^ame  for 
all.  But  with  transportation,  not  only  is  it  not  certain  that 
a  convict  will  be  transported,  but  when  be  is  transported, 
there  is  an  immense  variety  of  lots  which  may  befal  him*  He 
may  live  either  in  the  town  or  in  the  country,  may  serve  the 
government  or  a  settler,  have  a  good  or  a  bad  master ;  remaiu 
poor  or  grow  rich,  be  well  or  ill  treated  ^  be  a  tutor  or  a  shep* 
herd ;  a  government  clerk  or  a  tavern-waiter :  whence  it  arises, 
that  every  one  selects  the  condition  which  is  most  agreeable 
to  himself,,  and  expectii  to  meet  with  that  particular  des- 
tination: any  case  of  hardship  which  may  come  to  his 
ears,  he  sets  down  as  a  lamentable  accident  for  the  un- 
happy sufferer,  who  is  much  to  be  pitied  for  his  misfortune ; 
hut  he  never  thinks  of  applying  it  to  his  own  caise.  The 
banker's  clerk,  or  the  London  thief,  expects  to  be  a  tutor,  pr  to 
be  employed  in  a  public  office  :  the  mechanic  expects  to 
cheat  the  government  and  work  for  his  own  profit :  the  agri** 
cultural  labourer  to  have  little  fatigue,  and  be  well  fed^ 
clothed  and  lodged.  And  the  truth  is,  that  they  are  gene«> 
rally  right  in  their  respective  calculations,  as  the  goyernrtient 
is  forced  tp  employ  them  in  the  way  which  best  suits  .their 
foimer.  habits ;  in  other  words,  in  the  way  most  agreeable 
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to  themselvesr.  Transpbrtation  may^  indeed,  be  aaid  to  uirite 
in  itself  all  the  attributes  of  a  bad  punishment ;  to  farniiih 
a  model  for  a  penal  system  ^hich  should  be  imitated  by  con^ 
traries.  Even  if  it  were  rendered  certain  by  making  it  th^ 
onfy  secondary  punishment,  this  change  would  rather  ag- 
gravate the  evil.  For  its  chief  defect  is  its  extreme  mild- 
ness, and  want  of  terrors :  and  the  happy  facility  with  which 
it  adapts  its  various  pleasures  to  the  case  of  each  individual. 
Hence,  by  persons  under  sentence  in  England,  it  is  coveted 
rather  than  dreaded,  and  id  an  object  of  ambition  rather  than 
aversipn.  While  of  the  convicts,  some  are  tormented  with 
the  fear  of  death ;  some  depressed  with  the  disgrace  of  a 
conviction  in  their  native  country ;  some  with  the  dread  of 
the  hulks,  others  of  the  Penitentiary :  and  while  most'  are 
intent  on  the  prospect  of  wealth  and .  importance  in  a  new 
home,  the  tickets  of  the  lottery  are  drawn,  and  happy  they 
who  get  the  prize  of  transportation. 

Alii  panduntur  i&anes 

Siispensi  ad  ventos ;  aiiis  sub  gurgite  vaie^ 

Infectum  duitar  scelus,  aut  eiuritur  igni. 

Quisque suos patimurmanes :  cxtnde per amplum 

Mktimur  Elysium,  et  pauoi  ke^  arva  tenemusi 

There  is  only  one  remedy  for  our  system  of  secondary  pu- 
nishments, viz.  to  destroy-  every  pai*t  and  parcel  of  it,  and  t0 
substitute  an  entirely  new  system  in  its  place.  Tbe4}uilding 
is  too  erazy  and  rotten  to  be  propped  up  by  temporary  sup*- 
ports,  or  to  be  patched  by  partial  repairs.  It  has  grown  but 
of  a  succession  of  expedients  and  palliatives,  but  the  time  for 
shifts  and  provisional  arrangements  is  now  past,  and  the  evil 
has  at  length  become  so  great  that  it  ought  no  longer  to  be 
endured.  So  far  as  it  goes,  the  Penitentiary  is  founded  on  a 
right  principle ;  but  the  numbers  of  the  prisoners  are  so  few, 
the  separation  so  imperfect,  and  the  expenoe  so  considerable 
that  even  this  institution  calls  for  a  radical  reform.  Confine^ 
ment  vnih  hard  labour  in  the  hulks  is  a  punishment  which 
to  a  working  man  has  few  terrors :  he  enjoys  the  society  of 
his  compapions,  and  is  not  debarred  from  many  of  the  luxuries 
to  which  he  has  been  accustomed.  The  hulks  are  coni^dered 
in  the  light  of  a  sacrifice  of  so  much  time ;  a  prisoner  giveft 
up  three  yeara  of  pleasure,  but  he  does  not  pass  three  years  of 
pain.    Far  worse,  however,  than*even  the  hulks,  is  the  sys- 
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tern  of  transportation :  the  pain  inflicted  by  this  punishmenj; 
is  insufficient  in  amount,  irregular  in  its  operation,  often  un-*- 
known  on  account  of  the  distance  at  which  it  is  endured^ 
and  if  known,  so  uncertain  as  not  to  be  reqkoned  on :  its  dis^ 
^race  is  not  felt,  because  the  sufferers  are  out  of  the  sight  of 
ihose  whom  they  respect;  it  injures  the  mother  country  by 
substituting  the  semblance  for  the  reality  of  punishment :  it 
injures  the  colony  by  forming  a  society  of  the  most  worthless 
and  abandoned  wretches  drafted  from  the  prisons  of  a  lai^ 
community ;  by  annually  pouring  in  fresh  supplies  of  this 
moral  poison,  by  concentrating,  multiplying,  and  perpetuating 
the  scattered  and  transitory  forms  of  vice,  it  has  made  this 
new  and  wealthy  settlement  a  storehouse  of  depravity,  one 
vast  heap  of  moral  corruption :  it  is  a  system  from  which  no- 
thing is  to  be  hoped,  and  everything  to  be  feared  ;  a  system 
of  elaborate  mischief  and  consistent  impolicy,  originating  in 
helplessness,  continued  in  ignorance,  and  tolerated  only  by 
9upine  and  culpable  indifference. 

We  have  learnt,  both  with  surprise  and  concern,  that  all 
proposals  to  discontinue  the  annual  shipments  of  x^onvicts  to 
the  Australian  provinces,  meet  with  great  opposition  from  the 
free  inhabitants  of  those  colonies?  who  consider  that  they 
have  a  vested  right  to  be  provided  with  .bond-slaves  at  the 
public  expense,  and  that  the  system  which  might , have  been 
less  objectionable  in  the  early  state  of  the  colony,  is  to  be 
maintained  for  their  benefit,  however  injurious  it  may  prove 
to  the  lasting  interests  both  of  the  mother  country  and  the 
colony  itself.  Sincerely  do  we  hope  that  ample  ground  may 
be  given  to  these  colonists  to  be  loud  in  their  complaints,  by 
a  cassation  of  the  supplies  of  convicts ;  and  that  a  trial  may 
be  given  in  this  country  to  the  American  system  of  home  im- 
prisonment for  short  periods  of  time,  of  which  an  account 
may  be  found  in  the  Travels  of  Captain  Basil  Hall.  This 
system  combines  all  the  advantages  which  transportation  has 
not ;  it  begins  immediately  after  sentence ;  it  is  painful  in 
the  extreme,  by  enforcing  strict  silence  and  hard  work  by  day, 
and  solitude  by  night ;  it  is  constant  and  .uniform ;  in  cheap- 
ness it  far  exceeds  every  other  punishment  except  death  ;^ 
.and    it    affords    the    best    chance    of    reformation    which 

1  Captain  Hall  states  that  the  manager  of  the  Sing  Sing  prison  mentioned  that 
Jn  a  short  time  ho  should  be  in  a  condition  to  offer  to  i9ke  upon  himself  the  whole 
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any  mode  pf  reclaiming  depraved  persons  can  afford,  inas* 
much  as  it  connects  labour  and  instruction  with  their  most 
agreeable  associations,  as  silence  is  never  broken  except  by 
the  voice  of  the  teacher ;  and  where  conversation  and  amuse-' 
ment  are  forbidden,  labour  itself  is  a  relief.^ 

It  is,  however,  necessary  to  remark  that  the  most  perfect 
mode  of  punishment  which  can  be  devised  will  be  ineffectual 
if  an  alternative  is  offered  to  the  minds  of  the  intended  cri- 
minals,  by  suffering  other  imperfect  modes  of  punishment  to 
co-exist  with  0.  If,  therefore,  the  Penitentiary  could  receive 
all  the  convicts  now  impriaoned  in  the  hulks,  and  its  regula, 
tions  were  formed  on  th^  American  model,  its  effect  would 
still  be  inconsiderable,  as  all  persons  would  calculate  on  transk* 
portation.  The  substitution  of  one  colony  for  another,  of 
Trinidad  for  New  South  Wales,  even  of  an  unhealthy  for  an 
hes^lthy  climate,^  would  be  sufficient  to  nullify  the  effect  of 
any  improvements  at  home.  We  are  firmly  assured  that  the 
opinion  expressed  by  Mr.  Wakefield,  as  to  the  possibility  of 
affecting  a  great  and  immediate  diminution  of  crime  by  a 
certain,  speedy,  uniform,  and  painful  punishment,  is  neither 
sanguine  nor  ill-founded;^  and  if  the  present,  or  any  other 
government,  should  have  the  courc^e  and  perseverance  to 
undertake  the  entire  re-construction  of  our  system  of  secon- 

4 

expense  of  the  establishment,  provided  that  he  received  the  produce  of  the  prisoners' 
labour.  Under  these  circumstances,  the  only  expense  to  the  public  wouM  be  the 
interest  of  the  prime  cost  of  the  building. 

>  Mr.  Wakefield  states  that  <*  when  CapUua  Hall's  account  of  the  American 
prisons  was  published,  he  read  it  to  many  of  the  convicts  at  different  times,  and  the 
effect  it  produced  upon  their  imaginations  was  very  striking  :  it  made  them  shudder, 
and  any  such  punishment  as  that  they  would  dread  beyond  measure." — £v.  1462. 
The  Penitentiary  at  Geneva  has  recently  attracted  much  of  the  attention  of  tbreign 
writers,  but  we  are  not  sufficiently  acquainted  with  its  plan  and  arrangements  to 
pronounce  an  opinion. 

'  We  are  sorry  to  find  in  some  of  the  questions  proposed  by  the  committee  (see 
e.  g.  1487),  a  trace  of  an  opinion  more  worthy  of  the  cruel  spirit  of  an  unen* 
lightened  age,  than  of  the  wisdom  which  ought  to  characterize  a  modem  reformer 
of  our  law,  viz.  that  convicts  are  to.be  punished  by  sending  them  to  perish  in  an 
unhealthy  climatet  A  measure  of  the  Roman  empire,  by  which  several  thousand 
Jews  were  transported  to  the  island  of  Sardinia,  without  regard  to  the  unhealthine^ 
of  the  climate,  has  been  properly  considered  as  worthy  of  the  despotism  from  which 
it  emanated.  "  Actum  et  (says  Tacitus)  de  sacris  iEgyptiis  Judaidsque  pellen- 
dis:  factumque  patrum  consultum  ut  quattuor  roillia  libertini  generis  ea  super- 
stitione  infecta,  queis  idonea  atas,  in  insulam  Sardiniam  veherentur,  eoercendis  ilUc 
latroeinw,  et  si  ob  gravitatem  call  intemsentf  viU  damnum" — ^Ann.  1. 2.  c.  8^. 
^  »  Ev.  1485-6, 1692-3. 
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dary  punifiliinents,  they  would  effect  an  improYeineQi  in  oar 
penal  law  in  comparison  witb  which  the  refonns  introduced 
by  Sir  Robert  Peel  would  shrink  into  nothing;  and  they 
would  confer  on  the  community  a  greater  benefit  than  per- 
haps any  other  legislative  measure^  except  an  amendment  of 
the  poor  laws,  is  capable  of  effecting. 

There  are  many  parts  of  our  penal  system,  whicb  in  the 
narrow  compass  of  an  article  we  have  not  beefi  able  even  to 
notice,  and  many  others  to  which  we  have  only  alluded  ;  if, 
however,  the  committee  on  secondary  punishments  should  be 
reappointed  in  this  session,  and  collect  additional  evidence, 
especially  on  the  subject  of  Van  Dieman's  Land,  to  which  their 
researches  have  not  extended,  and  if  there  should  appear  on 
the  parted  the  government  any  symptom  of  an  acknowledg-* 
inent  of  the  evils  of  our  present  system,  and  of  a  wish  to  amend 
it,  we  may  perhaps  find  an  opportunity  of  recurring,  on  a  fu- 
ture occasion,  to  this  most  important  and  much  misunderstood 
subject. 


ART.II.— UNANIMITY  OF  JURIES. 

The  Third  Report  of  the  Common  Law  Commissioners  (of 
which  a  copious  abstract  was  given  in  our  last  Number) 
touches  cursorily  upon  a  subject  of  the  greatest  importance 
to  the  right  administration  of  justice — we  mean  the  unani- 
mity which  our  law  requires  in  the  decisions  of  juries.  *  In- 
deed, the  subject  is  so  important,  that  the  Commissioners 
would  have  been  well  justified  in  assigning  to  it  a  much  more 
conspicuous  place  among  those  to  which  their  attention  has 
been  directed. 

To  us  it  is  a  matter  of  no  small  astonishment,  that  so  many 
centuries  should  have  gone  by  since  the  establishment  of  the 
present  jiiiy  system,  and  that  during  all  that  time  so  very 
little  should  have  been  said  or  written '  upon  a  rule,  which 

■  Third  fi^port,  pp.  69  and  89. 

'  See,  howevier,  Emly's  Preface  to  his  Edition  of  the  Sute  Trials,  reprinted  in 
Howell,  vol.  L  p.  29. ;  the  Observations  of  Mr.  Baron  Maseres,  and  Mr.  Daines 
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most  stairtle  by  its  absurdity  every  man  who  inveiitigates  4t  in 
tfaeory,  and  whicb|  if  we  mistake  tiot»  would  startle  yet  mart 
fearfully  atiy  man  who  could  take  ai  comprehensire  view  of  its 
workings  in  {Practice. 

Suppose  that  in  any  deliberative  assembly  held  within  the 
four  seas,  from  the  House  of  Lords  down  to  the  humblest 
club  inclusive^  it  were  proposed  that  the  mode  of  taking  the 
opinions  of  the  ihembers  should  be  as  follows:  first,  that  the 
members  should  bind  themselves  by  oath  to  vote  aooording  to 
their  c<Misciences ;  secondly,  that  they  should  hear  the  argvh- 
ments  and  evidence  for  and  against  each  of  the  propositicms 
bfottght  before  them ;  thirdly,  that  they  should  submit  to  be 
locked  up  -without  meat,  drink,  fire,  6r  candle,  till  they  were 
ttdanimous ;  fourthly,  that  in  case  of  an  irreconcileable  differ* 
enoe  of  opinion,  this  process  of  blockade  and  famine  should 
continue  till  nature  or  conscience  gave  way,  ''^  whiohsoever 
might  first  happen/'  Suppose,  we  repeat,  that  such  a  pro- 
posal as  this  were  made  to  any  assembly  whatever  out  of  Bed- 
lam, how,  we  beg  leav^  to  ask,  would  it  be  received  ?  Surely 
the  proposer  might  think  himself  well  off,  if  he  were  only 
laughed  at  for  his  folly,  and  received .  no  serious  mark  of  in- 
dignation from  those  whose  consciences  he  had  assumed  to 
place  under  the  dominion  of  hunger,  thirst,  and  cold. 

And  yet  this  is  the  very  plan  which  the  law  of  England 
adopts  with  respect  to  the  decisions  of  juries*  The  jurors 
first  take  an  oath,  that  they  will  well  and  truly  try  the  issue 
joined  between  the  parties,  (or,  in  cases  of  felony,  weil  andtrul^ 
try  and  true  deliverance  make,  between  the  king  and  the  prisoner,) 
and  true  verdict  give,  according  to  ths  evidence,  so 
HELP  THEM  GoD.  After  the  evidence  has  been  heard,  and 
each  man  has  formed  his  conscientious  o{»nion  upon  it,  !he  is 
required^  however  complicated  and  doubtful  the  question  may 
be,  to  reconcile  that  opinion  with  those  of  his  brotlier  jurors^ 
upon  pain  of  imprisonment  and  starvation ;  and  lastly,  in 
base  of  inability  to  do  this,  he  is  imprisoned  and  starved 
accordingly,  till,  like  a  soldier  at  the  halberts,  or  a  heretic  on 
the  rack^  he  can  endure  no  more.    This  is  the  practice  in  or- 

BuriaglOBf  quoled  in  a  note  upon  the  trial  of  Sarah  Baynton  and  othenr  HoweU's 
State  Trials,  vol.  xiv.  p.  618. ;  and  Mr.  Christian's  note  on  Blackstone,  voL  iii; 
p.  375. 
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dinary  cases,  with  an  agreeable  variety  under  special  circmn^ 
stances ;  ''  for  it  has  been  held  (quoth  Blackstone)  that  if  th^ 
jurors  do  not  agree  in  their  verdict  before  the  judges  sire 
about  to  leave  the  town,  though  they  are  not  to  be  threatenied 
or  imprisoned,  the  judges  are  not  bound  to  wait  for  theni,  but 
may  carry  them  round  the  circuit  from  town  to  town  in  a 
cart"^  '  ' 

The  original  error  of  this  absurd,  mischievous,  and  (iir 
some  respects)  wicked  system,  lies  in  the  supposition  that  the 
concurrent  opinions  of  the  whole  number  of  jurors  are  necessary 
for  the  satisfactory  administration  of  justice ;  for  when  this  pro- 
positioa  is  once  taken  for  granted^  the  present  consequences, 
or  others  equally  to  be  deprecated,  follow  as  a  matter  of 
course.  Serious  doubts  have  been  suggested,  not  only  by 
continental  and  American  writers,  but  by  some  Englishmen 
also,  as  to  the  efficiency  of  a  jury  as  an  instrument  in  the 
administration  of  justice,  at  least  in  proceedings  of  a  civil 
nature.  That  subject  is  one-  upon  which  we  pronounce  no 
opinion,  and  is  indeed  far  too  important  for  any  brief  and  inci« 
dental  discussion.  We  shall  assume  throughout  this  article^ 
that  the  functions  of  a  jury  are  to  remain  as  they  are  at  pre* 
sent ;  and  we  maintain  that,  upon  that  supposition,  justice 
will  be  better  administered  if  their  decisions  should  no  longer 
be  required  to  be  unanimous.  We,  who  advocate  this  altera- 
tion, are  as  anziouis  as  any  of  its  opponents  can  be,  that  every 
verdict  should  convey  to  the  parties  and  to  the  public  the 
fullest  possible  assurance  of  its  own  correctness ;  and,  for  that 
reason,^  we  entirely  agree  with  the  Common  Law  Commis- 
sioners, that  in  case  of  a  difference  of  opinion  among  the  jury; 
their  verdict  should  not  be  received  till  they  have  had  some 
time  for  deliberation.  But  if  after  such  deliberation  has  taken 
place,  opinions  should  still  differ,  then  the  course  which 
would  be  suggested  by  common  sense  and  the  whole  analc^y 

1  Commentaries,  b,  3.  c.  23.  We  know  not  how  long  it  is  since  the  practice 
of  carting  jurors  was  last  used  in  this  country,  or  indeed  whether  it  was  ever  used , 
for  the  bare  idea  of  such  a  thing  could  hardly  fail  to  produce  its  effect  upon  the  most 
stubborn  conscience.  Bat  we  remember  reading  in  a  newspaper  that  an  Irish 
sheriff,  whose  charge  it  was  to  carry  an  obstinate  jury  after  the  judges,  was  so  in- 
dignant at  the  trouble  imposed  upon  himself  by  their  pertinacity,  that  he  mounts 
the  refractory  jurors  upon  twelve  donkies,  and  thus  marshalled  them  in  cavalcade, 
with  a  delighted  mob  at  their  heels,  to  the  borders  of  his  county. 
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of  men's  proceedings  in  other  cases,  vrould  be  to  take  that 
decision  which  either  an  absolute  or  some  other  majority  of 
the  jurors  may  pronounce.  No  doubts  if  twelve  men  agree  in 
opinion  upon  any  disputed  fact,  their  verdict,  ctstem  paribus, 
is  more  likely  to  be  right,  than  the  verdict  of  seven  opposed 
by  five,  eight  by  four,  or  nine  by  three;  but  the  question  is» 
whether  in  all  cases  where  twelve  men  cannot  conscientiously 
agree,  you  are  either  to  leave  the  issue  wholly  undecided,  or 
to  starve  and  torture  the  twelve  till  you  bring  them  to  a  forced 
unanimity. 

When  somebody  once  said,  that  to  decide  upon  the  caused 
which  came  into  a  court  of  justice  must  be  easy,  for  they  were 
necessarily  either  white  or  black,  it  was  very  justly  replied  that 
that  was  by  no  means  true,  as  the  great  majority  were  grey.. 
The  necessary  imperfections  of  human  testimony,  to  say 
nothing  of  imperfections  of  judgment  in  the  tribunal  to  which 
that  testimony  is  addressed,  and  of  technical  rules  of  law 
which  shut  out  much  evidence  altogether,  create,  in  cases  in- 
numerable, differences  of  opinion  which  admit  of  no  recon* 
ciliation.  Look  at  the  infinite  variety  of  complicated  ques« 
tions  of  fact  which  come  before  our  courts,  and  then  let  any 
man  say  whether,  it  is  not  the  grossest  and  blindest  folly  to 
hope  that  with  respect  to  each  of  them  a  jury  of  twelve  shall 
be  conscientiously  unanimous.  How  often  is  the  well-inform* 
ed  and  well-disciplined  mind  of  a  single  judge  sitting  in  a 
Court  of  Equity  distracted  upon  pure  questions  of  fact  by 
conflicting  testimony,  and  how  difficult  he  often  finds  it  to  be 
(like  the  Irish  justice)  unanimous  with  himself«  How  are 
affidavits  taken  home,  read,  compared  and  contrasted  before  a 
single  mind  can  be  made  up  ^  and  yet  on  the  other  side  of 
Westminster  Hall,  you  call  upon  each  of  twelve  men  to  make 
np  his  own  mind,  and,  what  is  far  more,  to  make  that  mind 
agree  with  those  of  eleven  other  persons,  before  you  allow  him^ 
to  eat  or  drink  !    /  : 

The  law  which  requires  juries  to  be  unanimous  upon  every 
question  submitted  to  them,  necessarily  gives  birth  to  one  of 
fWo  consequences.  Either  a  very  large  number  of  questions 
must  remain  altogether  undecided,  or  men's  consciences  must 
be  forced  into  a  pretended  unanimity. 

Let  us  first  suppose  that  jurors  are  dismissed  without  pro^ 
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DObnciilg  any  verdict  at  all,  in  every  case  where  it  if^-  foufid 
that  after  some  reasonable  time  for  deliberatioh  they  are  not 
agreed.  It  is  clear  that  the  whole  trouble  and  expense  of  the 
trial  are  thrown  away ;  that  the  rights  of  the  parties  are  left 
wholly  undertermined  ;  that  the  angry  feeUngs  which  litiga*^ 
tion  always  engenders  become  more  exasperated  than  ever ; 
and  that  a  general  discredit  attaches  to  the  system  of  ]m» 
prudence  as  inefficient  for  the  purposes  of  justice.  In*  very 
many  cases^  where  the  facts  are  complicated  and  doubtful,  a 
new  trial  would  be  merely  the  renewal  of  expense,  anxiety, 
and  disappointment,  because  except  upon  the  supposition  of 
some  improbable  accident,  a  similar  disagreement  among  the 
jury  would  again  render  the  whole  proceeding  abortive.  Un*^ 
der  such  a  system,  a  single  obstinate  or  unprincipled  man 
might  always  prevent  a  verdict;  as  under  the  present  system 
he  may  often  obtain  one,  by  starving  his  eleven  colleagues  into 
a  concurrence  With  himself. 

The  only  alternative  for  those  who  will  be  contented  with 
nothing  less  than  unanimity,  is  to  force  it,  by  subjecting  the 
jurors  to  actual  compulsion.  And  this  is  in  point  of  fact  the 
method  adopted  in  the  English  law ;  a  method  about  as 
tyrannical  and  absurd  as  the  old  Saxon  modes  of  trial  by 
throwing  the  culfurit  into,  a  pond,  forcing  the  corsntd  down  hiis 
throat,  or  driving  him  over  red-hot  ploughshares*  The  situa- 
tion in  which  the  laws  of  enlightened  England  place  an  honest 
and  conscientious  juryman  is  this :  Mindful  of  his  oath  ^  well 
and  truly  to  try,  according  to  the  evidence,"  he  listens  to  the 
whole  case  with  anxious  attention,  and  probably  finds  at  th^ 
end  of  it  that  his  mind  has  formed  a  clear  and  decided  opinion 
upon  the  facts  in  dispute.  On  consulting  his  brother^^jurors, 
hci  discovers  that  one  or  more  of  them  entertain  an  opinion  at 
variance  with  his  Own.  The  whole  twelve,  are  then  ordered 
out  of  the  jury-box  into  *'  some  private  and  conyenient  place," 
a  bailiff  is  sworn  to  keep  them  shut  up  there  without  meat, 
drink,  fire,  or  candle^  (uidess  by  permission  of  the  court),  to 

1  Sir  James  Burrow  deBcribes  minutely,  after  his  fashion,  the  somewhat  elaborate 
process  by  which  a  jury  obtain  candles  on  a  dark  night.  Oh  the  trial  of  Dr.  Hensey 
(1  Burr.  647.),  we  are  told  "  The  jury  went  out  a  little  after  eight,  takingthe  let- 
ters, &c.  with  them,  and  soon  sent  to  desire  leave  to  have  candles ;  which  the 
officer,  who  brought  in  their  message,  said  he  Wat  sworn  *  not  to  let  than  have/ 
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let  nobody  speak  to  tfaem^  and  not  to  speak  to  them  himself, 
except  to  ask  whether  they  have  agreed  upon  their  verdict.  The 
honest  juror  tries  the  power  of  argument  upon  those  who  differ 
from ,  him,  and  he  fails ;  thgy  try  it  upon  him,  and  fail  also. 
The  question  then  is  not,  as  it  ought  to  be,  whether  the  plain- 
tiff or  the  defendant  has  a  majority  of  opinions  in.  his  favour, 
but  whether  the  plaintiff  or  the  defendant  has  got  on  his  side 
the  ipan  who  can  bold  out  longest  against  cold  and  famine. 

We  object  to  this  system,  first,  on  the  ground  that  it  is 
not  only  inefficient  for  securing  the  triumph  of  justice,  but 
that  it  frequently  gives  a  victory  to  injustice.  You  may  be 
placing  eleven  rational  and  conscientious  men  at  the  mercy  of 
one  capricious  and  obstinate  fool,  or  eleven  honest  and  impar- 
tial men  at  the  mercy  of  one  interested  knave.  Supposing 
the  rule  to  be,  that  some  majority  of  voices  should  decide  the 
verdict,  it  would  in  clear  cases  be -decided  immediately  in 
favour  of  reason  and  justice ;  but,  according  to  the  rule  of  our 
law,  the  fool  or  the  knave,  if  he  can  hold  out  against  his 
eleven  brethren,  beats  them  all.  In  fact,  the  very  same  law 
which  refuses  to  take  eleven  voices  against  one,  may  by  such 
refusal,  enable  one  to  preponderate  over  eleven.  It  is  not  very 
long  since  a  practical  illustration  of  this  was  given  at  the  trial 
of  a  horse  cause  in  the  North  of  England.  The  case  was  a 
clear  one  in  favour  of  the  plaintiff;  but  the  jury,  after  having 
been  locked  up  all  night,  and  to  a  late  hour  on  the  day  fol- 
lowing, gave,  to  the  astonishment  of  every  body  except  those 
in  the  secret,  a  verdict  for  the  defendant.  The  circumstance 
was  a  good  deal  talked  of  at  the  time,  and  it  appeared,  from 

w 

the  statements  made  in  conversation  by  some  of  the  jurors, 
that  the  result  had  been  produced  in  the  following  manner. 
When  the  jury  had  retired  to  their  room,  it  was  immediately 
ascertained  that  eleven  were  for  the  plaintiff  and  one  for  the 
defendant.  All  manner  of  arguments  were  addressed  to  the 
understanding  and  conscience  of  the  solitary  dissentient,  but 
utterly  in  vain.  Like  Major  BelFenden  in  Old  Mortality,  he 
protested  that  sqoner  than  abandon  his  position,  he  would  eat 
up  his  boots ;  and,  showing  a  pocket-full  of  horse  beans,  he 

unless  it  should  be  so  ordered.  Lord  Mansfield  asked  the  counsel,  if  either  side  ob- 
jected to  it.  And  the  counsel  on  both  sides  agreeing  to  it — leave  was  given  accord* 
ingly  ;  and  they  had  them" 

VOL.  VII.  K 
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declai^d  that  he  was  provisioned  for  two  or  three  days.  The 
night  came,  but  he  remained  inexorable. 

Supperless  th'  eleven  sate/ 

while  Me  juryman  settled  himself  in  a  corner,  munched  away 
at  his  horse  beans,  and  looked  out  with  infinite  philosophy 
upon  the  turmoil  around  him.  The  mornings  the  noon,  and 
the  second  evening  drew  on ;  the  patience  and  strength  of 
the  eleven  were  exhausted^  but  the  horse  beans  were  not ; 
and  at  length  the  twelve  made  their  appearance  in  court  with 
a  verdict  which  every  man  among  them  knew  to  be  a  false  one. 

A  distinguished  Irish  barrister^  tells  a  story  of  a  single  jury- 
man who  held  out  for  an  acquittal  in  the  clearest  possible  case 
of  murder,  and  who,  on  being  taken  to  account  for  his  con- 
duct, defended  himself  with  *'  And  do  you  think  I  was  to  be 
such  a  fool  as  to  hang  a  man,  when  I  have  an  estate  of  a 
hundred  a  year  upon  his  life  ?" 

^Nothing  can  be  more  plain  than  that  if  you  insist  upon 
unanimity,  you  render  it  a  much  more  easy  matter  to  tamper 
with  a  jury,  than  if  the  verdict  were  decided  by  some  given 
majority  of  opinions,  .because  a  single  knave,  well  provided 
for  the  contest  (like  him  of  the  beans)  may  suffice  to  win  the 
cause ;  whereas  if  the  question  were  to  be  deteimined  by  a 
majority,  it  would  be  necessary  to  get  several  knaves  into  the 
box,  in  order  to  make  sure  of  the  desired  result.  But  it  is 
not  merely  the  success  of  actual  corruption  which  is  to  be 
dreaded  under  such  a  system  as  the  present.  Obstinacy, 
capricious  and  crotchety  obstinacy,  is  by  no  means  of  rare 
occurrence  in  a  jury-box.  Now  we  take  it  to  be  a  good  deal 
more  than  an  even  chance  that  the  conclusions  of  an  obstinate 
man  are  wrong ;  and  as,  unluckily,  his  powers  of  endurance 
are  great,  truth  and  justice  are  very  likely  to  be  beaten.  In- 
deed, if  the  juror  be  especially  pig-headed,  this  result  becomes 
a  matter  of  almost  absolute  certainty .' 

'  Swearing  and  supperless  the  hero  sale. — Dunciad. 
Perhaps  the  whole  line  might  have  been  adapted  to  the  condition  of  a  jury  under 
such  circumstances. 

s  On  the  recent  trial  of  a  great  will  cause  at  York,  in  which  the  present  Lord 
Chancellor  (then  Mr.  Brougham)  was  engaged,  one  of  the  jurymen  had  declared, 
btffore  he  went  into  court,  that  he  would  never  give  a  verdict  in  Mr.  Brougham's 
£|vour  as  long  as  he  lived.  His  bias  was  rendered  perfectly  raaniiiest  by  his  de- 
meanor throughout  the  trial.    A  verdict  was  found  against  Mr.  Brougham's  client, 
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Another  powerful  objection  to  the  present  mode  of  extort- 
ing unanimity  by  dint  of  incarceration  and  famine,  is  its  ob- 
vious tendency  to  bring  the  administration  of  justice  into 
contempt.  It  is  >  not  only  impossible  to  determine  from  a 
verdict  so  obtained,  what  the  real  opinions  of  the  jury  are> 
but  there  is  something  so  exquisitely  absurd  in  the  method 
which  the  law  adopts  for  getting  at  a  decision,  that  what 
ought  to  be  a  very  serious  proceeding  often  becomes  down- 
right farce.  The  business  of  an  English  court  (except,  per- 
haps, a  court  of  Quarter  Sessions)  is  conducted  with  a  seri- 
ousness and  decorum  which  are  well  calculated  to  impress  the 
litigant  parties  and  the  puUic  also  with  a  belief  that  justice 
is  likely  to  be  done  there ;  bat  the  process  for  the  manage- 
ment of  a  discordant  juiy  spoils  all.  If  the  jurors  were  made 
to  agree,  as  bears  are  made  to  dance,  by  placing  them  on  a 
floor  of  hot  iron  plates,  the  effect  could  liot  well  be  more  lu- 
dicrous, more  completely  subversive  of  all  respect  for  their 
decisions,  than  it  is  and  must  be  under  the  present  system. 
Look  at  the  following  picture  of  a  jury  in  deliberation ;  and 
then,  in  the  name  of  all  that  is  just  and  consistent,  let  us 
laugh  no  longer  at  Saxon  ordeal  or  Norman  battel : 

**  Icmnediately  after  the  jury  were  shut  up  ia  the  Bail  Court,  the 
tendency  of  the  alleged  libel  was  warmly  discussed.  The  special 
jurymen  used  great  abundance  of  language,  if  not  of  argument, 
for  the  purpose  of  convincing  Mr.  Sawyer  that  it  was  a  false,  ma- 
licious, and  injurious  publication.  That  gentleman  manfully  de- 
fended his  opinion  against  all  their  objections ;  alleging,  that  he 
thought  the  remarks  made  upon  Mr.  Bodkin's  conduct  to  be  such 
as  the  occasion  required,  and  sach  as  he  himself  should  have  written, 
had  he  possessed  the  necessary  talent.  Several  speeches  were  made 
upon  the  subject,  which^  produced  no  effect  except  it  were  that  of 
making  the  speakers  mofe  obstinately  attached  to  the  side  they  ad- 
vocated. A  Mr.  Cooke,  who  wacs  a  t^esman,  was  a  silent,  but  not 
an  ineffectual  assistant  to  Mr.  Sawyer,  in  the  vast  fire  of  words 
which  his  brother  jurymen  opened  upon  him.  He  agreed  with  Mr. 
Sawyer,  that  the  paragraph?  complained  of,  formed  no  Hbel ;  and 

and  there  can  be  no  doubt  that  others  of  the  jury  conscientiously  agreed  in  that 
▼erdict.  But  those  who  saw  this  individual  juror, —  who,  as  Mr.  Brougham  truly 
said,  in  movii^g  /or  a  Mw  trial,  was  an  absolute  personification  of  dullness  and  ob- 
sC&Mtcy  —  miisi  have  been  cdnvinced  that,  had  he  stood  alone,  the  result  would  hav« 
been  the  ssme^  for  he  would  have  iaiallibly  starved  out  every  one  of  bis  feUows. 

E   2 
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declared  that  he  could  not  consent  to  gire  a  verdict  which  should 
declare  them  to  be  such.  The  libel  was  in  consequence  read  over 
paragraph  by  paragraph,  several  gentlemen  commenting  upon  it 
as  they  went  along.  Still  the  two  jurymen  remained  unconvinced. 
Under  these  circumstances  the  jury  came  into  court  about  seven 
o'clock,  and  the  conversation  then  took  place  between  Mr.  Justice 
Littledale  and  Mr.  Sawyer,  which  was  reported  in  our  paper  of  Sa- 
turday. The  result  of  it  was,  that  Mr.  Sawyer  and  Mr.  Cooke,  in 
consequence  of  the  doctrine  laid  down  by  Mr.  Justice  Littledale  re- 
specting constructive  malice,  gave  up  their  intention  of  finding  a 
verdict  for  the  defendant,  and  agreed  to  join  their  brethren  in  a  ver- 
dict for  the  plaintiff.  They  then  left  the  box  to  consider  of  the 
damages  which  they  should  give  the  plaintiff  for  his  loss  of  character. 
A  question  then  arose  as  to  damages.  The  two  jurors  Who  had 
reluctantly  consented  to. find  a  verdict  for  the  plaintiff,  said  that 
nothing  should  induce  them  to  give  more  than  nominal  damages  ; 
and  not  knowing  that  in  an  action  for  a  libel,  a  farthing's  damages 
will  carry  costs,  if  the  judge  does  not  certify,  declared  their  intention 
of  submitting  to  starvation  before  they  gave  Mr.  Bodkin  more, than 
his  costs  of  suit.  .  This  declaration  was  not  likely  to  excite  much 
satisfaction  in  the  minds  of  any  of  the  jurors,  and  some  of  the  sp^-  , 
cial  jurors,  we  are  informed,  evinced  great  displeasure  at  it.  Their 
usual  hour  of  dinner  had  arrived,  and  the  sherry  and  sandwiches 
which  Mr.  Justice  Littledale  had  permitted  to  be  sent  in  to  Mr. 
Robertson  and  Mr.  Horton,  on  account  of  their  advanced  age,  tend- 
ing only  to  excite  the  appetite  of  their  brother  jurors,  Mr.  Godsall, 
who,  we  understand',  was  engaged  to  dine  with  his  father-in-law, 
the  Lord  Chief  Justice  of  tlie  Common  Pleas,  seemed  particularly  to 
regret  the  loss  of  his  dinner.  About  half-past  eight  o'clock  several 
jurymen  wrote  to  their  families  stating  that  they  must  not  expect 
them  that  night ;  and  their  notes  were  dispatched  by  the  officer  of 
the  court.  As  it  had  now  become  evident  to  both  parties  that  they 
could  not  convince  the  other,  the  matter  ceased  to  be  one  of  argu- 
ment y  and  became  one  of  starvation.  At  this  stage  of  the  proceed- 
ing, the  jurors  formed  themselves  into  detached  groups,  and  amused  • 
themselves  as  they  cotild  in  their  dark,  hungry,  and  desolate  situa*^ 
tion.  It  was  a.Vauxhalltiight ;  and  one  of  the  jury  attempted  to 
console  his  fellows  by  reminding  them  that,  at  twelve  o'clock  at 
night,  they  would  have  the  fire-works  at  Vauxhall  to  enlighten  their 
darkness.  Twelve  o'clock  came,  but  the  fireworks,  though  they 
were  heard,  were  not  seen,  for  the  towers  of  the  Abbey  intervened, 
and  interrupted  the  line  of  vision.  Mr.  Godsall,  at  this  hour  of  the 
night,  was  rather  obstreperous.     He  stamped  about  the  room  in  a 
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great  paission,  and  committed  other  extravagancies.  Mr.  Sawyer, 
having  heard  all  that  could  be  said' against  him,  and  having  said  all 
that  he  could  say  in  his  own  behalf,  now  prepared  himself  for  sleep, 
by  taking  ofFhis  coat,  rolling  it  up,  and  placing  it  as  a  pillow  upon 
some  chairs,  which  he  had  put  together  to  serve  him  as  a  bed.  His 
brother  jurors  expressed  dissatisfaction  at  this  proceeding,  and  urged 
many  objections  to  his  novel  mode  of  discharging  the  duties  of  a 
juryman. '  After  giving  them  such  answer  as  he  thought  proper, 
and  recommending  his  seconder,  Mr.  Cooke,  to  follow  his  example, 
on  the  ground  that  sleep  was  the  best  antidote  against  the  evils  of 
fasting,  he  proceeded  to  carry  his  own  advice  into  execution  as  ra- 
pidly and  comfortably  as  he  could  under  existing  circumstances. 
This  was  the  gentleman  who  was  described  in  our  paper  of  Saturday 
as  seen  lying  upon  some  chairs  at  one  of  the  periods  when  the  room 
was  opened  by  the  officer  to  attend  to  the  complaints  of  the  jury. 
Day-light  at  last  dawned  upon  these  unhappy  jurors,  but  brought 
with  it  little  relief  "to  their  misery.  At  half-past  five,  Mr.  Sawyer, 
who  was  the  only  person  that  had  been  able  to  sleep  soundly, 
awokcj^and  told  his  brothers  in  thraldom' that  he  was  as  much  re- 
freshed by  his  sleep  as  if  he  had  takea  a  meal.  This  was  not  a 
very  delightful  annunciation  to  those  gentlemen  who  were  sufTering 
under  the  want  of  sleep  and  the  want  of  sustenance.  To  Mr.  God- 
sail  it  proved  particularly  exasperating ;  he  exhibited  symptoms  of 
temporary  insanity  ;  he  jumped  upon  a  bench,  and  threatened  de- 
struction to  Mr.  Sawyer,  for  detaining  him  from  his  family,  by  his  ob- 
stinate opposition.  He  then  seized  his  cane,  which  was  of  consi- 
derable thickness,  and  struck  it  so  forcibly  upon  the  judge's  seat 
as  t^  make  several  indentations,  and  did  not  cease  from  this  violence 
till  he  had  broken  it  completely  into  shivers.  He  then  began  to 
rail  with  great  vehemence  against  Mr.  Sawyer,  who  had  the  good 
sense  not  to  make  any  answer  to  his  ravings.  This  appeared  to 
ofiend  him  still  more :  he  qried  out,  '  I  shall  go  mad,  I  shall  go 
mad,  he  —  he'  (pointing  to  Mr.  Sawyer,)  *  is  cutting  my  throat  with 
a  feather.*  He  then  made  a  spring  at  that  gentleman,  and  would 
certainly  have  done  him  some  injury,  had  he  not  been  prevented  by 
the  strong  arms  of  those  that  surrounded  him.  It  has  been  stated, 
that  he  then  endeavoured  to  tear  up  a  bench  as  a  weapon,  and  that 
he  broke  a  window  in  endeavouring  to  escape ;  but  we  have  reason 
to  believe  that  there  is  no  truth  in  either  of  these  statements.  He 
sunk,  at  last,  into  a  silent  melancholy,  and  was  for  some  time  quiet 
from  complete  exhaustion. 

"  Very  early  in  the  mornings  the  question  had  been  narrowed  to 
this  point  —  whether  the  verdict  should  be  a  farthing  or  forty  shil- 
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lings.  Mr.  Sawyer  was  obliged  to  consort  with  his  silent  but  efr 
fective  seconder,  Mr.  Cooke.  Whenever  he  approached  any  of  the 
groups  into  which  the  other  jurors  had  formed  themselves,  they  fled 
from  him  as  from  a  pestilence.  The  consequence  was,  that  he  was 
flung  upon  his  own  resources  for  am,usement,  and  at  seven  o'clock 
was  seen  seated  at  the  window,  gazing  very  placidly  on  the  passen- 
gers in  the  street.  Poor  Mr.  Godsall  could  not,  however,  conduct 
himself  thus  quietly :  he  attempted  to  force  himself  out  of  court, 
but  was  unsuccessful,  in  spite  of  all  his  protestations  that  parties 
within  were  driving  him  to  madness."^ 

There  is  no  verdict  for  which  a  jury  ever  deserved  better  of 
their  country,  than  that  by  which  the  Seven  Bishops  were 
acquitted  of  the  charge  of  seditious  libel ;  but  that  verdict 
appears  to  have  been  greatly  endangered  by  the  obstinacy  of 
one  Arnold,  the  king's  brewer,  whom  the  counsel  for  the  de- 
fendants had  omitted  to  challenge.  Under  a  different  system, 
the  bishops  would  have  been  at  once  acquitted,  and  our  re- 
collections of  that  great  constitutional  triumph  would  cer- 
tainly not  have  been  checquered  with  any  ideas  bordering 
upon  the  ludicrous.  As  it  is,  however,  who  can  read  without 
a  smile  the  following  report  "  From  John  Ince  to  the  Archbi- 
shop of  Canterbury  ?" 

"  May  it  plUase  Your  Grace, 

***  We  have  watched  the  jury  carefully  all  night,  attending  with- 
out the  door,  on  the  stairhead.  They  have,^  by  order,  been  kept 
all  night  without  fire  and  candle,  save  only  some  basins  of  water 
and  towels  this  morning  about  four.  The  officers,  and  our  own 
servants  and  others  hired  by  us  to  watch  the  officers,  have,  and 
shall  constantly  attend,  but  must  be  supplied  with  fresh  men  to  re- 
lieve our  guard  if  need  be. 

*^  I  am  informed,  by  my  servant  ftnd  Mr.  Grange's,  4iat  about 
midnight  they  were  very  loud  one  with  another,  and  that  the  like 
happened  about  three  in  the  morning,  which  makes  me  conclude 
that  they  are  not  yet  agreed.  They  beg  for  a  candle  to  light  iheir 
pipes,  but  are  denied." 

It  may  be  said,  however,  that  these  protracted  contests 
among  jurors  are  seldom  witnessed,  and  that  a  few  hours 
generally  suffice  to  render  them  unanimous.  Be  it  so. 
But  then  it  is  to  be  remembered  that  each  man  knows  what 
must  be  the  consequences  of  a  continued  disagreement,  and  the 

I  Westminster  Hall,  vol.  1 .  The  account  is  copied  from  the  Times  newspaper  of  the  day . 
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mere  apprehension  of  such  consequences  must  often  be  quite 
sufficient  to  make  jury  men  give  up  their  conscientious  opinions, 
and  yield  at  the  end  of  a  few  hours  instead  of  holding  out  for 
as  many  days.  The  delicate,  the  nervous, — the  man  accus-* 
tomed  to  his  regular  meals,  the  man  who  never  sleeps  out  of 
his  own  bed,  the  man  who  lives  by  his  warm  fireside  (except 
when,  for  his  sins,  he  is  summoned  upon  a  jury), — persons  of 
this  description  (and  of  stuff  like  this  very  many  English 
jurors  are  made)  tremble  and  surrender  at  the  bare  prospect  of 
imprisonment,  cold,  and  hunger.  We  have  been  told,  that 
when  Mr.  St.  John  Long's  jury  were  deliberating  late  on 
Saturday  night,  and  still  far  from  unanimity,  it  was  suggested 
by  some  one  that  in  case  of  a  continued  disagreement,  they 
would  be  locked  up  till  a  reasonable  time  on  Monday  morning. 
The  hint  was  enough ;  all  doubts  vanished ;  and  the  prisoner 
(like  certain  patients)  was  soon  put  out  of  his  pain.^ '  We  have 
known  the  same  mode  of  treatment  applied  with  great  suc- 
cess to  squeamish  consciences  upon  other  occasions.  At  the 
last  March  assizes,  a  jury  were  shut  up  in  the  evening  to  de- 
liberate upon  their  verdict.  About  three  in  the  morning, 
they  announced  that  they  had  agreed.  The  judge  having 
left  the  court,  they  were  marshalled  in  procession,  headed  by 
the  associate  aud  the  judge's  coachman  with  a  lanthorn, 
towards  the  lodgings  of  Mr.  Justice .  When  the  caval- 
cade had  advanced  about  half  way,  an  alarm  was  given  that 
one  of  the  juvymen  was  missing ;  in  fact,  the  defendant  had 
been  lying  in  wait  at  a  comer,  and  had  detached  him  from  the 
main  body.  Upon  this,  the  associate  and  coachman  set  off 
after  the  lost  sheep,  and  at  length  succeeded  in  finding  him  ; 
but,  on  returning  to  the  place  where  they  had  kft  the  eleven, 
it  was  found  that,  exhausted  with  their  night's  vigils,  they 
had  slipped  into  their  tavern,  and  were  getting  to  bed  as  fast 
as  they  could.  Of  course,  they  were  summoned  forth  ;  and 
the  whole  twelve  were  at  length  safely  convoyed  to  the  judge's 
lodgings.  When  they  appeared  before  his  lordship,  it  was 
found,  that  the  juror  who  had  been  waylaid  had  changed  his 
mind  and  no  longer  agreed  with  his  brethren.  .  Upon  this 
they  were  ordered  into  an  adj(Hning  apartment^  where  they 

'  This  is  a  mistake.    The  jury  were  not  informed  of  the  fate  that  was  meditated 
for  them. — Edit. 
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continued  for  half  an  hoijir,  and  would  have  continued  longer, 
but  for  a  threat  from  the  associate  that  if  they  did  not  forth- 
with agree,  they  should  be  carried  back  to  the  place  from 
whence  they  came,  that  is,  to  their  cold  and  dismal  room  at 
the  court-house.  Such  a  threat,  in  the  month  of  March,  pro- 
duced its  effect  ;  the  scruples  of  the  single  juror  vanished; 
the  verdict  was  happily  recorded,  and  judge,  associate,  coach- 
man, and  jurors,  at  length  consigned  to  their  repose.^ 

We  are  compelled  to  believe,  from  some  remarks  which 
have  lately  been  published  upon  the  suggestions  of  the  com- 
mon law  commissioners,  that  there  really  are  to  be  found 
persons  who  are  of  opinion  that  twelve  consciences  may  be; 
bona  fide  reconciled  by  a  process  like  that  of  the  English  law. 
Their  notion  seems  to  be  that  of  the  old  persecuting  divines. 
Popish  and  Protestant,  that  the  understanding  and  conscience 
are  completely  under  the  dominion  of  the  will,  and  that  a  man 
may,  if  he  pleases,  believe  any  thing.  We  cannot  help  con- 
doling with  such  reasoners  upon  the  unmerited  discredit  which, 
in  these  degenerate  times,  has  fallen  upon  the  good  old  argu- 
mentum  baculinurn  and  the  kindred  persuasives  of  rack,  gibbet, 
stake,  and  dungeon.  We  protest  that  we  cannot  see  the  dif- 
ference, in  point  of  principle,  between  the  starving  and  mace- 
rating logic  applied  to  the  consciences  of  British  jurymen, 
and  the  ratiocination  by  which  a  Protestant  or  a  Jew  was 
formerly  made  to  see  the  error  of  his  ways  in  the  cells  of  the 
Spanish  Inquisition.  The  results  of  the  two  processes  are, 
we  doubt  hot,  equally  spontaneous  and  equally  trust-worthy ; 
but  the  Spanish  logic  has  an  obvious  advantage  over  the  Eng- 
lish in  being  a  good  deal  more  summary  and  cogent.  In- 
deed, if  our  jurymen  were  severally  picquetted  till  they  were 
unanimous,  or  subjected  to  the  peine  forte  et  dure,  or  made  to 
deliberate  in  the  torture-boots  of  poor  Ephraim  Macbriar, 
there  would  evidently  be  a  great  saving  of  the  public  time. 

Nothing  can  be  more  manifest  than  the  simplicity  and  har- 
mony which  would  be  introduced  into  human  affairs,  if  we 
could  all  be  made  to  agree  by  methods  like  those  adopted  with 

I  At  the  last  Lancaster  assizes  three  men  were  indicted  capitally  under  the  Cutting 
and  Maiming  Act.  The  evidence  against  them  was  clear,  but  tfaey  were  saved  by 
the  scruples  of  a  single  jui-yman,  who  declared  that  never  having  been  able  to  ascer- 
tain from  the  Scriptures  that  Cain  was  executed  for  the  murder  of  Abel,  he  had  re- 
solved on  never  concurring  in  a  veixlict  which  might  lead  to  a  judgment  of  death.  A 
formal  appeal  was  made  by  the  foreman  to  the  Court;  but  in  vain. — Edit* 


-Unanimity  qf  Juriei.  57 

respect  tp  our  jaries*  Indeed,  one  obvious  consequence 
would  be,  that  a  jury  itself  would  become  wholly  unnecessary ; 
since  it.  would  only  be  requisite,  after  plaintiff  and  defendant 
had  pleaded  to  issue»  that  you  should  lock  them  up  together 
and  starve  them  till  they  had  agreed  upon  every  point  in  dis- 
pute. Such  a  species  of  imparlance,  or  Ucentia  concordandi, 
would  evidently  produce  the  happiest  effects.  Consider  too, 
how  great  the  advantage  of  applying  this  principle  to  the  de- 
liberations bf  the  learned  judges  upon  questions  of  law.  It 
is  clearly  most  important  that  we  should  have  no  divisions  of 
opinion  upon  the  bench,  no  sembles,  no  tamen  quares.  Why 
should  not  each  curia  advisarivult  be  the  siscnal  for  locking: 
up  their  lordships  in  the  Bail  Court,  or  in  some  other  *'  private 
and  convenient  place,"  there  to  be  kept  without  meat,  drink, 
fire,  or  candle,  till  they  declared  themselves  free  from  doubt 
and  unanimous  ?  Why,  moreover,  (for  really  the  imagination 
kindles  at  the  prospect  of  the  benefits  which  are  in  store  for 
us),  should  not  the  same  mode  of  procuring  unanimity  be  en- 
grafted forthwith  upon  the  proceedings  of  all  deliberative 
bodies,  especially  those  which  decide  upon  the  affairs  of  the 
nation,  and  why  should  we  longer  endure  the  curse  of  discor- 
dant politics  ?  All  reasonable  men  are  looking  out  for  some 
peaceable  mode  of  settling  the  Reform  Question  :  Behold  it 
here.  Let  us,  without  more  ado,  shut  up  Sir  Robert  Peel 
with  Lord  John  Russell,  Sir  Charles  Wetherell  with  Mr. 
O'Connell,  Mr.  John  Wilso.n  Croker  with  Mr.  Joseph  Hume, 
in  short,  all  who  hate  the  bill  with  all  who  love  it :  let  the  Ser- 
jeant-at-Arms be  instructed  to  keep  the  door3  locked,  and  to 
cut  off  all  communication  with  Bellamy's,  till  they  have 
agreed  upon  their  verdict;  and  then  let  the  nation  mark,  ad- 
mire, and  profit  by  the  result  of  deliberations  so  conducted. 

Are  we  to  be  told  that  opinions  may  be  rendered  unanimous 
upon  questions  of  fact,  though  it  may  be  impossible  to  recon- 
cile them  upon  speculative  questions  ?  First,  we  take  leave  to 
deny  that  any  speculative  point  whatever  can  be  involved  in 
greater  doubt  than  belongs  to  many  a  question  of  pure  fact, 
which  is  every  day  presented  to  our  observation.  Secondly, 
we  remark  that  among  all  the  tribunals  which  in  this  country 
adjudicate  upon  facts,  a  petty  jury  is  the  only  one  in  which 
this  monstrous  principle  of  unanimity  is  insisted  upon.  Grand 
Juries,  composed  of  any  number  from  twelve  to  twenty-three. 
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find  or  reject  bills  by  the  ¥ote  of  a  majority ;  the  only  restrict 
tion  being  that  no  bill  can  be  found  without  the  concurrence 
of  twelve  at  least.  The  justices  at  sessioDS  are  constantly  re- 
quired to  form  their  opinioos  upon  questions  of  fact,  and  every 
thing  is  decided  by  the  vote  of  a  majority.  When  the  Lords 
sit  in  judgment  up<H;i  the  trial  of  a  peer  (even  in  capital 
cases),  or  upon  an  impeachment,  the  vote  ai  a  majority  is  the 
vote  of  the  House.  The  same  principle,  indeed,  regulates  the 
decisions  of  both  Houses  upon  all  questions  of  fact,  such  as 
those  which  constantly  arise  upon  every  complaint  of  a  breach 
of  privilege,  upon  election-petitions,  upon  claims  to  peerages, 
and  upon  the  preamble  of  every  bill.  In  short,  the  rule  which 
demands  the  unanimity  of  juries  is  not  more  completely  op- 
posed to  every  principle  of  justice  and  common  sense,  than  it 
is  to  the  whole  analogy  of  our  own  legal  and  political  institu- 
tions. 

To  say  that  the  decisions  of  juries  are  important^  and  that 
it  is  therefore  highly  desirable  to  render  them  unanimous,  if 
possibk,  is  a  proposition  which  we  have  already  admitted  with- 
out the  slightest  reserve.  The  evil  is,  that  this  is  sometimes 
impossibk;  at  least  where  jurors  are  allowed  the  free  use  of 
their  own  understandings.  But  important  as  the  decisions  of 
twelve  jurymen  are — do  we  not  take  an  exaggerated  view  of 
their  importance,  when  we  refuse  to  accept  a  verdict  upon  which 
we  cannot  have  the  concurrence  of  all  ?  Look  at  the  manner 
in  which  the  courts  pronounce  their  adjudications  upon  the 
most  solemn  questions  of  law,  and  that  in  which  the  business 
of  legislation  itself  is  directed.  In  both  cases,  every  thing  is 
determined  by  a  majority  of  voices.  And  yet  the  unconnected 
and  unrecorded  verdicts  of  a  jury  can  hardly  require  a  greater 
assurance  of  their  correctness,  than  those  decisions  of  the 
judges,  every  one  of  which  establishes  a  rule  and  a  precedent, 
or  that  legislation  which  is  to  bind  a  whole  people. 

Some  of  the  consequences  arising  from  the  course  pursued 
with  respect  to  jurors  are,  as  we  have  already  s^en,  abundant- 
ly ludicrous,  and  eminently  calculated  to  being  the  institution 
itself  into  unmerited  contempt.  There  are  others,  which  can-* 
not  be  viewed  without  feelings  of  a  very  serious  nature,  or  spo- 
ken of  but  in  terms  of  indignation  and  abhorrence.  Can  any 
moralist  pretend  to  reconcile  the  oath  which  a  juryman  is  made 
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to  take  OKI  entering  the  boxj^  with  the  compulsion  used  to  fo? ce 
his  opinion  into  a  concnirence  with  those  of  eleven  other  per-- 
^ns  ?  Whs^t  right  has  a  legislature  either  to  originate  or  to 
continue  a  law,  which  drives  men  into  downright  perjury, — , 
a  peijury,  the  guilt  of  which^  if  it  does  not  lie  at  the  door  of 
the  jurors  themselves,  most  assuredly  belongs  to  the  system 
under  which  they  act  ?  Why  should  a  moral  or  religious  jury* 
man  be  reduced  by  the  law  of  the  land  to  a  predicament  where 
his  alternative  may  be  either  to  endure  the  horrors  of  cold  and 
famine  till  nature  fairly  gives  way,  or  to  do  that  which  will 
degrade"^^  him  in  his  own  eyes  as  long  as  he  lives  ?  Surely  that 
system  is  indefensible  which  thus  as  it  were  lays  traps  and 
digs  pit*falls  for  men's  consciences.  Well  might  the  unsophis- 
ticated Canadians  say,  when  it  was  proposed  to  introduce 
trial  by  jury  into  their  province,  and  their  attention  was  di-' 
rected  to  the  rule  which  we  are  now  discussing,  that  ^'  it 
seemed  to  them  a  strange  thing  and  a  hard  one,  to  force  twelve 
persons  who  really  think  differently  on  a  doubtful  matter  that 
is  referred  to  their  determination,  to  say  upon  their  oaths  that 
they  are  all  of  the  same  opinion^  and  to  continue  to  be  shut  up 
together  without  food  or  light  till  they  do  say  so.  This  (they 
said)  was  putting  the  decision  of  causes  into  the  power  <^ 
those  jurymen  who  had  the  strongest  conEftitutions  and  could 
go  longest  without  food^  and  it  was  also  forcing  some  of  theok 
to  break  their  oath,  and  coofimit  a  kind  of  necessary  perjury, 
by  acceding  to  the  opinion  of  their  brother  jurymen,  when  they 
really  entertained  a  different  opinion/*^ 

1  Mr.  Baroa  Maseic^'  "  Addi^nal  Fapess  cottcerning  tho  Provinee  of  Qiwbec'f 
quoted  in  a  note  on  Howell's  State  Trials,  vol.  xiv.  p.  618.  This  note*  by  the  bye, 
is  appended  to  the  description  of  a  curious  scene  which  occurred  on  the  very  re- 
markable trial  of  Sarah  Baynton  and  others.  When  the  jury  returned  into  court, 
a  dialogue  took  place,  which  begins  thus :  — "  Johmon,  If  it  shall  please  you,  my- 
lord,  I  am  not  satisfied.  My  conscience  will  not  let  me.  comply  with  the  re^t  that 
Swendsen  is  guilty.  Lord  C.  J,  Holt,  What  kind  of  a  conscience  have  you  ?  Do 
you  not  believe  what  the  witnesses  hate  said  1"  —  both  very  reasonable  questions,' 
as  any  one  must  admit  Who  reads  the  trial.  Then  follows  a  long  conversation' 
among  the  judges,  the  jury,  and  some  of  the  witnesses,  towards  the  end  of  which  the 
foreman  exclaiins  in  despair,  "  We  must  go,  my  lord,  and.  have  been  fasting  all 
day.  He  is  prepared  for  fasting,  if  it  be  for  a  day,  or  two  or  three."  However, 
Mr.  Justice  Powell  takes  heart,  and  makes  another  attack  upon  Johnson,  who  it  at. 
last  driven  to  —  *'  I  can  say  no  more,  I  must  agiee  with  the  rest ;"  and  thereupon 
a  verdict  of  guilty  is  immediately  taken.    The  whole  scene  is  deserving  of  the  rea^der's 
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One  answer  to  all  this  is^  that  notwithstanding  the  absur- 
dities and  mischiefs  which  belong  to  the  present  rule  of  law^ 
when  considered  as  a  mere  matter  of  theory,  it  really  works  well 
in  practice.  This  is  the  old  fallacy,  which  always  has  been 
and  always  will  be  employed  by  those  who  wish,  from  motives 
of  any  description,  to  perpetuate  existing  abuses.  There  is  no 
fallacy  which  has  ever  been  more  injurious  to  the  interests  of 
mankind,  and  none  which  is,  more  palpably  delusive.  For 
how  can  that  which  is  demonstrably  irrational  and  immoral  in 
principle^  ever  produce,  upon  the  whole  and  in  the  long  run^ 
the  results  which  properly  belong  to  reason  and  justice  ?  It 
would  be  quite  as  wise  to  say,  that  though  vice  and  folly  are 
calculated  in  theory  to  render  men  wretched,  they  may  never- 
theless augment  the  sum  of  human  happiness  in  practice ; 
but  though  unclouded  reason  is  desirable  |?erse,  insanity  might 
be  found  to  ''work  well"  upon  the  whole;  that  theoretical, 
honesty  is  the  best  policy,  and  practical  roguery  the  best  also ; 
in  short,  that  we  shall  act  reasonably  if  we  seek  for  grapes  on 
the  thorn  and  figs  on  the  bramble.  These  considerations 
would  of  themselves,  a  priori,  and  independently  of  any  evi- 
dence of  the  mischiefs  which  actually  do  result  from  the  rule 
we  are  now  investigating,  satisfy  us  that  such  a  rule  ought 
forthwith  to  be  abandoned.  At  all  events  we  are  entitled  to 
say,  that  they  are  quite  sufficient  to  throw  the  .burthen  of  proof 
upon  those  who  assert  that  it  is  advantageous  to  the  public ; 
and  we  think  wei  are  entitled  also  to  say  that  they  will  render  , 
no  small  quantity  of  proof  necessary  on  the  part  of  those  who 
maintain  the  affirmative  of  that  proposition.  It  will  clearly 
not  be  sufficient  to  pqint  out  a  few  individual  instances  in  which 
the  results  have  been  beneficial;  for  by  such  a  mode  of  arguing 
and  shutting  the  eyes  to  general  consequences,  there  is  scarcely 
any  crime,  not  even  murder  itself,  which  may  not  admit  of  a 
defence  on  the  ground  of  expediency,^  and  we  may  be  requir- 
ed ,to  yield  implicit  faith  to  the  reasoning  of  a  madman  be- 
cause his  freaks  are  every  now  and  then  any  thing  but  irra- 
tional. 

We  are  also  told  by  those  who  uphold  the  present  system, 

attention  ;  it  shows  v^ry  strikingly  how  a  single  wrong-headed  or  corrupt  juryman 
may  embarrass  the  administration  of  justice,  even  in  the  plainest  and  clearest  cases. 
>  Paley's  Moral  and  Political  Philosophy,  b.  2«  <:.  6. 
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that  if  it  were  really  productive  of  the  mischiefs  which  we 
ascribe  to  it  as  its  inevitable  consequences,  they  would  be 
much  more  frequently  brought  under  the  notice  of  the  pub* 
lie ;  and  that  as  the  public  at  large  see  or  hear  little  of  them, 
they  must  be  supposed  not  to  exist.  Can  it  be,  we  are  asked, 
that  .jurymen  really  make  those  disgraceful  compromises  of 
which  you  speak  ;  that  they  are  in  fact  starved  or  frightened 

# 

out  of  their  conscientious  opinions ;  that  they  sometimes  toss 
up  or  draw  lots  for  verdicts,  reducing  the  question  to  one  of 
pure  chance  ;  —  can  these  things  be,  and  yet  not  be  univer- 
sally known  ?     At  all  events,  would  not  the  losing  party  be 
sure  to  apply  to  the  court  above  for  a  new  trial,  and  would 
not  exposure  thus  be  rendered  quite  certain  ?     Our  reply  is 
this:  Pirst,  these  things  are  known,  by  all  who  are  in  the 
habit  of  attending  courts  of  justice,  to  be  of  frequent  occur- 
rence ;  and,  where  not  actually  known,  they  are  very  strongly 
and  reasonably  suspected.     Secondly,  it  is  to  be  remembered, 
that  any  thing  which  passes  in  a  jury-room  can  be  disclosed 
by  none  but  the  jurors  themselves;  and  tljat  they  wiir not  in 
general  be  very  ready  to  publish  to  the  world  transactions  of 
which  some,  and  perhaps  all,  have  reason  to  be  ashamed. 
Thirdly,  as  to  the  application  for  a  new  trial  in  cases  of  mis- 
conduct on  the  part  of  a  jury,  the  courts  have  laid  down  a 
rule,  the  practical  effect  of  which,  is  to  render  such  an  ap- 
plication in  almost  every  case  utterly  hopeless.     It  has  been 
solemnly  decided,^  after  a  review  of  all  the  cases,  and  after  a 
conference  among  the  judges  of  the  different  courts,  that  the 
affidavit  of  a  juryman,  disclosing  any  misconduct  on  the  part 
of  the  juiy  in  the  mode  of  determining  their  verdict,  is  inad- 
missible.    The  affidavit  tendered  in  that  case  was  made  by  a 
person  of  the  name  of  Bridge,  the  foreman,  and  stated,  "  that 
the  jury  pot  being  agreed,  left  the  court,  and  were  piit  into  a 
room  by  themselves  ;  that  four  were  disposed  to  find  a  ver- 
dict for  the  defendant,  and  eight  for  the  plaintiffs ;  that  one 
of  those  disposed  to  find  for  the  plaintiffs,  swore  he  would 
stay  there  till  Saturday  evening  before  he  would  find  a  ver- 
dict for  the  defendant ;  that  after  some  hours  had  elapsed  in 
fruitless  endeavours  by  Bridge  to  alter  the  opinions  of  those 

*  Owen  and  another  v.  Warburton,  1  New  Reports,  p.  326, 
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who  inelmed  to  a  verdict  for  the  plaifttlffs,  it  was  proposed  by 
several  of  the  juty  to  draw  lots,  to  which  he  (Bridge)  was  iti- 
duced  to  assent ;  that  accordingly  two  pencils  were  produced 
of  diflPerent  lengths,  and  it  was  agreed  that  the  longest  pencil 
should  be  for  tfie  plaintiffs,  and  the  shortest  for  the  defen- 
dant ;  that  Bridge  held  the  pencils,  and  another  juryman 
drew,  and  that  the  longest  pencil  beifag  drawn,  the  jury  went 
to .  the  chief  justice's  lodgings,  and  those  of  the  jury  who 
were  for  the  plaintiffs  gave  in  the  verdict  for  them."  Here 
we  have  a  pretty  sample  of  the  unanimity  in  which  the  law 
rejoices,  and  of  the  modes  by  which  it  is  occasionally  pro- 
duced. Sir  James  Mansfield,  in  delivering  the  judgment  of 
the  court,  says  (as  he  very  well  might),  *'  It  is  singular,  in- 
deed, that  almost  the  only  evidence  of  which  the  case  admits 
should  be  shut  out."  And  in  an  earlier  case,*  where  the  jury 
bad  settled  the  verdict  by  tossing  up  for  it.  Lord  Mansfield 
lays  down  the  same  rule  as  the  court  of  Common  Pleas  in 
Owen  V.  Warburton,  saying,  "  The  court  cannot  receive  such 
an  affidavit  from  any  of  the  jurymen  themselves,  in  all  of 
whom  such^  conduct  is  a  very  high  misdemeanour ;  but  in 
every  such  case  the  court  must  derive  their  knowledge  frdm  some 
ether  source,  such  as  from  some  person  having  seen  the  transac- 
tion throtigh  a  window,  or  by  some  such  other  mjcans^^  which  is 
Uie  very  same  thing  as  saying,  that  in  nine  hundred  aiid 
ninety-^nine  cases  out  of  a  thousand,  the  court  can  derive  no 
knowledge  at  all.  The  reason  given  for  the  decision  in  Owen 
V.  Warburton  deserves  serious  attention.  "  Considering  the 
arts  which  might  be  used  if  a  contrary  rule  were  to  prevail, 
we  think  it  necessary  to  exclude  such  evidence.  If  it  were 
understood  to  be  the  law,  that  a  juryman  might  set  aside  a 
verdict  by  such  evidence,  it  might  sometimes  happen  that  a 
juryman,  being  a  friend  to  one  of  the  parties,  and  pot  being 
able  to  bring  over  his  companions  to  his  opinion,  might  pro- 
pose a  decision  by  lot,  with  a  view  afterwards  ^s6t  aside  the 
verdict  by  his  own  affidavit,  if  the  decision  shoiiM  '^-i  against 
him."  The  trick  pointed  out  by  the  Chief  Justice  T.  -^r- 
tainly  one  which  might  be  practised  if  the  affidavits  of  jury- 
men were  admitted.  It  is  equally  clear,  however,  that  if  such 
affidavits  are  excluded,  tliey  may  play  with  impunity  almost 

»  Vaise  v.  Delaval,  1  Term  ReportSi  p.  11. 
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any  other  kind  of  trick  they  please.  And  it  is  clearest  of  alU 
that  both  consequences  arii^  from  that  rule  of  law  which 
tempts  or  drives  jurors  into  tricks  by  absurdly  requiring  their 
unanimity. 

But  then  the  present  system  is  so  ancient !     Can  we  have 
the  heart  to  touch  so  venerable  a  monument  of  antiquity? 
We  reply  at  once,  that  we  should  be  ashamed  of  ourselves  if 
any  sentimental  regard  for  the  mere  antiquity  of  an  institu- 
tion could  prevent  us  from  denouncing  it^  when  convinced 
that  it  is  irrational^  immoral,  and  pernicious.     Change  for  the 
mere  sake  of  change^ —change,  where  the  defects  of  an  old, 
or  the  merits  of  a  new  system  are  not  perfectly  obvious  — 
We  heartily  deprecate ;  and  such  changes^  whether  in  law  or 
in  politics,  we  will  do  our  best  to  discountenance.     But,  on 
the  other  hand,  it  is  surely  worse  than  childish  to  claim  an 
immortality  for  every  abuse  or  nuisance  which  happens  to  be 
an  old  one.     If  such  considerations  had  prevailed  with  the 
truly  learned,  able,  and  judicious  men  who  constitule  the 
common  law  commission,  their  reports  would  have  been  three 
volumes  of  idle  panegyric  upon  our  juridical  institutions,  in* 
stead  of  being  replete,  as  they  are,  with  bold  and  fearless, 
but  at  the  same  time  well-considered,  rational,  and  practica* 
ble  suggestions  for  ^leir  improvement.    And  we  own,  that 
when  men  like  these  state,  as  the  result  of  their  delibera- 
tions upon  the  subject  which  we  are  here  discussing,  that 
^'  the  interests  of  justice  seem  manifestly  to  require  a  change 
of  law,"  it  will  require  something  more  than  the  mere  an- 
tiquity of  the  present  system  to  make  us  distrust  their  conclu- 
sion.    Should  the  legislature  adopt  the  same  view  of  the  sub- 
ject, we  venture  to  suggest  to  those  who  yearn  in  spirit  after 
every  time-honoured  institution,  that  there  is  consolation  in 
store  for  them  of  which  they  have  probably  never  dreamt. 
For  there  really  seems  reason  to  believe  that  'the  present 
rule  is  itself  an  usurper  upon  one  still  older,  by  which  the 
decisions  of  juries  were  not  required  to  be  unanimous ;  so 
that  after  all  we  may  be  returning  tp  the  original  principle, 
instead  of  departing  from  it.    **I  am  convinced,''  says  Mr. 
Baron  Maseres,  "  that  imanimity  could  never  have  been  re- 
quired in  the  original  institution  of  juries,  but  must  have 
grown  up  from  some  accidental  and  collateral  cause  in  the 
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practice  of  this  mode  of  trial ;  as,  for  example,  from  the  un- 
willingness of  judges  to  take  the  trouble  of  adding  a  number 
of  fresh  jurymen  to  the  first  twelve,  where  they  could  not 
agree  in  their  verdict,  and  causing  the  evidence  that  had 
before  been  given  in  the  cause  before  the  first  twelve  jurymen 
to  be  repeated  over  again  by  the  witnesses  to  the  additional 
jurymen,  till  a  verdict  was  obtained,  in  which  twelve,  at  least, 
out  of  the  whole  number  of  jurymen,  were  really  unanimous. 
For  this  was  the  way  of  proceeding  in  this  matter  in  the  days 
of  king  Henry  the  Third,  that  is,  ab9ut  the  year  1260,  as 
appears  by  the  following  passage  in  the  famous  lawyer,  Brac- 
ton,  where  he  treats  of  the  issue  of  non  disseisivit,  in  a  writ  of 
novel  disseisin,  which  appears  to  have  been  at  that  time  a  very 
common  action.  '  Contingit  etiam  multoties  quod  juratores 
in  veritate  dicenda  sunt  sibi  contrarii,  ita  quod  in  unam  non 
declinare  possunt  sententiam.  Quo  casu,  de  consilio  curiae, 
afFoftietur  assisa  [that  is,  the  assize  or  jury  shall  be  reinforced 
or  increased,]  ita  quod  apponantur  alii  juxta  numerum  ma- 
joris  partis  qusB  dissenserit,  vel  saltern  quatuor  vel  sex,  et 
adjungantur  aliis  ;  vel  etiam  per  se  ipsos,  sine  aliis,  de  veritate 
discutiant  et  judicent  et  per  se  respond eant ;  et  eorum  vere- 
dictum  allocabitur  et  tenebit,  cum  quibus  ipsi  convenerint.' 
See  Bracton  de  Legibus  et  Consuetudinibus  AnglisB,  lib.  iv. 
cap.  19.  de  assisa  novae  disseisinae,  folio  185.  page  2."^ 

It  forms  no  part  of  our  design  in  this  article  to  discuss,  at 
any  length  the  new  plan  suggested  by  the  Common  Law  Com- 
missioners, but  it  may  not  be  unfit,  by  way  of  conclusion,  to 
state  what  that  plan  is,  and  to  add  one  or  two  observations, 
reserving  till  some  future  opportunity  a  fuller  investigation  of 
its  merits.     The  Commissioners  recommend,  "  that  the  jury 

1  Additional  Papers  concerning  the  Province  of  Quebec.  Mr.  Barrington  (Obs. 
on  Magna  Charta,  cap.  29.)  quotes  a  passage  from  Fleta,  which  shows  that,  though 
the  judge  might  add  to  the  number  of  the  original  jury,  after  the  manner  described 
in  Bracton,  he  might  nevertheless  insist  upon  the  unanimity  of  the  first  jury  em- 
pannelled  ;  and  "  as  it  was  probably  found  (says  Mr.  Barrington)  when  new  jurors 
were  added,  that  it  was,  in  reality,  the  trouble  of  trying  the  cause  over  a  second 
time,  and  so  toties  qmties ;  at  last,  for  the  greater  dispatch  of  business,  they  in- 
sisted in  all  cases  upon  the  unanimity  of  a  jury.''  We  find  these  observations,  as 
well  as  those  of  Mr.  Baron  Maseres,  in  a  note  upon  Howell's  State  Trials,  vol.  xiv. 
p.  619.  Mr.  Jardine's  very  useful  Index  to  this  Collection  of  the  State  Trials, 
renders  its  immense  stores  of  valuable  matter  infinitely  more  available  than  they 
forfinerly' were. 
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shall  not  be  kept  in  deliberation  longer  than  twelve  hours, 
unless  at  the  end  of  that  period  they  unanimously  concur  to 
apply  for  further  time,  which  in  that  case  shall  be  granted ; 
and  that  at  the  expiration  of  the  twelve  hours,  or  such  pro- 
longed time  for  deliberation,  if  any  nine  of  them  concur  in 
giving  a  verdict,  such  verdict  shall  be  entered  on  record,  and 
shall  entitle  the  party  in  whose  favour  it  is  given  to  judgment ; 
and  in  failure  of  such  concurrence,  the  cause  shall  be  a  rema- 
net." 

It  is  very  justly  observed  in  the  Report,  that  it  is  of  great 
importance  to  ensure  deliberation  and  discussion  among  the 
jury,  Tirhen  their  opinions  differ,  and  that  a  verdict  should  not 
be  immediately  determined  by  show  of  hands  or  casting  up  of 
votes.  This  advantage  is  secured  by  the  new  plan ;  and  we 
can  hardly  suppose  that  any  one  can  think  the  period  of 
twelve  hours  too  short  for  the  purpose.  Our  impression  is, 
that  it  is  considerably  too  long  ;  and  that  after  a  jury  have 
been  locked  up  six  or  eight  hours,  it  is  not  very  likely  that 
discussion  will  produce  any  change  of  opinion.  Besides,  it 
is  obvious  that  by  any  unnecessary  extension  of  time,  we 
mcur,  pro  tanto,  some  of  the  worst  consequences  of  the  present 
system. 

The  number  of  concurrent  opinions  which  will  still  be  re- 
quired is  nine  at  least ;  that  is  to  say,  every  verdict  must  have 
a  majority  of  at  least  nine  to  three  (or  three  to  one)  in  its 
favour.  Here,  again,  the  only  question  with  us  is,  whether 
the  Commissioners  do  not  err  through  extreme  caution,  and 
whether  a  majority  of  eight  to  four  (or  two  to  one)  should  not 
be  deemed  sufficient  to  determine  the  verdict.  In  all  civil 
cases,  and  to  those  alone  the  new  plan  extends,  two  to  one  is 
a  preponderance  which,  we  think,  ought  to  content  any  man ; 
it  certainly  furnishes  a  much  higher  degree  of  assurance  than 
he  considers  himself  entitled  to  look  for  in  most  of  the  busi- 
ness of  life.  With  respect  to  criminal  cases,  the  mischiefs 
resulting  from  the  conviction  of  the  innocent  are  so  very  seri- 
ous, (notwithstanding  Paley's  ingenious  argument  upon  the 
subject)  and  the  difficulty  of  redressing  the  injury  inflicted 
by  an  erroneous  conviction  is  always  so  great,  and  often  so 
completely  insuperable,' that  we  certainly  think  it  desirable 
to  require  the  concurrence  of  a  larger  majority  in  a  verdict  of 

VOL.  vii.  ^ 
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guilty,  than  we  shoiyld  deem  it  necessary  .to  iiisist  upon  in  a 
me,re  question  of  civil  rights  between  plaintiff  and  defendant. 
These,  however,  are  questions  upon  which  we  cannot  now 
enter»  Each  of  them  may  naturally  give  rise  to  differences  of 
opinion..  The  first  step  towards  improvement  is  to  point  out 
th^  existing  evil ;  the  second,  to  adapt  a  remedy.  It  is  to  the 
former  and  the  humbler  of  .these  tasks  that  we  have  applied 
ourselves  in  the  present  article.  For  the  performance  of  the 
latter,  the  more  arduous  and  the  more  honourable,  we  have  % 
right  to  look  to  others. 


ART.  IIL— LIFE  OF  LORD  THURLOW. 

( Concltided  from  Vol.  VL  p.  395.^ 

In  private  as  well  as  in  public.  Lord  Thurlow  was  equally 
above  the  wretched  and  contemptible  feeling,  which  so  often 
prompts  men  to  deny  or  gloss  over  the  obscurity  of  their 
origin.  His  parents  had  been  of  that  class  in  life  which,  in 
the  litei:al  as  well  as  in  the  more  comn^only  received  acceptar 
tion  of  the  term,  is  well  entitled  to  the  designation  of  reispect- 
able;  but  they  had  no  title  to  illustrious  descent,  and  he  bad 
too  much  spirit  or  too  much  sense,  or  both,  to  claim  any  dig- 
nity from  his  ancestry.  It  is  told  of  him  that^  when  one  of 
his  acquaintance  was  endeavouring  to  make  out  how  he 
could  claim  kindred  with  the  secretary  of  Cromwell,  whose 
family  had  been  settled  in  the  county  adjoining  Suffolk, 
he  interrupted  the  obsequious  genealogist  by  telling  him»  in 
a  tone  and  manner  that  would  have  befitted  his  contemporary, 
Johnson, —  "  Sir,  there  were  two  Thurlows  in  .that  part  of 
the  country :  Thurloe  the  secretary,  and  Thurlow  the  car- 
rier. I  am  descended  from  the  last."  It  would  have  been 
well  had  he  entertained  on  all  points  the  same  sound  and 
healthy  feeling  which  dictated  this  rebuke.  But  it  was  not 
always  thus  where*  his  personal  interest  was  involved.  Su- 
perficial observers  were  wont  to  be  misled  in  his  case,  as  in 
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ndany  others,  by  the  affected  bluntness,  or  (to  speak  plainly) 
the  ddtvttright  bearishness  of  his  manner,  which  such  per- 
sons are  apt  to  consider  a  certain  iddication  of  honesty  and 
straightforwardness  of  purpose  ;  as  if  sincerity  and  polite- 
ness were  so  wholly  incompatible,  that  the  want  of  the  one 
must  necessarily  ensure  the  possession  of  the  other.  Whe* 
ther  all  his  coarseness  were  natural  to  him,  or  whether  he 
exaggerated  it  for  the  sake  of  humouring  this  vulgar  preju- 
dice, it  is  very  certain  that  he  was  t^onsiderably  the 
gainer  by  it,  in  point  of  popularity.  The  poet  of  all  ages, 
writing  two  centuries  before  Thurlow  was  born,  has  depicted 
this  peculiarity  of  his  as  accurately  as  if  he  bad  sat  for  the 
portrait ;  and  the  application  is  too  obvious  not  to  have  been 
often  made. — '*  This  is  some  fellow  who,  having  been  praised 
for  biuntness,  doth  affect  a  saucy  roughness,  and  constrains 
the  garb  quite  from  ifts  nature.  He  can't  flatter  —  he ;  an 
honest  mind  and  plain  :  he  must  speak  truth  ;  an  they  will 
take  it^  so  -—  if  not,  he's  plain." 

Among  the  many  who  suffered  themselves  to  be  won  ovei 
by  this  saucy  roughness,  was  one  very  worthy  and  excellent 
fnan, — ^tnore  famous,  however,  for  his  merits  as  a  virtuous  hus- 
band and  a  skilful  faimer,  than  for  acuteness  in  the  discrimina- 
tion of  character, — ^namely ,  George  the  Third.  The  moral  mo- 
narch even  went  so  far  as  to  overlook  in  Thurlow  irregulari- 
ties which  be  could  never  pardon  in  Fox,  so  much  was  be 
captivated  by  a  virtue  that,  like  charity,  could  cover  a  mul- 
titude of  sins.  Other  courtiers  had  their  smiles,  and  their 
bows,  but  they  were  not  the  exclusive  property  of  His  Ma- 
jesty ;  whereas  in  the  royal  presence  alone  was  the  Chancellor's 
usual  ruggedness  softened  down  into  something  tike  supple- 
ness and  amenity.  We  take  no  account  of  the  caresses  of  a 
spaniel  that  licks  the  hand  of  all  alike ;  but  the  fondness  of 
the  mastiff  for  his  master  is  valued  because  it  is  lavished  on 
him  alone,  and  fcM^msa  striking  contrast  with  the  surly  growl 
bestowed  on  all  besides  him. 

This  personal  favour  of  the  sovereign'.  Lord  Thurlow  turned 
to  ihe  account  of  his  own  interest,  by  affecting  to  class  him- 
self among  those  persons,  numerous  enough  in  his  time, 
who  were  wont  to  style  themselves  the  king's  friends,  and 
thought  there  could  be  no  better  mode  of  evincing  their 

V  2 
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friendship  than  that  of  stedfastly  retaining  their  offices  through 
all  changes  of  measures  or  of  ministry.  "  A  new  system/'  wrote 
Junius  in  those  days,  "  has  not  only  been  adopted  in  fact,  but 
professed  upon  principle.  Ministers  are  no  longer  the  public 
servants  of  the  state,  but  the  private  domestics  of  the  so- 
vereign. One  particular  class  of  men  are  permitted  to  call 
themselves  the  king's  friends :  as  if  the  body  of  the  people 
were  the  king's  enemies ;  or  as  if  his  majesty  looked  for  a 
resource  or  consolation  in  the  attachment  of  a  few  favourites, 
against  the  general  contempt  and  detestation  of  his  subjects." 
The  chancellor,  it  is  true,  did  not  go  the  whole  length  of  Lord 
Barrington,  and  certain  other  political  vicars  of  Bray,  whose 
fayourite  doctrine  was,  that  every  thing  like  opposition  to  the 
king's  government  for  the  time  being,  was  nothing  less  than 
faction,  if  not  downright  rebellion.  But  if  it  was  the  king's 
good  pleasure  that  he  should  remain  in  office,  a  change  of 
party  he  tlid  not  by  any  means  consider  an  insuperable  ob- 
stacle to  the  fulfilment  of  the  royal  will.  This  he  very  fully 
proved  on  the  resignation  of  Lord  North  in  March,  1782. 
The  Rockingham  party,  who  then  reaped  the  benefit  of  their 
long  and  arduous  opposition,  might  well  have  expected  that 
the  seals  would  be  at  their  disposal.  They,  however,  fomid 
it  otherwise.  The  king  insisted  that  Lord  Thurlow  should 
be  suffered  to  remain  where  he  was ;  and  shewed  himself  so 
resolutely  bent  upon  carrying  this  point,  however  easily  he 
might  cede  others,  that  the  leaders  of  the  party  had  no  al- 
ternative but  compliance.  The  man,  therefore,  whose  political 
existence  was  identified  with  unflinching  advocacy  of  the  war 
against  America  (only  to  mention  one  measure  of  the  North 
administration),  was  now  seen  occupying  a  place  in  a  cabinet 
which  owed  its  birth  to  the  failure  of  that  war,  and  was 
under  the  most  solemn  obligation  to  make  the  entire  discon- 
tinuance of  it  one  of  its  first  niinisterial  acts. 

The  manner  in  which  Lord  Thurlow  chose  to  act  up  to  his 
assumed  character  of  the  king's  friend,  was  certainly  not 
calculated  to  render  hini  a  very  valuable  ally  to  the  whig 
party.  He  seemed,  indeed,  to  consider  that  he  was  placed  in 
the  cabinet  rather  in  the  capacity  of  a  ch^ck  upon  their  mea- 
sure^ than  an  active  promoter  of  them ;  and  that  the  part 
he  had  to  play  was^  not  a  supporter  of  his  colleagues,  but 
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simply  the  guardian  and  the  champion  of  royal  prerogative, 
against  all  its  enemies,  whether  in  the  ranks  of  his  colleagues 
or  elsewhere.  Thus,  while  the  two  ministerial  bills  (the  one 
for  preventing  contractors  from  sitting  in  parliament,  and  the 
other  for  prohibiting  persons  employed  in  the  customs  and 
excise  from  voting  at  elections)  were  passing  through  the 
upper  house.  Lord  Mansfield  himself,  and  the  other  avowed 
leaders  of  the  opposition  were  not  a  whit  more  strenuous 
than,  he  in  their  endeavours  to  throw  them  out.  There  were 
some  persons  foolish  and  ignorant  enough  to  dignify  this 
sort  of  conduct  with  the  name  of  independence.  But  men 
of  sense  could  never  fall  into  so  gross  a  delusion.  They 
might  very  well  understand  the  independence  of  one  who  re- 
signs office,  power  and  emolument  rather  than  retain  them 
under  a  set  of  ministers  against  whom  his  whole  political  ca- 
reer had  been  marked  by  uncompromising  opposition  ;  nay, 
they  might  even  go  so  far  as  to  admit  that,  after  having  once 
consented  to  enlist  among  them,  he  might  still'Claim  some  pre- 
tensions to  the  title  of  independent  by  quitting  their  ranks  and 
his  own  oflSce  so  soon  as  he  found  them  pledged  to  a  course  he 
could  not  conscientiously,  or  at  least  consistently,  approve ; 
but  they  very  naturally  laughed  at  the  notion  of  bestowing 
the  appellation  on  one  who,  with  all  his  show  of  consistency 
in  opinion,  held  no  opinion  so  firmly  as  the  very  common  one, 
that  all  sacrifices  were  to  be  preferred  to  the  sacrifice  of  office. 
As  to  the  ministers  themselves,  whose  plans  were  thus  thwarted 
by  an  enemy  in  their  own  camp,  it  may  well  be  supposed  the 
reluctance  they  had  originally  felt  to  admit  him  there,  was  not 
likely  to  be  dispelled  by  the  line  of  conduct  he  thought  fit  to 
pursue.  Indeed,  when  the  coalition  was  formed  between  Fox 
and  Lord  North,  the  year  after  the  birth  of  the  Rockingham 
administration,  (February  1783),  the  members  of  the  new 
alliance  agreed  one  and  all  that  it  was  wholly  out  of  the  question 
for  them  to  think  of  retaining  so  treacherous  an  ally  in  their 
body.  The  king,  who  was  guided  entirely  by  the  counsels 
of  Lord  Thutlow,  insisted  on  the  other  hand  that  whatever 
changes  might  take  place,  (and  he  was  ready  to  concede  every 
other  point,)  the  chancellor  should  remain  at  his  post ;  and  as 
this  was  an  arrangement  to  which  no  inducement  could  pre- 
vail on  them  to 'give  their  consent,  a  considerable  delay  t/>ok 
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place  itt  the  formation  of  the  new  cabinet.  At  length,  how- 
ever, George  the  Third  found  himself  compelled  to  yield,  and 
the  ]>uke  of  Portland  beoame  the  nominal  premier,  on  the 
understanding  that  the  great  sefd  should  be  put  in  commis- 
BW'  Lord  Loughborough,  then  efaief  justiee  of  the  Corn- 
soon  Pleas,  was  accordingly  appointed  chief  commissioner ; 
and  Thurlow  retired,  to  lie  in  waitftw  the  next  opportunity  that 
might  present  itself  of  reinstating  himself  in  the  office  he 
had  thus  struggled  so  hardly,  but  so  fruitlessly  to  retain. 

His  impatience  ott  this  score  was  not  put  to  a  very  severe 
test  The  coalition  ministry,  as  every  body  knows,  did  not 
outlive  the  year  in  which  it  had  its  birth ;  and  its  dissolution 
was  of  course  the  immediate  prelude  to  his  resuming  his  seat 
on  the  woolsack.  It  was  only  because  there  was  absolutely 
no  other  alternative,  that  George  the  Third  had  consented  to 
admit  Fox  and  his  party  into  the  royal  counsels :  bis  confi- 
dence they  never  possessed.  Their  personal  intercourse  with 
•the  sovereign  was  but  barely  as  frequent  as  the  occasions  (^ 
the  state  demanded,  and  was  then  invariably  marked  by  the 
extreme  of  coldness  and  restraint  on  his  part.  When  he  found 
himself  completely  in  their  power,  his  despondence  was  so 
great  that  he  remained  in  melancholy  seclusion  at  Windsor, 
lending  no  public  countenance  to  his  ministers,  withdrawing 
himself  from  the  gaze  of  the  people,  foregoing  his  accustomed 
sports  and  occupations ;  in  short,  completely  overcome  by  de- 
jection. Lord  Thurlow  was  one  of  the  very  few  visitors  ad- 
mitted at  the  castle  during-  this  retirement  of  the  king,  who, 
placing  as  he  did  entire  confidence  in  the  personal  attachment, 
the  integrity,  and  the  ability  of  the  ex-chancellor,  looked  to 
him  for  solace  and  for  counsel  in  the  pressing  strait  to  which 
be  considered  himself  reduced.  It  is  known,,  that  at  one  time 
he  very  seriously  meditated,  what  he  had  more  than  once 
previously  threatened,  a  retirement  to  Hanover;  where  there 
was  no  untrac  table  House  of  Commons  to  thwart  the  firee 
exercise  of  his  royal  pleasure.  He  was,  however,  dissuaded 
from  the  project  by  Thurlow,  who  consoled  him  with  the  as- 
surance that  if  Fox  were  left  to  himself,  he  would  sooner  or 
later  suffer  his  natural  impetuosity  to  hurry  him  into  some 
step  that  would  be  the  cause  of  bis  downfall  as  a  minister. 
The  prediction  was  very  soon  verified.    The  India  bill  proved 
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Ae  rock  on  which  the  coaUtion  yessd  split.  The  royal  ii^u- 
enoe  was  exerted  in  its  very  fullest  extent  to  procure  the  oppo- 
sition of  the  peers  to  this  measure ;  and  Thurlow,  who  had 
been  the  most  active  of  the  managers  behind  the  curtain,  was 
not  less  great,  as  the  theatrical  phrase  is,  when  he  appeared 
on  the  stage.  He  gave  it  out  as  his  firm  conviction,  that  if 
the  king  should  assent  to  such  a  measure,  he  would  do  neither 
more  nor  less  than  take  the  crown  from  his  own  head  to  adorn 
the  brows  of  Fox ;  a  hint  which  Lord  Abingdon  improved 
upon  by  openly  taxing  the  obnoxious  minister  with  entertain- 
ing the  views  of  Cromwell.  The  end  of  all  this  was,  that  the 
bill  was  thrown  out  of  the  peers.  His  majesty,  unable  to  con- 
tain his  satisfaction,  imm^iately  dispatched  messages  at  one 
o'clock  in  the  morning  (19th  December,)  to  both  the  secreta- 
ries of  state,  North  and  Fox,  intimating  that  he  had  no  fur- 
ther occasion  for  their  services,  and  that  as  a  personal  interview 
would  be  disagreeable  to  him,  they  were  required  to  send  back 
their  seals  of  office,  instead  of  delivering  them  in  the  usual 
manner.  On  the  following  day,  William  Pitt,  then  not  quite 
twenty-five  years  of  age,  was  declared  prime  minister ;  and 
Lord  Thurlow's  appointment  to  the  chancellorship  imme- 
diately took  place  as  a  matter  of  course.  He  took  this  oppor- 
tunity of  putting  one  of  his  early  associates,  Kenyon,  in  the 
place  of  attorney-general,  though  he  had  not  gone  through  the 
probationary  stage,  at  that  time  more  usual  than  it  hiis  been 
since,  of  the  solicitorship.  This  latter  office,  was  filled  by  Sir 
Pepper  Arden. 

Great  as  afterwards  became  the  p<^ularity  and  the  power  of  the 
new  premier,  it  was  with  no  small  difficulty  that  he  at  firstcon- 
tri ved  to  hold  good  his  footing  with  parliament.  There  the  coali- 
tion still  maintained  all  its  influence.  The  opposition,  indeed, 
was  at  one  time  so  strong,  that  he  hinted  to  the  king  hisfears  that 
he  should  shortly  be  obliged  to  quit  the  field ;  and  it  is  said,  was 
only  prevented  from  doing  so,  by  the  earnest  dissuasion  of  the 
monarch,  who  declared  that  if  his  minister  resigned,  he  must  re- 
sign also.  The  disgust,  and  indeed  the  dread  he  felt  of  the 
opposition  were  certainly  not  lessened  by  Erskine's  motion  for 
an  address,  calling  on  the  sovereign  to  refrain  from  dissolving 
the  parliament,  •  (which  he  was  then  just  about  to  do),  on  ac- 
count of  the  quantity  of  public  business  that  still  remained  to 
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be  got  through.  George  the  Third,  who  on  certain  points* of 
prerogative  was  hardly  less  touchy  than  some  of  his  Stuart 
predecessors,  looked  upon  this  as  a  direct  blow  aimed  at  his 
kingly  power,  and  felt  quite  as  desirous  as  his  ministers  could 
wish  him  to  be  of  nipping  this  dangerous  scheme  in  the  bud.  It 
was  accordingly  very  well  understood  that  the  parliament  was 
about  to  be  dissolved,  and  it  was  known  also,  that  the  usual 
preliminary  prorogation  would  take  place  on  a  certain  day,  the 
24th  of  March  1784.  Now,  it  was  generally  supposed  that  a 
dissolution  could  not  take  place  without  the  ^eat  seal ;  and 
it  so  happened  that  on  the  very  day  before  the  prorogation,  the 
great  seal  was  stolen  from  the  drawer  of  the  writing-table  in 
Lord  Thurlow's  private  study,  at  his  house  in  Ormond  Street. 
The  fact  that  nothing  else  was  taken  but  the  seal,  was  a  suf- 
ficient proof  that  the  theft  was  not  the  speculation  of  a  com- 
mon pilferer  ;  and,  all  circumstances  c<Misidered,  there  seemed 
to  be  very  plausible  reasons  for  suspecting  that  some  of  the 
influential  members  of  the  Whig  party  were  concerned  in  the 
affair.  Whether  there  were  really  any  foundation  for  such  a 
suspicion  it  is  now  impossible  to  determine,  as  neitlier  princi- 
pal nor  accessories  were  ever  discovered,  although  a  reward  of 
two  hundred  pounds  was  offeried  by  proclamation,  with  a  pro- 
mise of  full  pardon  to  the  informer,  if  he  was  implicated  in 
the  transaction.  One, man  was,  indeed,  apprehended  for  the 
theft ;  but  whether  guilj;y  or  not,  sufficient  evidence  could  not 
be  procured  against  him,  and  he  was  discharged  without  hav- 
ing made  any  disclosures.  Whoever  may  have  been  the  in- 
stijgators  of  the  theft,  it  had  no  effect  in  retarding  the  dissolu- 
tion of  parliament.  A  royal  warrant  was  instantly  issued  for 
the  preparation  of  a  new  great  seal ;  but  it  was  not  even  thought 
necessary  to  wait  for  its  completion.  The  prorogation  took 
place  on  the  very  day  that  had  been  originally  appointed,  and 
parliament  was  dissolved  the  day  afterwards. 

In  the  [new  House  of  Commons,  shortly  after  formed 
by  the  result  of  the  general  election,  the  premier  contrived 
to  secure  such  majorities  as  placed  his  power  on  a  secure 
basis,  '  and  left  Lord  Thurlow  little  to  fear  on  the  score 
of  the  permanency  of  his  office.  It  was  not  till  the  sud- 
den discovery  of  the  king's  insanity,  in  1788,  that  the 
stability  of  the  ministry  appeared  to  be  even  threatened ; 
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bat  to  judge  from  appearances,  its  footing  was  then  rapidly 
sinking  from  under  it.  During  the  adjournment  that  ,took 
place  immediately  after  the  meeting  of  parliament,  the  Prince 
and  his  party  were  upon  the  alert  making  active  preparations 
for  the  assertion  of  his  claim  to  the  regency,  and  there  seemed 
every  reason  to  believe  that  the  very  utmost  Mr.  Pitt  would 
be  able  to  effect  in  opposition  to  them  would  be  the  fetter- 
ing that  high  office  with  restricticHis ;  a  measure  which 
was  not  very  likely  to  increase  his  chance  of  remaining  in 
power  under  the  new  order  of  things.  It  was  chiefly  with  a 
view  of  counteracting  such  a  design,  that  the  prince's  party 
were  anxious  to  gain  over  Lord  Thurlow,  of  whose  political 
honesty  they  appear  to  have  formed  a  very  accurate  estimate. 
Captain. Ray ne^  the  comptroller  of  the  prince's  household,  was 
one  of  those  who  took  a  very  active  part  in  the  n^ociations 
and  intriguings  that  were  set  on  foot  to  procure  recruits  for 
the  strengthening  of  their  body.  In  one  of  his  letters  to 
Sheridan,  who  was  busily  occupied  in  the  same  business,  he 
says :  ''  I  think  the  chancellor  might  take  a  good  opportunity 
to  break  with  his  colleagues,  if  they  propose  restriction.  The 
law  authority  would  have  great  weight  with  us,  as  well  as 
preventing  even  a  design  of  moving,  the  city."  And  in  an  an- 
other ;  ^^  I  enclose  you  the  copy  of  a  letter  the  prince  has  just 
written  to  the  chancellor,  ai;id  sent  by  express,  which  will  give 
you  the  outline  of  the  conversation  with  the  prince,  as  well  as 
the  situation  of  the  king's  health.  I  think  it  an  advisable 
measure,  as  it  is  a  sword  that  cuts  both  ways,  without  being 
unfit  to  be  shown  to  whom  he  pleases,  but  which  he  will,  I 
think,  understand'  best  himself."  The  captain  was  not  mis- 
taken. Lord  Thurlow  understood  very  well  what  was  meant, 
and  took  his  measures  accordingly.  The  pretext  of  paying 
frequent  visits  to  the  king  in  his  confinement,  afforded  him 
ample  opportunity  for  conversing  with  the  prince  and  his  con- 
fidents, without,  as  he  thought^  affording  any  handle  for  sus- 
picions of  treachery  and  desertion  on  the  part  of  his  avowed 
colleagues.  It  was  of  course  his  object  to  keep  them  if  pos- 
sible in  entire  ignorance  of  his  daily  communications  with  the 
opposite  party ;  and  to  a  certain  extent  he  no  doubt  succeeded ; 
but  though  every  interview  might  not  be  detected,  it  was 
known,  or  at  least  guessed,  among  them  that  he  was  putting. 
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matteTB  m  a  train  for  a  seasonable  defection.  Had  there 
been  noother  nteansof  coming  at  the  secret  of  these  mysten^- 
008  visits^  his  own  inadvertence  would  have  betrayed  him  ; 
for  be  made  his  appearance  one  day  without  his  hat,  in  the 
apartment  of  the  palace  where  the  council  was  sitting ;  and 
on  being  reminded  of  it^  incautiously  said  that  he  supposed  he 
must  have  left  it  in  the  other  room.  The  looks  of  those  present 
immediately  made  him  conscious  of  the  false  step  he  had 
made,  but  it  was  too  late  to  retrace  it.  ^ 

The  wary  ehaneellor,-  however^  took  good  care  not  to  com* 
mit  himself  in  any  positive  engagements  with  the  enemy, 
while  the  fortunes  of  the  contest  remained  undecided,  and 
while  it  was  still  doubtful  whether  fidelity  to  his  own  party 
might  not  be  the  most  profitable  line  of  conduct  lie  could 
follow.  It  soon  beeame  clear  to  him  that  this  was  likely  to  be 
the  case.  The  prospect  of  forming  one  of  the  main  springs  of 
the  phantom  (as  the  proposed  substitute  for  a  monarch  was 
aptly  styled),  and  still  more  the  amendn>ent  of  the  king's 
health,  which  promised  to  place  matters  again  on  thdir  former 
footing,  convinced  him  that  the  broad  straight-forward  path 
would  lead  him  more  surely  to  the  object  he  had  in  view,  than 
the  crooked  windings  of  private  intrigue ;  and  the  result  was 
that  he  broke  off  entirely  with  the  whigs.  No  sooner  was  this 
d(»ie»  than  he  gave  a  free  scope  to  the  warmest  of  protestations, 
both  in  the  house  of  lords  and  out  of  it,  of  attachment  to  the 
king,  of  sorrow  for  his  illness,  and  of  affectionate  anxiety  for 
the  care  of  his  royal  person;  all  which  had  the  effect  of  ele- 
vating him  high  in  the  estimation  ef  the  short-sighted  multi- 
tude, who  looked  upon  such  professions  as  the  pure  and  dis^ 
interested  ebullitions  of  a  grateful  heart,  overteeming  with  the 
finest  sympathies  of  humanity.  The  admiration  of  the  people 
was  especially  excited  in  his  behalf,  when  the  newspapers  in- 
formed them  that  the  ragged  countenance  of  the  chancellor 
had  been  moistened  with  tears,  while  he  wound  up  one  of  these 
declamations  in  the  House  of  Lords  by  exclaiming :  '^  My  debt 
of  gratitude  to  his  majesty  is  ample,  for  the  many  favours  he 

»  Mr..Moore,  in  his  life  of  Sheridan,  s^ys  that  Thurlow  brought  the  prince'a  hat 
under  bis  arm,  instead  of  bis  ovin,  and  thus  gave  a  clue  to  the  discoveiy  of  bis  recent 
inteirView  with  that  personage ;  but  our  version  of  the  anecdote  is  given  on  Che  au- 
thority of  a  distinguished  fitatcsman  who  had  it  from  the  mouth  of  Pitt  Umsetf. 
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has  graoioady  conferred  upon  me  ;  and  when  I  forget  it,  amy 
my  God  forget  me !''  The  whigs  in  the  other  hoose^  who  bad 
been  behind  the  curtain,  were  not,  it  may  easily  be  imagined, 
much  disposed  to  share  in  the  popular  enthusiasm  respecting 
the  propounder  of  these  high-flown  sentiments ;  and  their 
taunts  upon  the  subjects  were  profusely  dealt  forth.  **  The 
lords/'  Burke  said  a  few  days  afterwards,  **  had  perhaps  not 
yet  recovered  from  that  extraordinary  burst  of  the  pathetic 
which  had  been  exhibited  die  other  eyening ;  they  had  not 
yet  dried  their  eyes»  or  been  restoi-ed  to  thdr  former  placidity, 
and  were  unquatified  to  attend  to  new  business.  The  tears 
shed  in  that  house,  on  the  occasion  to  which  he  alluded,  were 
not  the  tears  of  patriots  for  dying  laws,  but  of  lords  for  their 
expiring  places.  The  iron  tears  which  flowed  down  Pluto's 
cheek  rather  resembled  the  dismal  bubbling  of  the  Styx  than 
the  gentle^murmuring  streams  of  Aganippe."  There  were 
Boany  other  sarcasms  of  this  kind  delivered  in  pubUc,  but  cer- 
tainly Done  that  out*did,  in  pomt  and  terseness,  the  pithy  ob- 
serration  made  by  Wilkes,  in  a  private  company :  ^  God  for- 
get-you  !     H^  will  see  you  damned  first." 

By  the  recovery  of  the  king,  not  only  the  continuance  of 
the  ministers  in  office  was  no  longer  doubtful  for  the  time,  but 
it  seemed  as  if  they  had  gathered  fresh  strength  and  fresh  se- 
curity from  the  peril  that  bad  recently  impended  over  them  ; 
and  the  disconsolate  whigs  saw  themselves  shut  out  from  ail 
prospect  of  probable  change  in  the  royal  counsels.  Lord  Thur- 
low,  in  particular,  to  those  who  were  cognizant  of  the  part  he 
had  taken  in  public  (and  of  nothing  more)  during  the  regency 
question,  appeared  to  have  acquired  a  new  title  to  the  esteem 
and  the  favour  of  the  king ;  so  that  even  in  the  event  of  any 
of  those  Vicissitudes  to  which  cabinets  are  always  liable,  it 
seemed  likely  that  George  the  Third  would  be  disposed  to 
make  still  greater  sacrifices  than  he  had  otfered  at  the  time  of 
the  coaiitiony  for  the  sake  of  retaining  the  chancellor.  But 
these  appearances  were  deceitful.  Pitt  was  well  acquainted  with 
the  secret  history  of  that  vehement  explosion  of  loyalty  which 
had  astonished  the  House  of  Lords,  and  it  is  very  probable  that 
in  the  course  of  time  it  was  contrived  his  majesty  should  be  as 
httle  ill  the  dark  respecting  the  matter,  as  his  prime  minister. 
However  this  may  be,  there  could  be  no  doubt  thatTburlow  very 
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much  overrated  his  perisonal  influence  with  the  king,  when  he 
imagined  that  it  could  stand  a  competition  with  the  influence 
of  Pitt ;  and  of  this  he  was  afterwards  convinced  to  his  cost. 
The  premier  was  not  a  man  to  be  satisfied  with  a  hikewarm 
adherence  to  himself  and  his  party  ;  nor  was  he  disposed  to 
tolerate  in  his  colleagues  assumption  or  arrogance  founded 
upon  any  pretensions,  but  least  of  all  on  the  score  of  the  king^s 
personal  regard,  of  which  in  the  case  of  Thurlow,  he  might 
already  have  entertained  some  little  feeling  of  jealousy. 
Thurlow,  on  the  other  hand,  ill  brooked  the  supremacy  of  Pitt, 
He  fancied  he  had  cause  of  complaint  against  him  for 
countenancing  the  prosecution  against  Warren  Hastings, 
which  he  himself  from  the  onset  had  warmly  opposed  ;  and 
during  the  whole  course  of  the  trial,  he  did  all  that  lay  in  him 
to  render  it  nugatory,  by  continually  affording  the  ex-governor 
the  assistance  of  his  professional  knowledge.  This  was  only 
one  of  many  causes  that  conduced  to  the  bringing  about  of  an 
open  rupture  between  the  premier  and  the  chancellor.  The 
main  breach  was  no  doubt  begun  at  the  period  of  .the  king's 
illness.  The  beginning  once  made,  every  petty  misunder- 
standing contributed  in  some  degree  to  widen  it;  and  before 
the  opening  of  the  session  of  1792,  it  was  very  evident  that 
the  same  cabinet  could  not  much  longer  contain  both  Pitt  and 
Thurlow.  Many  who  were  not  in  the  intimacy  of  either,  nor 
possessed  particular  facilities  for  close  observation  of  their 
conduct,  could  foretel  the  approach  of  the  coming  storm. 
Lord  North,  among  the  rest,  not  only  foresaw  it,  but  predicted 
the  result.  "  Your  friend.  Lord  Thurtew,"  he  said,  in  conver- 
sation with  a  gentleman  known  to  the  chancellor,  ''  thinks 
that  his  personal  influence  with  the  king  authorizes  him  to 
treat  Mr.  Pitt  with  humeur.  Take  my  word  for  it,  whenever 
Mr.  Pitt  says  ^  to  the  king,  '  Sir,  the  great  seal  must  be  in 
other  hands,'  the  king  will  take  the  great  seal  from  Lord 
Thurlow,  and  never  think  any  more  abouf  him."  The  necessity 
of  making  such  a  representation  to  the  king  was  soon  forced 
upon  the  premier ;  for  the  chancellor  thought  fit  to  measure 
his  strength  with  him  by  violently  opposing  the  ministerial 
measures  in  the  house,  conducting  himself  exactly  after,  the 
same  manner  that  he  had  formerly  done  when  a  member  of 
the  Rockingham  cabinet.    The  progress  of  two  bills  through 


Life  of  Lord  Thvrlow.  77 

the  Upper  House  (one  for  continuing  the  sinking  fund  •  and 
providing  one  for  the  future  with  every  loan,  the  other  for 
encouraging  the  growth  of  timber  in  the  New  Forest)  afforded 
him  the  occasion  of  publicly  unfurling  the  standard  of  defiance 
against  the  ministers  with  whom  he  was  associated.    In  the 
speeches  he  delivered  on  the  last  of  these  subjects,  he  openly 
taxed  them  with  endeavouring  td  mislead  the  king,  declared 
the  proposed  measure  to  be  a  dangerous  attack  upon  the  pre- 
rogative,  in  short,  affected  to  stand  forward  as  the  avowed 
champion  of  his  sovereign's  rights,  and  for  that  reason  the 
vehement  opponent  of  the  ministry.     With  what  view  this 
display  was  made  is  pretty  obvious  ;  but  the  issue  proved  that 
it  w^s  possible  for  Lord  Thurlow  to  enact  the  part  of  king's 
friend,  without  timing  his  performance  so  as  to  maintain  the 
more  important  character  he  had  been  accustomed  to  couple 
with  it,  namely,  that  of  his  own  friend.     In  fact  Lord  North's 
prediction  was  strictly  verified.     Pitt  at  once  intimated  to 
the  king  that  it  was  impossible  he  should  remain  in  ofiice 
together  with  the  chancellor,  and  expressed  his  intention  of 
resigning  if  the  great  seal  were  not  immediately  taken  from 
him.      The  king  hereupon  consented — apparently  without 
much  difficulty  —  to  remove  Lord  Thurlow  from  bis  post; 
and  on  the  16th  of  June  (1792)  the  same  day  in  which  par- 
liament was   prorogued,  he  was  required  to,  deliver  up  the 
great  seal.    "  I  have  no  doubt,"  writes  the  same  person  to 
whom  Lord.  North  had  prophesied  the  event,  ^'  that  this  con- 
duct of  the  king  was  wholly  unexpected  by  Lord  Thurlow :  it 
mortified  him  most  severely.     I  recollect  his  saying  to  me, 
'  No  man  has  a  right  to  treat  another  in  the  way  in  which 
the  king,  has  treated  me  :  we  cannot  meet  again  in  the  same 
room.' " 

On  this,  his  final  dismission  fi^m  office,  Lord  Thurlow,  as 
a  member  of  the  House  of  Peers,  found  himself  in  a  most 
fprlorn  condition.  He  had  no  ties  to  connect  him  with  any 
party,  and  indeed  there  was  none  that  would  not,  after  such 
specimens  of  political  inconsistency  as  he  had  afforded,  have 
distrusted  his  alliance.  Some  attempt,  it  appears,  was  made 
a  few  years  afterwards  to  secure  his  co-operation  in  the  forma- 
tion of  a  new  cabinet ;  but  the  project  of  the  intended  admi- 
nistration was  never  realized,  and  the  failure  of  the  scheme 
was  not   much   regretted,   except  perhaps  by  those  imme- 
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dialely  concerned  in  it.  With  the  exception  of  this  one  ua- 
sucoessful  endeavour  to  take  service  under  a  new  banner,  he 
remaified  an  isolated  combatant  in  the  political  strife,  belonging 
to  neither  host;,  and  having  consequently  no  stake  in  the  event. 
There  was,  indeed,  properly  speaking,  no  course  left  open  4o 
him  but  tiiat  of  what  is  called  an  independent  membert.  This 
course  he  accordingly  followed,  and  it  is  needless  to  add,  by 
adopting  it  lost  very  much,  if  not  the  whole  of  that  weight 
and  inflitence  he  -might  have  commanded  by  propping  up  bis 
own  personal  qualifications  with  the  support  of  either  of  the 
leading  bodies  in  parliament.  It  then  became  evident  how 
much  of  his  authority  had  previously  beea  owing  to  his  sta- 
tion and  his  party.  As  the  official  organ  of  the  ministry  in 
the  upper  house,  he  had  been  always  able  to  comtxiand  attention, 
if  foino  other  reason  than  because  it  was  supposed  every  measure 
he  advocated  had  been  previously  considered  by  him,  in  con* 
junction  with  hiscoUeagues.  And  here  his  station  had  acquired 
hitti  a  species  of  credit  he  was  rery  far  from  deserving ;  for  as 
regards  this  branch  of  duty,  be  had  always  been  known  by 
those  who  wete  bdbind  th«  scenes,  as  the  most  inefficient  of 
all  the  niembers  of  the  cabinet.  Nay,  he  was  often  worse 
than  inefficient;  he  delighted  to  throw  impediments  in  the 
way ;  and  it  used  to  be  said,  of  him,  that  he  proposed  nothings 
opposed  every  thing,  and  was  ready  to  vote  for  anything.  To 
make  a  show  at  the  same  time  of  his  indolence  or  incapacity, 
and  of  bis  want  of  breeding,  it  was  by  no  means  unusual  with 
hitn,  to  throve  himsdf  back  in  his  chair,  after  a  cabinet  din- 
ner^ and  fell  fast  asleep  while  the  rest  of  the  company  were 
engaged  in  discussions  upon  the  business  for  which  they  had 
been  assembled.  But  this  was  known  at  the  time  to  comparatively 
few  persons,  and  consequently  had.little  or  no  effect  in  lessen- 
ing the  weight  of  the  opinions  he  delivered  in  the  House  of 
Lords.  When  he  came  to  stand  alone,  he  had  of  course  none 
but  his  own  resources  to  depend  upon. 

For  some  chancellors  We^minster  Hall  is  the  most  success- 
ful scene  of  exertion.  This  was  not  the  case  with  Lord  Thur- 
10W.  He  wa«  in  the  strictest  sense  a  political  chaincellor,  who 
had  been  elevated  to  the  bench,  not  because  he  had  outshone 
all  competitors  in  ability  as  a  lawyer,  but  because  he  bad  been 
a  serviceable  ally  to  the  ministers  in  the  Hou«ie  of  Commons, 
and  was  likely  to  prove  so  in  the  House  of  Lovds.     The  expe- 
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rieo/ee  he  had  ftcqm^  in  the  courseof  bis  ppactice  as  a  king's 
counsel,  and  as  attoroey  and  itelicitor^g^sieraly  ?ras  probably 
such  a£  to  qualify  him  in  some  degree  for  the  duty  of  an 
equity  judge ;  but  it  is  very  cerlainy  that  had  this  duty  been 
(83  surely  it  ought,  and  we  confidently  hope  one  day  or  odier 
it  will  be^)  the  only,  or  even  the  piittcipal  one  of  the  chan- 
cellor, he  would  not  have  been  the  person  selected  to  fill 
the  office.    However,  the  next  bei^t  thing  to  having  a  ftoc- 
tionary  of  any  sort  fully  oomspetent  to  the  discharge  of  his 
duties,  is  to, have  one  conscious  of  hia  incompetence,  and  at 
the  same  time  anxious  to  remedy  the  deficiency  as  best  be 
may.    The  philosoplH&r  of  old  was  justly  considered  to  have 
attained  no  small  proficieney  in  knowledge  a:nd  wisdom  wheft 
he  proclaimed  as  the  result  of  his  studies,  ''  hoe  seto»  ne  ml 
scire ;"  and  if  every  guardian  of  the  great  seal  (to  go  no  fur*? 
ther,)  could  be  furnidied  with  the  same  faculty  of  measuring 
the  extent  of  his  legal  acquirements,  the  busiikess  of  the  court 
might,  possibly  he  better  done  than  it  sometimes  has  bees^^ 
Thurlow  is  entitled  to  the  credit  of  having  foreseen  fitom  the 
first  that,  whether  from  his  ioexpenence,  from  his  want  of  the 
requisite  legal  learning,  from  his  indolence,  or  from  the  multi-* 
pUeity  of  his  other  avocations,  it  wEOuId  be  out  of  the  question 
for  him  to  take  the  whole  weight  of  the  judicial  duties  upon 
his  own  shoulders ;  and  he  very  prudently  made  up  his  mind 
to  caU  some  assistance  to  his  reUef.    For  this  purpose,  he  ad-r 
dressed  himself  to  Mr.  Hargrave ;  and  that  gentleman  undec^ 
took  to  perform  for  him  exactly  the  same  sort  of  labour  which  is 
done  for  many  a  barrister  in  very  large  practice  by  some  less  for-" 
tunate  wight  of  his  own  calling,  who  in  familiar  parlance  goes 
Iqr  the  rather  hcNmely  name  of  his  devil.    This  labour^  as  possi-* 
bly  our  readers  are  aware,  consists  in  searching  the  authorities, 
and  prapanng  the  materials  £E>r  the  arguments.if  not  occasion-; 
aQy  in  framing  the  arguments  themselves,  which  are  afterwards 
delivered  in  court  by  the  practitioner.     By  thus  getting  the 
chief  drudgery  of  his  duty  taken  oS  his  hands,  an  advocate  is 
never  considered  as  forfeiting  any  of  the  credithe  might  acquire, 
if  he  chose,  or  rather  if  his  occupations  would  allow  him,  to  go 
throughit  without  any  assistance ;  nor  do  we  see  why  a  chancel- 
lor (whose  time  is  even  more  fully  and  more  variously  engaged) 
should  be  censured  for  resorting  to  a  similar  mode  of  lig^teax- 
inghis  toil.     But,  putting  all  things  together,  we  cannot  hdp 
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suspecting,  that  a  very  great  share  of  the  profound  legal  learn- 
ing attributed  by  some  to  Lord  Thurlow,  was  in  fact  the  legal 
learning  of  Mr.  Hargrave,  and  that  it  was  by  the  assistance 
of  this  gentlenlan's  vast  store  of  erudition  his  Lordship  con- 
trived to  keep  up  the  character  of  a  consummate  lawyer.  Mr. 
Butler,  who  speaks  of  this  chancellor  from  his  own  knowledge 
and  observation,  tells  us  that  his  decrees  were  '^  strongly 
marked  by  depth  of  legal  knowledge  and  force  of  expression, 
and  by  the  overwhelming  power  with  which  he  propounded 
the  result;  but  they  were  too  often  enveloped  in  obscurity, 
and  sometimes  reason  was  rather  silenced  than  convinced." 
Now  this  is  exactly  the  impression  that  would  be  given  by  the 
argument  of  one  who  enounces  a  conclusion  at  wliich  he  has 
not  arrived  by  travelling  himself  through  every  stage  of  the 
reasoning  that  leads  to  it ;  by  one  who  does  not  so  much  ex- 
press his  own  thoughts  as  repeat  a  lesson. 

Neither  among  the  suitors,  the  solicitors,  nor  the  bar  of  the 
court  of  chancery,  were  Lord  Thurlow's  manners  likely  to 
render  him  very  popular.  He  seems  to  have  taken  a  pride 
in  carrying  rudeness  and  churlishness  to  an  extreme,  inso- 
much that  he  was  commonly  designated  in  the  profession  by 
the  nick  name  of  the  tiger.  Some,  indeed,  called  him  the 
lion,  and  Mr.  Hargrave  his  provider ;  but  in  both  cases  alike 
a  ferocious  animal  was  chosen  as  the  fittest  emblem  to  typify 
the  harshness  of  his  temper  and  deportment.  It  was  re- 
marked, that  after  his  first  secession  from  office,  when  he 
returned  to  take  his  seat  in  Lincoln's  Inn  hall,  there  was  a 
visible  change  for  the  better  in  his  demeanour.  Perhaps  the 
want  of  an  opportunity  for  domineering  during  his  retire- 
ment may  have  caused  him  unconsciously  to  lay  aside 
for  the  time  his  usual  haughtiness  of  manner.  la  private 
life,  and  even  in  his  official  intercourse  with  members  of  the 
cabinet  and  others,  he  seldom  gave  himself  the  trouble  to 
check  the  accustomed  oaths,  wherewith,  after  the  manner  of 
his  pi;*edecessor.  Lord  Northington,  he  was  in  the  habit  of 
occasionally  garnishing  his  discoursed  It  is  told  of  him 
that  when  a  sharp  dispute  arose  between  him  and  Mr.  Pitt, 
touching  the  appointment  of  a  master  of  the  rolls,  just  before 
Sir  Pepper  Arden  was  named  to  fill  that  office,  he  at  length 
finished  the  controversy  by  saying  to  the  minister,  '*  I  care 
not  whom  the  devil  you  appoint,  so  that  he  does  not  throw 
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his  own  damned  wallet  on  my  shoulderSi  instead  of  lighten- 
ing my  burthen/'  And  when  the  same  office  afterwards  be- 
came vacant,  having  made  up  his  mind  to  confer  it  on  his  old 
associate  Kenyon,  he  rebutted  the  pretensions  of  an  aspirant 
who  had  written  to  know  if  his  claims  were  not  to  be  preferred 
to  all  others^  by  sending  him  the  laconic  epistle,  consisting  of 
neither  more  nor  less  than  these  words :  "  No,  by  God  !  Ken- 
yon  shall  have  if  With  this  habit  he  had  given  himself  of 
calling  indifferently  upon  God  and  the  devil  to  witness  his 
asseverations,  it  is  to  be  supposed  he  had  some  difficulty  in 
restraining  the  indulgence  of  the  propensity  while  sitting  in 
the  court  of  chancery,  where  indeed  the  potentate  of  the  nether 
regions,  at  least,  is  by  many  held  to  be,  if  not  in  his  proper 
person,  at  least  in  intendment  and  contemplation  of  law,  or 
rather  equity,  as  constantly  present  as  the  king  himself  in  the 
court  of  Bang's  Bench.  He  did,  however,  contrive  to  repress 
the  inclination ;  though  those  who  watched  him  in  his  not 
unfrequent  moods  of  irritation,  used  to  assert  that  the  rising 
of  the  oath  to  his  lips,  and  the  hard  struggle  to  gulp  it  down 
before  it  could  escape  their  portals,  were  often  distinctly 
visible.  When  he  was  once  leaving  the  court  at  the  close  of 
the  legal  season,  without  making  any  farewell  compliment  to 
the  bar,  one  of  the  juniors  remarked  to  his  neighbour  in 
tones  sufficiently  audible  to  reach  the  bench,  ''  I  think  he 
might  at  least  have  said  'damn  you.'"  Whether  the  chan- 
cellor felt  the  justice  of  the  rebuke  for  his  incivility,  or  whe- 
ther he  was  pleased  with  the  form  of  the  salutation  sug- 
gested by  the  young  barrister,  or  whether  in  fine  (for  it  is  but 
fair  to  presume  such  a  thing  probable)  his  want  of  politeness 
on  the  occasion  had  been  inadvertent,  he  certainly  did  turn 
round  and  repair  the  omission  by  taking  a  formal  leave. 

To  these  few  tifaits  of  character  and  manner,  we  may  add  a 
slight  sketch  of  his  personal  appearance  in  court,  taken  (it  does 
not  appear  at  what  time)  by  the  veteran  farce  writer  O'Keefe. 
'^  I  saw  Lord  Thurlow  in  court :  he  was  thin,  and  seemed  not 
well  in  health;  he  leaned  forward  with  his  elbows  on  his 
knees,  which  were  spread  wide,  and  his  hands  clutched  in 
each  other.  He  had  on  a  large  three-cocked  hat,  his  voice 
was  good,  and  he  spoke  in  the  usual  judge  style,  easy  and 
familiar." 

VOL.  VII.  G 
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The  long  arrear  of  business  that  remained  undispoied  of 
during  his  chancellorship,  was  imputed  by  the  public  entirely 
to  his  indolence  and  his  want  of  zeal  in  the  discharge  of  his 
judicial  functions.  We  consider  it,  if  not  a  more  striking 
proof,  at  least  quite  as  discreditable  an  effect,  of  these  failings, 
that  while  he  remained  in  office,  he  did  not  achieve,  nor  in- 
deed attempt,  either  as  judge  or  legislator,  a  single  measure 
calculated  to  strike  at  the  root  of  those  delays  and  abuses 
which  have  so  long  formed  a  favourite  theme  of  complaint 
against  the  court  of  chancery.  With  respect  to  the  mere 
irregularity  of  his  attendance,  or  the  shortness  of  the  time  he 
occasionally  devoted  to  his  legal  occupations,  there  are  many 
excuses  to  be  macie.  Among  others  it  should  be  recollected 
that  in  his  time  there  w^ts  no  deputy  speaker  of  tike  House  of 
Lords ;  and  he  considered  it  a  paramount  duty  to  be  in  his 
place  there,  whatever  other  business  might  be  delayed  for  the 
want  of  his  presence  elsewhere. 

He  was  also  subject  to  occasional  fits  of  illness,  particularly 
to  violent  attacks  of  the  gout,  which  from  time  to  time  wholly 
incapacitated  him  from  labour  or  exertion  of  any  kind,  inso- 
much that  his  friends  were  often  induced  to  fear  he. would 
not  live  to  enjoy  the  honours  he  had  acquired.  In  one  of 
Cowper's  letters  to  Mr.  Hill,  dated  May  6th,  1780,  the  poet 
says ;  *'  These  violent  attacks  of  a  distemper  so  often  fatal, 
are  very  alarming  to  those  who  esteem  and  respect  the  chan- 
cellor as  he  deserves.  A  life  of  confinement  and  anxious  at- 
tention to  important  objects,  where  the  habit  is  bilious  to  such 
a  terrible  degree,  threatens  to  be  but  a  short  one ;  and  I  wish 
he  may  not  be  made  a  text  for  men  of  reflexion  to  moralize 
upon^  affording  a  conspicuous  instance  of  the  transient  and 
fading  nature  of  all  human  accomplishments  and  attain- 
ments." In  a  letter  of  another  date  (June  9th,  1786)  to  the 
same  person,  he  writes,  '*  The  paper  tells  me  that  the  chan- 
cellor has  relapsed,  and  I  am  truly  sorry  to  hear  it.  The  fi^rst 
attack  was  dangerous,  but  a  second  must  be  more  formidable 
still."  And  in  allusion  to  their  juvenile  intimacy  he  goes  on  : 
"  It  is  not  probable  that  I  should  ever  hear  from  him  again 
if  he  survive ;  yet  of  the  much  that  I  should  have  felt  for 
him,  had  our  connection  never  been  interrupted,  I  still 
feel  much.     Every  body  will  feel  the  loss  of  a  man  whose 
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abilities  have  rendered  him  of  such  general  importance." 
There  are  other  allusions  of  a  similar  kind  in  Cowper's 
Correspondence,  shewing  that  he  took  a  pleasure  in  look- 
ing back  to  the  period  when  the  Lord  Chancellor,  at  that 
time  a  not  very  promising  student  of  the  Inner  Temple,  was 
his  constant  companion.  Thus,  in  a  letter  to  Mr.  Hill,  writ- 
ten the  month  after  Lord  Thurlow's  first  retirement  from  of-- 
fice,  (May  1783)  he  says:  "  I  have  an  etching  of  the  late 
Chancellor  hanging  over  the  parlour  chimney.  I  often  con- 
template it,  and  call  to  mind  the  day  when  I  was  intimate 
with  the  original.  It  is  very  like  him,  but  he  is  disfigured  by 
bis  hat,  which,  though  fashionable,  is  awkward  ;  by  his  great 
wig,  the  tie  of  which  is  hardly  discernible  in  profile ;  and  by 
his  band  and  gown,  which  give  him  an  appearance  clumsily 
sacerdotal.  Our  friendship  is  dead  and  buried.''  This  last 
soitence  appears  to  have  been  prompted  by  the  neglect  with 
which  a  volume  of  his  poems  had  been  treated  by  the  chancel- 
lor, to  whom  they  had  been  sent  byCowper  the  year  preceding, 
(February  1782,)  with  a  suitable  letter  of  compliment. 
''Among  the  pieces  I  have  the  honour  to  send,"  said  this  letter, 
^  there  is  one  for  which  I  must  entreat  your  pardon.  I  mean 
that  of  which  your  lordship  is  the  subject.^     My  best  excuse 

1  Round  Thurlow 's  head  in  early  youth, 
And  in  his  sportive  days. 
Fair  Science  pour*d  the  light  of  truth, 
A\id  Genius  shed  his  rays. 

'*  See  !"  with  united  wonder,  cried 

Th'  experienced  and  the  sage, 
**  AmlHlion  in  a  bey  supplied 

With  all  the  skill  of  age  ! 

''  Discernment,  eloquence,  and  grace 

Proclaim  him  bom  to  sway 
The  balance  in  the  highest  place. 

And  bear  the  pafan  away." 

The  piraiae  bestow'd  was  just  and  wise ; 

He  sprang  impetuous  forth. 
Secure  of  conquest,  where  the  piize 

Attends  superior  worth. 

So  the  best  courser  on  the  plain, 

^re  yet  he  starts,  is  known. 
And  does  but  at  the  goal  obtain 

What  all  had  deem'd  his  own. 

G   2 
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is,  that  it  flowed  almost  spontaneously  from  the  affectionate 
remembrance  of  a  connection  that  did  me  so  much  honour/' 
To  this  letter  no  reply  was  sent,  or  at  least  nearly  two  months 
after  the  delivBry  of  it,  Cowper  expressed  to  another  correspon- 
dent, (Mr.  Unwin,)  some  pique  at  not  having  then  received 
.  any,  which  he  had  till  then  reconciled  himself  to,  by  recollect- 
ing how  much  the  chancellor's  time  was  .occupied.     It  seems, 
however,  that  Lord  Thurlow  did,  long  afterwards,  communicate 
with  him  by  message,  if  not  by  letter.     Hayley  was  chosen 
to  be  the  bearer  of  his  lordship's  acknowledgments ;  and  from 
a  letter  of  Hayley's,  dated  so  late  as  December  1797,  we  are 
« led  to  conclude  that  be  still  took  an  interest  in  his  former 
friend.    To  all  appearance  he  set  more  value  on  Hayley's 
rhymes  than  on  the  poetry  of  Cowper.    There  is  preserved  in 
the  memoirs  of  the  versifier,  a  note  from  the  chancellor  (1788) 
complimenting  him  upon  one  of  the  effusions  he  had  just  in- 
flicted upon  the  public.    There  was  at  that  time  no  acquain- 
tance between  them ;  but  a  common  friend  subsequently  intro- 
duced them,  and  Hayley  thus  describes  (November  11th, 
1788,)  a  visit  he  paid  to  the  chancellor^  by  invitation,  at 
breakfast  time.    ''On  my  entrance  I  told  him  that  I  was  par- 
ticularly flattered  in  being  admitted  at  that  friendly  hour ;  tot 
that  I  was  such  a  hermit  and  such  a  humourist^  that  I  had  a 
horror  of  dining  with  a  great  man.    As  we  came  away,  he  said 
he  hoped  I  would  come  some  day  to  a  private  dinner  with  him, 
when  there  was  no  more  form  than  at  his  breakfast  table ;  to 
which  I  replied  that  if  I  found  .his  dinner  like  his  breakfast,  I 
would  come  whenever  he  pleased.    In  short,  we  are  become 
agreeably  acquainted,  and  politely  familiar.''    If  we  do  not 
add  more  of  these  details,  touching  the  intercourse  of  Mr. 
Hayley  with  Lord  Thurlow,  it  is  not  for  want  of  the  means 
which  the  correspondence  of  the  former  supplies  to  a  greater 
extent  than  we  think  it  needful  to  avail  ourselves  of.    To  se- 
veral  other  men  of  letters  Thurlow  had  an  opplDrtunity  of  mark- 
ing his  favour,  by  conferring  church  preferment  on  them ;  for 
instance,  to  the  Rev.  Richard  Shepherd,  a  voluminous  author 
on  poetry  and  divinity,  to  Robert  Potter,  the  translator  of 
Sophocles  and  Euripides,  and  to  Horsley.    Mr.  Potter  had 
been  his  school-fellow,  and  took  divers  opportunities  of  re- 
minding him  of  his  existence,  and  his  calling,  by  regularly 


Life  of  Lord  Thurlaw.  85 

transmitting  him  a  copy  of  each  of  bis  own  works  immediately 
after  its  publication.  No  notice  whatever  had  Jbeen  taken  of 
these  presents  for  some  years^  till  at  length  the  reverend  trans- 
lator was  one  day  agreeably,  surprised  by  the  receipt  of  a  short 
note  from  the  chancellor,  thanking  him  with  one  sweep  of  the 
pen  for  them  all,  and  offering,  at  the  same  time,  to  his  accep- 
tance something  more  substantial  than  thanks,  namely,  a  pre- 
bendal  stall  in  the  cathedral  of  Norwich.  With  Horsley,  Lord 
Thurlow  had  never  had  any  acquaintance,  and  knew  him  only 
by  the  repute  of  his  edition  of  Newton,  and  his  controvei*sy  with 
Priestly,  when  he  gave  him  a  prebend  at  Gloucester.  They 
afterwards  became  intimate,  and  in  consequence  the  prebend- 
ary became  Bishop  of  St.  David's.  It  was  in  the  dedication  of 
an  anonymous  treatise  on  the  prosody  of  the  Greek  and  Latin 
languages,  that  Horsley  paid  those  compliments  to  his  patron's 
classical  learning  to  which  (and  to  the  value  that  may  rea- 
sonably be  set  upon  them)  we  have  already  made  allusion. 
^  Although,"  he  says,  '^  I  wish  at  present  to  be  concealed,  I 
cannot  persuade  myself  to  send  this  tract  abroad,  without  an 
acknowledgment  which  perhaps  may  betray  me,  of  how  much 
my  mind  has  been  informed,  and  my  own  opinions  upon  this 
subject  have  been  confirmed,  by  conversations  which  many 
things  in  this  essay  will  bring  to  your  recollection."  It  is  but 
fair  to  add,  that  this  was  published  after  the  lord  chancellor's 
retirement  from  office. 

There  is  another  case  on  record  of  Lord  Thurlow's  patronage 
of  literary  merit  which  does  him  gi*eat  honour ;  we  mean  that 
of  Dr.  Johnson.  Though  little  personally  known  to  each  other, 
they  always  professed,  and  doubtless  felt,  a  mutual  re- 
spect and  esteem,  which  the  similarity  of  their  manners,  not 
to  say  of  their  characters,  may  probably  have  done  much  to 
encourage.  Johnson  more  than  once  declared  there  was 
but  one  man  in  England  for  whose  conversation  he  should 
think  it  necessary  to  prepare  himself,  and  that  was  Lord  Thur- 
low ;  a  high  compliment  certainly,  coming  as  it  did  from  one 
who  dealt  not  much  in  compliments  of  any  kind.  Had  this 
been  said  of  Johnson  by  Thurlow,  there  would  have  been 
little  to  remark,  though  the  one  was  hardly  more  given  to 
flattering  speeches  than  the  other.  However,  the  peer  had  it 
in  his  power  to  proffer  something  better  than  compliments,  and 


86  Life  of  Lord  Thurlow. 

he  certainly  used  the  power  with  much  delicacy  and  generosity. 
He  had  been  applied  to  by  Johnson's  friends  to  solicit  from 
the  government  a  sum  sufficient  to  cover  the  expences  of  a 
foreign  journey,  which  they  considered  necessary  for  his 
healthi  and  he  readily  undertook  the  task.  The  application 
failed  of  success  ;  and  Lord  Thurlow  immediately  volunteered 
to  furnish  the  means  required,  to  the  amount  of  five  or  six 
hundred  pounds,  taking  care  to  instruct  Sir  Joshua  Reynolds^ 
who  was  the  bearer  of  this  offer,  that,  to  make  the  obligation 
sit  light  upon  Johnson,  the  gift  (for  as  such  it  was  intended) 
should  have  the  appearance  of  a  loan,  of  which  payment  was 
to  be  secured  by  the  mortgage  of  the  doctor's  pension.  The 
letter,  in  which  Johnson  expresses  his  gratitude  for  the  offer, 
though  at  the  same  time  he  declines  it,  has,  we  have  no 
doubt,  been  perused  and  admired  by  evei*y  one  of  our  readers ; 
but  as  it  may  not  be  present  to  the  recollection  of  every  one, 
we  subjoin  it  at  the  foot  of  the  page.^ 

What  makes  it  singular  that  Johnson  should  always  have 
professed  such  esteem  for  Lord  Thurlow,  is,  that  the  latter 
was  very  well  known  to  entertain  opinions  upon  the  subject 
of  religion,  such  as  in  many  other  cases  were  wont  to  kindle 
in  the  breast  of  the  great  lexicographer  the  flames  of  that 
direst  of  all  sorts  of  hatred,  the  odium  theologicum^  This  in- 
consistency he  committed  in  common  with  George  the  Thirdji 
who  also  made  the  chancellor  an  exception  to  his  general  dis-> 
like  against  those  who  openly  transgressed  the  bounds  of 

'  "  My  Lord — After  a  long  and  not  inattentive  observation  of  mankind,  the  gene- 
rooty  of  your  lordship's  offer  raises  in  me  not  less  wonder  than  gratitude.  Bounty 
80  liberally  bestowed  I  should  gladly  receive,  if  my  condition  made  it  necessary ; 
for  to  such  a  mind  who  would  not  be  proud  to  owe  his  obligations  1  But  it  has 
pleased  God  to  restore  me  to  so  great  a  measure  of  health,  that,  if  I  should  now 
appropriate  so  much  of  a  fortune  destined  to  do  good,  I  should  not  escape  from 
the  charge  of  advancing  a  false  claim.  My  journey  to  the  Continent,  though 
I  once  thought  it  necessaiy,  was  never  much  encouraged  by  my  physicians  ;  and  I 
was  very  desirous  that  your  lOrdsiup  should  be  told  of  it  by  Sir  Joshua  Reynolds,  as 
an  event  very  uncertain :  for  if  I  grew  much  better,  I  should  not  be  willing ;  if 
much  worse,  not  able  to  migrate.  Your  lordship  was  first  solicited  without  my 
knowledge ;  but  when  I  was  told  that  you  were  pleased  to  honour  me  with  your 
patronage,  I  did  not  expect  to  hear  a  refusal ;  yet  as  I  have  had  no  long  time  to 
brood  hope,  and  have  not  rioted  on  imaginary  opulence,  this  cold  reception  has 
been  scarce  a  disappointment ;  and  from  your  lordship*s  kindness  I  have  received  a 
benefit,  which  only  men  like  you  are  able  to  bestow.  I  shall  now  live,  mihi  carior, 
With«  higher  opinion  of  my  own  merit." 
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morality  and  decorum,  by  indulging  themselves  with  the  convex 
niencea  of  matrimony^  without  calling  upon  the  church  to  sancr 
tify  their  connubial  proceedings.  Of  both  of  these  crimes  Lord 
Thurlow  was  guilty ;  and  made  no  secret  of  his  guilt,  at  least 
with  respect  to  the  latter,  since  he  lived  for  many  years  with 
a  mistressy  and  with  an  illegitimate  family  till  the  time  of  his 
death.  As  to  his  notions  on  the  subject  of  religion,  it  i^  pro* 
bable  he  did  not  proclaim  them  quite  so  openly.  Whether 
he  did  so  or  not,  there  were  some,  at  all  events  one  person, 
who  took  great  pains  to  make  it  be  believed  that  his  opinions 
were  within  tJie  pale  of  Qrthodos:y.  That  person  was  his 
brother,  the  Bishop  of  Durham ;  and  our  readers,  we  think, 
are  likely  to  be  amused,  if  not  edified,  by  an  account  of  th^ 
mode  in  which  he  once  set  about  proving  his  position*  A 
very  learned  and  excellent  dignitary  of  the  church  and  of  the 
university  of  Oxford  (who  still  lives  to  tell  the  story),  was 
lamenting  to  the  bishop  that  his  broths,  the  chancellor,  who 
had  so  much  church  patronage  in  his  gift,  and  might  indeed, 
in  ^ome  respects,  be  said  to  possess  the  attributes  of  an  ec<- 
clesiastic,  should  be  insensible  to  the  great  truthsof  Christianity^ 
and  in  fact  be  notoriously  neither  more  nor  less  than  a  pror 
fessed  deist.  **  Ah  !  my  dear  doctor,"  responded  the  prelate, 
*^  I  regret,  indeed,  to  find  that  you  too  labour  under  this  very 
common  misapprehension.  I  know  very  well  the  public  be* 
lieves  my  brother  to  be  in  the  dep^rable  condition  you  de? 
scribe ;  but  I  can  confidently  assure  you,  and  indeed  give 
you  full  proof,  that  he  is  not  so.  I  myself  can  safely  vouch 
that  in  the  extremities  of  pain  and  suffering  he  always  looks 
for  oonaolation  where  alone  it  is  to  be  found  ;  for  I  have  often 
sat  with  him  in  his  chamber  when  he  was  enduring  the  acutest 
torments  of  the  gout,  and  he  scarcely  ever  underwent  a  par- 
ticularly excruciating  twinge  that  he  did  not  loudly  cry  out, 
'  Oh  !  Christ  Jesus  !' '' 

Such  a  defender  of  character  was  worth  rewarding  with 
sooie  of  the  good  things  in  the  chancellor's  disposal;  and 
the  Reverend  Thomas  Thurlow,  who  had  begun  bis  eccLe« 
siastical  career  as  a  simple  fellow  of  Magdalen  Cdiege, 
OxioxA,  passed  successively  through  the  easy  stages  of 
recjtor  of  the  great  living  of  Stanhope,  Master  of  the  Temple* 
Dean  of  Rochester,  Dean  of  St.  Paul'i?,  and  Bishop  of  .Lin- 
coln, (the  two  last  at  one  time)  until  at  length  he  settled 
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down  in  that  much  coveted  resting-place,  the  Bishopric  of 
Durham.  His  son  also  was  -made  to  feel  the  comforts  and 
advantages  of  having  an  uncle  upon  the  Woolsack^  being  ap- 
pointed clerk  of  the  hanaper,  and  putting  into  his  pocket  (if 
the  statements  lately  made  in  the  House  of  Lords  be  correct) 
no  less  than  nine  thousand  a  year  of  the  public  money.  Ano- 
ther nephew  of  the  chancellor,  the  son  of  his  younger  bro- 
ther who  was  a  trader  and  alderman  of  Norwich,  contented 
himself  with  a  prebend  in  the  cathedral  of  that  city. 

Lord  Thurlow  himself  had  contrived  to  amass  a  very  re- 
spectable portion  of  the  pecuniary  gifts  of  fortune  in  the 
course  of  his  official  career.  He  had  purchased  property  at 
or  near  his  native  place  in  Suffolk,  and  he  also  became  mas- 
ter of  an  estate  in  another  part  of  the  same  county,  namely, 
at  Thurlow,  on  the  borders  of  Essex  and  Cambridgeshire. 
In  the  second  patent  of  his  peerage,  which  he  procured 
shortly  after  his  last  resignation  of  the  seal,  for  the  purpose 
of  having  it  entailed  on  the  issue  male  of  his  two  brothers, 
he  was  designated  as  Lord  Thurlow,  of  Thurlow,  in  Suffolk, 
though  he  had  not  at  the  time  entirely  completed  the  pur- 
chase there.  We  believe  he  never  had  a  residence  either  at 
Ashiield  or  Thurlow.  His  principal  abode,  especially  after 
he  had  entirely  quitted  office,  was  a  house  he  erected  him- 
self, at  the  cost  of  a  considerable  outlay  of  temper  and  money 
expended  in  debates  with  the  builder,  near  Dulwich,  at  the 
distance  of  a  very  few  miles  from  town.  This  place  he  called 
Knights'  Hill.  Though  he  constantly  kept  up  an  establish-- 
ment  in  London,  first  in  St.  James's  Square,  and  aftei-wards 
in  George  Street,  Westminster,  he  made  use  of  his  town  re- 
sidence merely  for  the  convenience  of  its  proximity  to  the 
House  of  Lords.  He  never  resided,  nor,  indeed,  even  slept  in 
town,  but  used  to  drive  down  at  night  to  Dulwich  after  his  at-^ 
tendance  in  parliament.  His  family  consisted  of  three  illegiti- 
mate daughters.  He  had  also  had  a  son  by  the  daughter  of  a 
dean  of  Canterbury,  to  whom  some  supposed  he  had  been  mar- 
ried in  early  life,  but  the  young  man  had  died  while  complet- 
ing his  studies  at  Cambridge.  The  daughters  always  resided 
with  him  till  they  married,  and  to  two  of  them  he  left  by  his 
will  the  sum  of  seventy  thousand  pounds  each.  The  third, 
Mrs.  Brown,  offended  him  by  contracting  a  match  against 
his  consent,  and  though  he  forgave  her  so  far  as  to  take  her 
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back  into  his  house  on  her  separation  from  her  husband,  he 
did  not  provide  for  her  so  liberally,  bequeathing  her  only  an 
allowance  of  fifty  pounds  a  month,  to  be  paid  so  long  as 
she  continued  to  live  apart  from  him,  and  no  longer.  The 
object  of  this  arrangement  evidently  was  to  prevent  the  ob- 
noxious Mr.  Brown  from  being  a  gainer  by  his  marriage. 
With  these  ladies  he  used  to  make  frequent  visits  to  Brigh- 
ton, Bognor,  and  other  places  on  the  coast,  as  well  as  to 
Buxton,  and  Scarborough,  and  Bath,  where  the  state  of  his 
health  rendered  it  advisable  for  him  to  pass  a  considerable 
portion  of  his  time.  It  is  especially  recorded  of  him,  that 
being  once  at  the  last  mentioned  place,  and  having  walked 
into  the  rooms  booted  and  spurred,  the  master  of  the  cere- 
monies came  up  to  him,  and  gave  him  to  understand  that, 
by  the  rules  he  had  the  honour  to  administer,  spurs  were  a 
forbidden  appendage  to  the  person.  His  lordship  did  not 
attempt  to  dispute  such  authority,  but  immediately  caused 
the  offensive  weapons  to  be  taken  off*,  good-humouredly  re- 
marking, that  the  rules  of  Bath  were  not  to  be  disputed, 
and  desiring  the  autocrat  of  the  pump-room  to  make  an  apo- 
logy in  his  name  to  the  rest  of  the  company  for  the  involun- 
tary breach  of  etiquette.  Such  prompt  obedience  to  the 
lex  loci  was  warmly  applauded  by  the  bye-standers,  the  ra- 
ther that  it  contrasted  favourably  with  a  recent  instance  of 
mutinous  conduct  on  the  part  of  a  bishop's  lady,  to  whom  it 
was  possibly  intended  as  a  wholesome  rebuke.  This  is  one 
of  very  few  specimens  we  could  quote  of  his  amenity  of  man- 
ner;  of  his  gruffhessand  rudeness  there  is  no  lack.  It  is  but 
justice,  however,  to  add,  that  he  seldom  displayed  these  quali- 
ties towards  his  inferiors  in  rank ;  but  reserved  them  almost  en- 
tirely for  the  society  of  such  as  it  is  to  be  presumed  were  least 
accustomed  to  meet  with  them  in  others.  Whether  this  was 
done  from  an  affectation  of  eccentricity,  or  from  a  morbid  de- 
sire to  make  it  apparent,  even  in  the  most  trivial  matters, 
that  he  stood  in  no  awe  of  rank  and  station  however  elevated, 
we  do  not  pi^tend  to  determine.  Certain  it  is  that,  in  the 
presence  of  his  equals,  he  often  chose  to  emancipate  himself 
altogether  from  the  restraints  of  politeness.  For  example, 
he  "was  visiting  once  at  the  mansion  of  a  nobleman  in  York- 
shire, and  as  he  was  being  conducted  by  the  host,  togethei' 
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with  a  Idrge  party,  through  the  grounds^  he  was  asked^  oti 
approaching  the  conservatories,  whether  he  would  not  like 
to  go  in  and  taste  the  grapes.  '^  Grapes,  indeed/'  growled 
he,  ''  did  not  I  just  now  tell  you  I  had  got  the  gripes  ?'' 

Of  his  ordinary  manner  and  appearance  during  the  latter 
part  of  his  life,  we  are  fortunately  able,  to  present  our  readers 
with  a  very  graphic  description.  What  we  are  about  to  quote 
on  this  head  is  a  short  extract  from  the  manuscript  diary  of 
a  gentleman^  who,  at  that  time,  passed  two  evenings  in  his  so- 
ciety  at  Brighton,  and  appears  to  have  directed  his  observa- 
tion particularly  towards  the  ex«chancellor.  The  date  is 
1806,  the  year  in  which  Lord  Thurlow  died  : 

*' Brighton,  1806. 

"  We  afterwards  dined  at  — ,  to  meet  Lord  Thurlow  and  his 
daughter,  Mrs.  Brown.  A  large  party  w<^e  assembled  there.  I  was 
never  more  struck  with  the  appearance  of  any  one  than  with  that  of 
Lord  Thurlow.  Upon  entering  the  drawing-room,  where  he  was 
seated  on  a  sofa,  we  were  all  involuntarily  moved  to  silence,  and 
there  was  a  stillness  which  the  fall  of  a  pin  would  have  disturbed. 
He  did  not  move  when  we  came  into  the  room,  but  slightly  inclined 
his  head,  which  had  before  hung  down  on  his  breast.  '<  He  was 
dressed  in  an  old-fashioned  grey  suit,  buttoned  very  loosely  about 
him,  and  hanging  down  very  low ;  he  had  on  a  brown  wig,  with 
three  rows  of  curls  hanging  partly  over  his  shoulders.  He  was 
very  grave,  and  spoke  little.  His  voice  is  rough,  and  his  manner 
of  speaking  slow. 

**  Lord  Thurlow  is,  I  believe,  only  seventy-five ;  but  from  his  ap- 
pearance I  should  have  thought  him  a  hundred  years  old.  His 
large,  dark,  heavy  eyes,  which  he  fixes  at  intervals  upon  you,  are 
overshadowed  with  perfectly  white  eyebrows,  and  hijt  complexion  is 
pallid  and  cadaverous.  Upon  literary  subjects  he  ordinarily  con- 
verses with  much  seeming  pleasure,  but  having  been  this  morning  to 
the  races,  he  was  fatigued,  and  said  very  little.  At  dinner  he  drank 
a  good  deal,  but  nothing  afterwards.  Li  Che  course  of  conversation, 
Mr.  M.  [Mr.  Mellish]  being  ranarked  as  a  greai  favourite  of  the  po- 
pulace. Lord  Thurlow  said, '  They  like  him  as  a  brother  blackguaid ;' 
and  then  added,  '  I  am  of  their  opinion.  I  dislike  your  pioi^s  he- 
roes :  I  prefer  Achilles  to  Hector,  Turnus  to  iBneas.'  Lord  Thur- 
low has  a  surprising  memory,  and  will  not  allow  of  the  want  of  it  in 

1  The  late  Edward  JerniBgham,  Esq.  the  brpther  of  the  prestot  Lord  Stafford, 
We  owe  the  extract  to  the  kindness  of  bis  son,  Mr.  C.  £.  J«rningham. — Edit, 
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any  one  else ;  but  says  that  it  is  want  of  attention,  and  not  of  me- 
mory, that  occasions  forgetfulness.  Being  asked  how  long  it  was 
since  he  had  been  in  Norfolk,  he  replied,  <  About  fifty  or  sixty  years 
ago/ 

"  He  went  home  very  early,  calling  loudly  for  his  hat,  which  I 
remarked  as  being  of  black  straw,  with  a  very  low  crown,  and  the 
largest  rim  I  ever  saw.  It  is  easy  to  see  that  in  his  observing  mind 
the  most  trifling  incidents  remain  graven.  Thus  upon  Lady  J.  being 
asked  a  second  titne,  at  the  end  of  dinner,  whether  she  would  have 
any  wine.  Lord  Thurlow  immediately  exclaimed,  in  a  gruff  voice, 
*  Lady  J.  drinks  no  wine/ 

"  We  went  to-day  to  dine  at  Lord  Tiurlow's,  and  upon  being 
summoned  from  the  drawing-room  to  dinner,  we  found  him  already 
seated  at  the  head  of  his  table,  in  the  same  costume  as  the  day 
before,  and  looking  equally  grave  and  ill/  Lord  Bute  being  men- 
tioned, and  some  one  observing  that  his  life  was  going  to  be  written. 
Lord  Thurlow  sharply  observed,  *  The  life  of  a  fly  would  be  as  inte- 
resting.' 


>  rf 


Lord  Thurlovir  died  (12th  Sept.  1806,)  not  very  long  after 
the  dinner-parties  here  described,  being  suddenly  seized 
while  at  Brighton,  with  an  attack  of  illness  which  carried  him 
off  in  two  days.  His  remains  were  privately  conveyed  to  his 
house  in  Great  George-Street,  whence  they  were  removed,  to 
the  Temple  church  for  interment.  The  funeral  procession  was 
a  very  splendid  one,  and  attended  by  a  great  concourse  of  per- 
sonSy  including  many  high  in  rank  and  office ;  among  others, 
the  Lord  Chancellor,  the  Chief  Baron  of  the  Exchequer,  the 
Duke  of  Newcastle,  Lord  EUenborough,  Lord  Eldon,  and 
Sir  William  Scott,  who  officiated  as  pall-bearers.  Lord  Eldon 
was  appointed  one  of  the  executors,  but,  we  believe,  refused 
to  act  as  such.  His  talent  as  a  lawyer  had  been,  from  his  first 
coming  into  practice,  fully  appreciated  by  Lord  Thurlow,  who, 
it  is  said,  at  one  time  offered  him  a  mastership  in  Chancery. 
Jlowever,  his  then  rapidly  increasing  business  induced  him  to 
decline  the  appointment. 

There  remains  but  little  for  us  to  say  of  Lord  Thurlow  as 
a  lawyer  or  a  statesman.  Whatever  capabilities  he  may  have 
possessed  for  distinguishing  himself  in  either  character,  he 
must  of  course  be  judged,  not  by  what  he  could  have  done^ 
but  by  what  he  actually  did  ;  and  that,  as  we  have  already 
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shewn,  was  very  little.  In  the  cabinet  he  was  always  little 
better  than:  a  cipher ;  in  the  court  of  Chancery,  if  he  shone 
with  more  lustre  than  elsewhere,  he  certainly  was  far  from 
being  a  star  of  the  first  magnitude ;  and,  even  such  as  he  ap- 
peared, he  glittered  in  part  with  a  borrowed  light  The  two 
houses  of  parliament  seem  to  have  afforded  him  the  most 
favourable  arena  for  displaying  that  native  strength  and  vigour 
of  mind,  which  to  a  certain  extent  he  undoubtedly  possessed ; 
and  yet,  upon  the  whole,  his  career  as  a  politician  certainly 
cannot  be  said  to  furnish  matter  of  panegyric.  No  power  of 
argument,  no  command  of  language,  no  degree  of  ability  as 
an  orator  or  as  a  statesman,  can  cover  over  a  stain,  such  as 
the  want  of  political  integrity  has  left  upon  his  character. 
When  he  deserted  his  party  to  secure  his  place,  he  must 
have  known  very  well  that  the  power  and  the  emolument  he 
coveted  could  not  be  retained  but  by  a. sacrifice  of  his  fair 
fame.  That  sacrifice  he  voluntarily  and  deliberately  made : 
he  paid  the  price,  and  concluded  what  he  considered  an  advan- 
tageous bargain.  It  is  now  too  late  to  dispute  about  the  rea- 
sonableness of  the  contract.  There  is  no  retracting  from  this 
kind  of  engagement.  It  is  like  paying  for  admission  to  the 
theatre ;  when  once  you  have  entered,  if  you  are  not  pleased 
with  the  performance  you  may  retire  if  you  please,  but  no 
money  is  returned.  If,  therefore,  without  fear  of  arousingfrom 
his  grave  the  classic  ghost  of  Dr.  Parr,  we  might  venture  to 
suggest  so  barbarous  an  interpretation  of  the  vfordfortuna,  as 
that  which  is  conveyed  by  the  most  common  acceptation  of 
our  English  word  ybr^tine,  that  is,  wealth,  we  should  say  that 
in  this  sense,  as  well  as  in  the  more  obvious  and  correct  one, 
we  may  readily  admit  the  justice  of  the  remark  applied  to 
Lord  Thurlow  by  the  learned  prefacer  of  Bellendenus :  '/  Fuit 
ei,  perinde  atque  aliis,  fortuna  pro  virtutibus,'' 
B. 


ART,  IV — ON  COVENANTS  AND   CONDITIONS   IN   LEASES  RE^ 

STRAINING  ALIENATION. 

There  is  no  clause  in  a  lease  which  has  so  long  and  so  fre- 
quently engaged  the  attention  of  the  courts  as  that  which 
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restrains  alienation  by  the  lessee;  and  this^  too,  even  in 
modem  times,  which  seems  to  shew  that  the  profession  in 
general  have  not  attained  such  a  clear  understanding  of  the  law 
oil  the  subject  as  would  enable  them^  by  a  well  expressed 
provision,  to  conclude  all  litigation  and  doubt.  It  is  well 
known,  that  this  clause  is,  no  favourite  with  the  law,  so  that 
if  it  be  not  so  exactly  penned  as  precisely  to  meet  the  act 
complained  of,  it  has  no  operation.  ''  It  is  a  general  rule, 
that  such  conditions  annexed  to  estates  as  go  in  defeasance, 
and  tend  to  the  destruction  of  the  estate,  being  odious  to  the 
law,  are  taken  strictly,  and  shall  not  be  extended  beyond  their 
words,  unless  it  be  in  some  special  cases."  ^ 

The  object  of  the  clause  is  manifest,  and  though  not  favour- 
ed is  clearly  allowed  by  the  law.  A  condition  that  a  lessee 
shall  not  alien  the  land  leased,  or  any  part  thereof,  during 
the  term,  and  shall  not  transfer  his  estate  and  vest  it  in  any  one 
not  approved  of  by  the  lessor,  is  certainly  valid.*  ''  For," 
says  Sir  Edward  Coke,  at  the  common  law,  ''  lessee  for  life 
or  years  might  commit  waste,  which  was  ad  exhareditationem 
of  the  lessor,  and,  therefore,  there  was  a  confidence  betwixt 
the  lessor  and  the  lessee,  and,  therefore,  the  lessor  might  re- 
strain the  lessee  from  aliening  or  devising  to  another  in  whom 
perhapsthe  lessor  had  not  such  confidence.''^ 

We  now  propose  to  shew,  from  the  principal  cases,' how 
this  object  has  been  oftentimes  defeated,  and  after  exhibiting 
the  failures,  to  gather  from  thence  some  cautions  by  which  it 
may  be  surely  attained.  Experientia  docet.  The  cases  may 
be  classed  under  three  heads. 

1.  Cases  in  which  there  was  a  deficiency  of  expression  as 
to  the  persons  intended  to  be  restrained  from  aliening. 

2.  Cases  in  which  there  was  a  deficiency  of  expression  as  to 
the  tenements  or  the  estate  or  interest  not  to  be  aliened. 

3.  Cases  in  which  the  object  of  the  clause  has  been  defeated 
through  the  act  of  the  lessor  himself,  and  his  ignorance  of 
its  nature. 

1  Shepp.  Touch.  133. 

'  Vin.  Ab.  Condition,  Z.  pi.  9.  23.     Morgan  v.  Slaughter,  1  Esp.  8.    Sfae{^. 
Touch.  130. 131. 
*  6  Rep.  43.  a.    See  Lord  Kenyon* s  judgment  in  Doe  v.  Carter,  8  T.  R.  60. 
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1.  If  it  be  merely  declared  that  the  lessee  shall  not  alieii^ 
that  only  prevents  the  lessee  personally,  and  not  his  execu- 
tors and  administrators.^  But  if  the  executors  and  adminis- 
trators are  named,  they  cannot  alien  without  consent.^  So  if 
the  lessee,  his  executors  and  assigns,  be  restrained,  and  the 
lessee  dies  intestate,  his  administrator  is'  restrained,  for  he  is 
an  assignee  in  law.^  Hence  it  would  seem,  that  if  instead  of 
dying  intestate  the  lessee  in  this  case  had  appointed  his  wife 
executrix,  and  she  had  married  again,  that  her  husband  could 
not  have  aliened  without  consent,  for  he  would  have  been  an 
assignee  iti  law.^  But  if  a  lessee  become  bankrupt,  his  assig- 
nees are  not  restrained  under  the  word  assigna^^  So  a  lease 
may  be  sold  under  an  execution  notwithstanding  a  proviso 
against  alienation  by  the  lessee,  his  executors,  administrators, 
or  assignsA  However,  if  in  such^  a  case  the  assignee  of  a 
bankrupt  were  to  make  an  assignment  to  a  beggar,  merely  to 
get  rid  of  his  liability,'''  or  if  a  lessee  suffered  judgment  to  be 
entered  up  in  order  to  vest  the  term  in  the  creditor  without 
the  consent  of  the  lessor,^  the  assignment,  in  the  former  case, 
would  be  void  in  equity,  and  in  the  latter  both  at  law  and  in 
equity.  Quando  aliquid  prohibetur.fieri  ex  directo,  prohibetur 
et  per  obliquum.  So  if  a  condition  in  a  lease  be  that  the  lessee 
shall  not  alien  to  J.  S.,  and  he  aliens  to  R.  B.,  who  afterwards 
aliens  to  J.  S.,  the  alienation  is  void,  if  the  alienation  to  R.  B. 
be  not  bonajide.^ 

It  seems  to  be  settled  that  if  it  be  provided  that  a  lessee 
shall  not  alien  without  the  consent  of  lessor  except  to  a  person 
named,  and  an  assignment  be  made  to  such  person,  he  may 
afterwards  alien  without  consent.^^  This  follows  from  the 
principle  that  the  proviso  is  to  be  taken  strictly,  and  the 
person  named  is  not  restrained  from  aliening :  besides  it  may 
be  said  that  such  a  proviso  is  merely  personal  and  collateral, 
and  that  a  person  named,  coming  in  lawfully,  is  not  bound  by 

1  Dj^,  66.  b.  2  Hoe  v.  HarrisoD,  2  T.  R.  425. 

3  More's  Case,  Cro.  Eliz.  26.        ♦  Dyer,  6.  a.    Cro.  Eliz.  757. 

s  Doe  v.  Smith,  5  Taunt.  795.  Doe  v.  Bevan,  3  Mau.  &  Sel.  353. 

6  Doe  V.  Carter,  8  T.  R.  57. 

7  Philpot  V.  Hoare,  Amb.  480.  S.  C.  2  Atk.  219. 
•  Doe  V.  Carter,  8  T.  R.  300. 

9  Dyer,  45.  a. 

w  Dyer,  152.  pi.  7.    Cro.  Eliz.  757^    4  Rep.  120.  b.     14  Ves.  176. 
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it.  A  lessee  covenanted  that  neither  he  nor  his  executors  nor 
assigns  would  alien  without  consent  except  to  his  wife ;  the  exe- 
cutors after  the  death  of  lessee  aliened  to  the  wife,  and  it  was 
thought  that  she  might  alien  without  consent ;  for  it  could  not 
be  intended  diat  she  was  within  the  word  '  assigns',  for  she 
could  not  alien  to  herself.^ 

It  is  now,  and  has  long  been,  the  understanding  of  the  pro- 
fession that  a  devise  is  not  a  breach  of  a  covenant  or  proviso 
not  to  assign  or  demise  without  a  licence.^  But  to  this  general 
understanding,  which  is  of  great  weight,  we  must  oppose  the 
following  authorities.  It  is  expressly  laid  down  in  Sheppard*s 
Touchstone,^  and  it  is  singular  the  passage  has  never  been  re- 
ferred to,  that  ''  if  a  lease  for  years  be  made  on  condition  that 
the  lessee  shall  not  assign,  or  alien  the  term  or  the  land  during 
his  life  without  the  licence  of  the  lessor,  and  the  lessee  doth  give 
it  by  his  will  without  licence,  this  is  a  breach  of  the  condition, 
and  forfeiture  of  the  estate.  But  if  he  make  an  executor  of 
his  will  only,  this  is  no  breach."  And  we  find  this  statement 
supported  by  a  sdemn  decision.  ^*  The  case  upon  special  ver- 
dict was,  a  lease  was  made  to  Giles  Taunton  for  eighty  years, 
upon  condition,  that  if  he,  his  executors  or  assigns  do  demise 
the  lands  for  more  than  from  year  to  year,  that  then  the  lease 
shall  cease  and  be  void.  G.  T.  doth  devise  it  to  his  son, 
and  dieth,  the  son  enters  by  the  assent  of  the  executors,  the 
question  was,  if  the  condition  be  broken,  for  the  devise  is  not 
properly  a  demise.  But  all  the  justices  held  it  a  breach ;  for 
a  condition  shall  not  be  taken  so  strictly,  that  it  shall  be  ac- 
cording to  the  precise  words  ;  and  if  the  meaning  be  broken, 
it  is  a  breach  of  the  condition  ;  and  none  will  deny  but  a  grant 
of  all  his  estate  had  been  a  breach  ;  so  it  is  here  of  <a  devise  ; 
and  it  was  so  adjudged."^  And  in  support  of  this  doctrine  we 
find  several  dicta.^  But  if  a  devise  be  not  a  breach  of  condi- 
tion against  alienation,  it  might  be  said  that  the  devisee  is 


»  Cro.  Eliz.  757.    See  Lloyd  v.  Crispe,  5  Taunt  249. 

<  Dictum  m  Fox  v.  Swann,  Style,  483.  3  Wils.  C.  P.  237.  3  Mau.  &Sel.  361. 
12  Yes.  395.     1  Russ.  349. 

»  P,  144. 

«. Berry  v.  Taunton,  Cro.  Eliz.  331.  See  Judgment  of  Sir  W.  Grant,  JVI.R^.'in 
Greenaway  v.  Adams,  12  Yes.  395. 

^  See  in  Knight  v.  Mory,  Cro.  Eliz.  60, ;  and  in  Dumpor's  Case,  ibid.  Bl-6. 
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lawfully  in  and  may  alien  without  consent.     But  the  contrary, 
has  been  assumed,  as  clear.^.  The  reason  why  a  devisee  or 
legatee  cannot  alien  without  consent  may  be  said  to  be  because 
he  is  within  the  word  assigns,  and  the  lessee,  his  executors, 
administrators  jand  assigns  are  assumed  io  have  been  restrain- 
ed.    But  if  the  lessee,  or  the  lessefe  ttnd  his  executors  or  ad- 
ministrators  only,  are  restrained,  then  it  seems  that  a  devisee 
would   not  be  restrained   (assuming;  that  a  devise  is  not  a 
breach).   This  appears  to  have  been  overlooked  in  Greenaway 
v.  Adams.^    If  the  same  person  be  both  legatee  of  a  term  and 
executor,  which  is  a  very  common  case,  it  depends  upon  his 
acts  and  declarations,  and  also,  in  somei  cases,  upon  the  fact 
whether  the  debts  of  the  testator  are  paid,  whether  he,  the 
legatee  takes  as  legatee  or  executor.^ 

2.  Cases  in  which  there  was  a  deficiency  of  expression  as 
to  the  tenements  or  the  estate  or  interest  hot  to  be  aliened. 
We  have  seen  that  no  person  legally  possessed  of  a  term  of 
years  is  prevented  from  aliening  the  same^  unless  he  be  re- 
strained by  express  words  in  the  demise  thereof;  so  he  is  not 
restrained  from  parting  with  his  interest  in  any  way  which  is 
not  expressly  prohibited. 

A  lessee  covenanted  not  to  "assign,  transfer  and  set  over, 
or  otherwise  do  or  put  away  the  present  indenture  of  demise 
or  the  premises  thereby  demised,  or  any  part  thereof:*'  it 
was  holden  that  this  covenant  was  not  broken  by  an  underlease, 
and  the  decision  has  been  ever  since  quoted  as  an  undoubted 
authority.^  It  was  reasonable  enough  to  say  that  an  under- 
lease was  not  met  by  the  words  '^  assign,  transfer  and  set 
over,"  but  the  rejection  of  those  which  fdllow,  "  or  otherwise. 
put  away,"  strongly  shows  the  precision  required.  The  court 
after  consideration  construed  **  putting  away*'  as  mean- 
ing some  mode  of  assignment,  an  absolute  putting  away.  It 
should  be  observed  that  in  Pennant's  case,^  an  underlease  was 
held  to  be  restrained  by  the  words  ^*  grant,  alien,  or  assign/' 

1  Greenaway  v.  Adamsy  12  Vei.  395.    Maule  v.  Duke  of  Beaufort,  1  Russ.  349. 
»  12  Ves.  395. 

s  Dyer,  367.  a.  pi.  39.    Shep.  Touch.  454.    6  T.  E.  298.    1  Bos.  &  Pul.  310. 
Pannel  v.  Fenn,  Cro.  Eliz.  347.    Portm^n  v.  Wills,  Cro.  £Uz.  386.    Ibid.  816. 
4  Crusoe  v.  Bugby,  3  Wils.  234. 
»  3  Rep.  64. 
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but  the  point  was  not  then  discussed,  and  the  case  has  never 
been  referred  to  as  authority  on  the  subject.  A  covenant  not 
to  assign  or  otherwise  part  with  the  premises  for  the  whole  or 
any  part  of  the  term,  is  broken  by  an  underlease.^  So  where 
it  was  provided  that  a  lessee  should  not '' demise,  lease/grai^t, 
or  let  the  premises,  or  any  part  thereof,  or  convey,  alien,  assign, 
or  set  over  the  indenture  or  his  or  their  estate  therein,  or  any 
part  thereof,  for  all  or  any  part  of  the  term,"  and  the  lessee  let 
a  person  into  possession  of  part  of  the  pretnises  to  quit  on  three 
months'  notice,  and  occupied  the  remainder  as  a  shop  in  part- 
nership with  the  same  person,  it  was  held  that  such  dealing 
with  the  premises  was  prohibited.^  Lessee  covenanted  not  to 
*'  grant  any  underlease  or  leases  for  any  term  or  terms  what- 
aoever,  or  let,  assign,  transfer,  set  over,  or  otherwise  part  with 
the  premises,  or  his  term  or  interest  therein  or  any  part  there- 
of;" it  was  proved  that  a  clerk  in  the  Post-office  had  lodged 
abore  a  twelvemonth  in  a  room  in  the  house  demised,  but 
Lord  Ellenborough  said,  —  "  The  covenant  can  only  extend  to 
such  underletting  as  a  licence  might  be  expected  to  be  applied 
for ;  and  who  ever  heard  of  a  license  from  a  landlord  to  take  in 
a  lodger  r '3 

But  where  a  lessee  covenanted  not  to  '*  let,  set  or  demise 
the  premises  or  any  part  thereof, /or  all  or  any  part  of  the  term," 
it  was  held  he  could  not  assign  them."^ 

A  lessee  covenanted  not  to  ^*  grant  any  underlease  or  leases 
for  any  term  or  terms  whatsoever,  or  let,  set,  or  assign, 
transfer,  set  over,  or  otherwise  part  with  the  premises  or  the 
present  indenture  of  lease,  or  his  or  their  term  or  interest  by 
that  indenture  granted,  or  any  part  thereof ;"  the  lessee  de- 
posited the  lea^e  with  a  creditor  as  a  security  for  money  ad- 
vanced, Abbott  C.  J.  was  of  opinion  at  nisi  prius,  and  his 
opinion  was  afterwards  confirmed  by  the  court,  that  the  deli- 
very of  the  lease  to  the  creditor  sis  a  security  for  the  payment 
of  money  advanced  by  them,  was  not  such  a  "  parting  with" 
as  to  work  a  forfeiture.*  The  principle  of  this  decision  is  very 
important,  for  it  in  fact  decides  that  an  assignment  or  demise 
by  way  of  mortgage,  is  not  restrained  by  a  covenant  not  to 

>  Doe  V.  Woralcy,  1  Camp.  20.  »  Roe  v.  Sales,  1  Mau.  &  Sel.  297. 

'  Doe  V.  Laming,  4  Camp.  77.  «  Greenaway  v.  Adams,  12  Ves.  395. 

>  Doe  y.  Laming,  Ry.  &  Moody,  36. 
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aasigh  6r  itasiiie  tbe  whale  or  atiy  part  of  the  preim$e» ;  but 
it  is  ppobaUe  thai  a  mortgage  woald  be  held  to  be  within  a 
restraint  not  to  grant  his  interest  in  the  term^  or  any  part 
thereof*  And  it  should  be  observed)  that  Lord  Kenyon  said, 
obker  indeed,  that  a  mortgage  was  a  l»each  of  a  covenant  not 
to  assign*^  If  a  tenant  is  merely  restrained  from  assigning  or 
deipisiDgy  he  may  without  incurring  any  forfeiture,  part  with 
the  possession  under  an  agreement ;  so  a  covenant  not  to  as^ 
sign  the  demised  premises,  does  not  prevent  an  assignment  of 
part.*   ^ 

3*  Gases  in  whioh  the  object  of  the  clause  has  been  de^ 
fealed,  through  the  act  of  the  lessor  himself  and  his  ignorance 
of  its  nature. 

A  lease  was  made  with  a  proviso,  that  the  lessee  or  his  as- 
signs should  not  alien  the  premises  to  any  person  or  personsr 
without  the  special  license  of  the  lessors.  Afterwards  Uie 
lessors  licensed  the  lessee  to  tdien  to  any  person  or  persons 
whatsoever ;  the  lessee  idiened  to  one  Tubbe.  Tubbe  aliened 
without  consent,  and  the  question  was,  whether  it  were  a 
breach  of  the  eonditiea.  It  was  Tesolved,  'Hhat  the  aUena^ 
tion  by  license  to  Tubbe  had  determined  the  condition,  so  that 
no  alienation  which  he  might  afterwards  make  eoilld  break  the 
proviso,  or  give  .cause  of  entry  to  the  lessors,  for  the  lessors 
could  not  dispense  with  an  alienation  for  one  time,  and  that 
the  same  estate  should  remain  subject  to  the  proviso  after. 
And  although  the  proviso  be,  that  the  lessee  or  his  assigns 
shall  not  alien,  yet  when  the  lessors  license  the  lessee  to  alien, 
they  shall  never  defeat  by  force  of  the  said  proviso  the  term 
which  is  absolutely  aliened  by  their  license,  in  as  much  as  the 
assignee  has  the  same  term  which  was  assigned  by  their  as-» 
sent;  so  if  the  lessors  dkpense  with  one  alienation,  they 
thereby  dispense  with  all  alienations  after ;  for  as  in  as  mocb 
as  by  force  of  the  lessor's  license  and  of  the  lessee's  assignment;^ 
the  estate  and  interest  of  Tubbe  was  absolute ;  it  is  not  pos- 
sible that  his  assignee  who  has  his  estate  and  interest  shall  be 
subject  to  the  first  condition.^    And  in  another  report  of  the 

»  8T.  R.  301. 

^  Dicta  per  Lord  Eldon  in  Church  v.  Brown,  15  Ves.  265. 

'  Dumpor's  Case,  4  Rep.  119.  b. 
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same  cbm,*  it  is  said  that  Oawdy,  Cbnch^  and  Popbam,  deli« 
▼ered  their  opinion  severally,  that  the  condition  was  gtmeand 
discharged  by  this  dispensation  to  alien  to  the  lessee  himself; 
ibr  the  condition  being  once  dispensed  with,  it  is  uUerly  deter* 
mined ;  for  it  cannot  be  discharged  for  a  time,  and  in  esse 
again  afterwaids.  The  decision  has  often  been  recognised  as 
ittw,  but  generally  with  disapprobation ;  it  seems,  indeed,  to 
ha^e  been  viewed  in  rather  a  mysterious  Ugbt.  It  ha»  been 
represented  somewhat  in  this  way,--*a  condition  is  a  metaphy- 
sical and  indivisible  thing,  and  if  once  blown  upon,  vanisbeii 
into  thin  air  and  is  for  ever  gone;  by  no  legal  subtilty  can  it 
be  dealt  with,  and  yet  preserved  ;  it ''  must  exist  entire  or  not 
exist  at  all/*^  We  confess  we  have  some  doubt,  whether  the 
learned  judges  who  decided  Dumpor^s  case,  and  the  still  more 
learned. person  who  has  reported  it,  had  any  idea  of  gronnding 
the  decision  in  so  fine  a  doctrine.  We  think  Sir  Edward 
Coke's  version  of  the  judgment  amounts  to  this ;  -~  a  proviso 
against  alieimtion  is  a  mere  personal  contract  between  the 
lesMT  add  lessee,  and  annexed  by  them  as  a  coHatnal  thing  to 
the  estate  granted ;  it  is  not  incident  to  such  estate,  and  has 
no  natural  connexion  with  it:  it  is  as  it  were  a  leadingHrtring« 
whidi  the  kssor  holds  to  prevent  the  lessee  escaping  with  the 
estate ;  but  if  the  lessor  thinks  fit,  he  may  threw  up  the 
string  and  allow  the  lessee  to  ride  off  whither  he  will.  If 
the  lessee  get  his  exeat,  he  may  dismount  and  give  his  steed 
to  A  or  to  B,  or  to  C  And  why  should  A  or  B,  or  C',  when 
he  may  ride  at  lai^e,  go  to  the  lessor  and  beg  him  to  put  the 
leadingHString  on  again  ?  >Our  ancestors  understood  the  advan- 
tages of  freedom  both  in  <  persons  and  in  property  better.  No> 
said  Sir  Edward  Coke,  **  in  as  much  as  by  force  of  the  lessor's 
licence,  by  bis  giving  up  the  string,  and  of  the  lessee's  as* 
signment,  the  estate  of.  Master  Tubbe  was  an  absdute  (erme-^ 
hold;  IT  IS  NOT  POSSIBLE  that  Master  Tubbe's  assignee  who 
has  his  estate  and  freedom  shall  be  subject  to  the  lessor's 
leading-string.'^  Lord  Eldon  rightly  decided  that  it  is  quite 
immaterial,  when  the  lessor  gives  up  the  string,  whether  he 
does  so  that  the  lessee  may  set  up  a  person  named  by  him  th<s 
lessor,  or  any  person  whom  he  the  lessee  may  choose.'     In 

J  Dumpor  v.  Syms,  Cro.  Eliz.  815.  «  Verba  Gibbs,  J.  5  Taunt.  254. 

^  Brummel  v.  Macphersoiii  14  Ves.  173. 
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either  case  there  is  no  privity  between  the  assignee  and 
the  lessor.  The  assignee  will  indeed  see  the  string,  for  it  ia 
most  curiously  fastened  to  the  estate  and  cannot  be  safely  re- 
moved, but  he  will  rejoice  too  much  that  the  lessor  has  let  it 
go  to  put  it  into  his  hands  again.  There  is  certainly  no  hard- 
ship whatever  in  this  doctrine  so  far  as  the  lessor  is  concerned ; 
for  he  need  not  give  up  his  string  unless  the  assignee  engages 
to  give  it  him  again. 

Such  we  think  is  the  ground  of  the  celebrated  rule  in  Dum- 
por's  case,  and  we  confess  we  do  not  think  it  entirely  satisfac- 
tory ;  it  Would  have  been  quite  reasonable  if  the  courta  had 
at  first  decided  that  a  covenant  or  condition  against  alienation, 
especially  if  the  assigns  were  named,  ran  with  the  land  and 
bound  the  estate  into  whatever  hands  it  might  come.  And 
though  the  judges  of  modern  times  have  considered  them- 
selves so  bound  by  the  ancient  decisions  as  not  to  be  able  to 
hold  that  an  assignee  is  subject  to  a  condition  against  aliena-^ 
tion»  unless  he  be  such  an  assignee  as  a  devisee,  executor^  or 
administrator ;  yet  with  some  sacrifice  of  principle,  they  seem 
inclined  to  decide  that  an  assignee  is  bound  by  a  covenant  not 
to  alien  if  assigns  be  named  therein.^ 

If  the  lease  require  that  the  consent  of  the  lessor  should 
be  given  in  writing,  a  parol  consent  is  of  no  avail  at  law ;  nor 
in  equity,  unless  it  be  used  as  a  snare»  and  under  circum- 
stances which  amount  to  a  fraud.^ 

We  will  now  give  a  form  which  we  trust  will  be  found  to 
meet  satisfactorily  the  points  adverted  to. 

'*  And  the  said  lessee  for  himself^  his  heirs,  executors  and 
administrators,  hereby  covenants  with  the  said  lessor,  his  heirs 
and  assigns,  that  he  the  said  lessee,  his  executors,  administra- 
tors, devisees  or  other  assigns,  will  not  except  by  last  will  and 
testament,  at  any  time  or  times  during  the  said  term,  grant, 
assign,  demise,  or  otherwise  part  with  or  affect  either  absolutely 
or  by  way  of  mortgage,  or  upon  trust  or.  otherwise,  the  said 
hereby  demised  premises,  or  any  of  them  or  any  part  thereof 
respectively,,  or  his  estate  and  interest  therein  or  any  part 
thereof,  to  or  for  any  person  or  persons  whatsoever,  without  the 


1  See  Paul  v.  Nurse,  8  Barn.  £c  Cres.  486. 

*  Roe  V.  Harrison,  2  T,  R.  425.    Richardson  v.  Eirans,  3  Mad.  218. 
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xomiexki  in  writing  of  the  said  lessor,  his  heirs  or  assigns,  for 
the  purpose  first  had  and  obtained." 

It  is  asBupied  that  the  lease  will  contain  a  proviso,  that  the 
lease  shall  be  void  upon  breach  of  any  of  the  covenants.  And 
«Qch  proviso  may  also  be  intended  to  avoid  the  lease,  in  case 
the  lessee  become  bankrupt  or  insolvent,  or  in  case  the  tene* 
ments  or  term  be  extended  or  taken  in  execution  by  the 
x^rown  or  any  person  whatsoever.^  It  is  advantageous  that 
the  restriction  against  alienation  should  be  by  covenant  as 
well  as  condition ;  for  though  the  tenements  or  term  become 
vested  in  an  assignee  not  subject  to  such  a  condition,  yet  he,  as 
well  as  the  original  lessee,  would  be  subject  to  the  covenant.' 
But  though  a  person  assigning  a  term  thereby  commit  a 
breach  of  covenant,  yet  the  assignment  is  valid,  unless  the  es- 
tate be  subject  to  an  existing  condition,  that  upon  such  an  act 
it  shall  cease,  or  that  lessor  may  re-enter.^ 

There  are  some  decided  points  on  this  subject  which  should 
be  remembered  here.  If  a  lessor  with  knowledge  of  a  breach 
of  covenant,  or  of  a  proviso  against  alienation,  receive  rent,  he 
cannot  avail  himself  of  the  forfeiture.^  But  by  receiving  rent 
after  one  breach,  he  is  not  thereby  precluded  from  taking  ad* 
vantage  of  a  subsequent  one.^ 

If  an  agreement  for  a  lease  contain  no  declaration  as  to 
covenants,  or  expresses  that  there  shall  be  usual  and  proper 
covenants,  the  lessor  cannot  insert  in  the  lease  a  covenant 
against  alienation.^  Proper  covenants  are  such  as  regulate 
the  express  and  implied  obligations  of  the  parties ;  not  such 
as  limit  the  quantity  of  interest  contracted  for.^ 

We  have  observed  in  the  leases  of  some  considerable  es- 
tates a  proviso  that  all  alienations  by  the  lessee,  his  executors, 
administrators  or  assigns,  of  the  terms  or  any  part  thereof,  or 
of  his  interest  therein,  or  any  part  thereof,  shall  be  void  un- 
less the  deed  or  instrument  be  prepared  by  the  solicitor  of  the 
lesson    Without  considering  the  legal  import  of  such  a  pro*^ 

'  See  Ihe  King  v.  Topping,  M«C1.  &  Y.  544. 
s  See  Paul  v.  Nurse,  8  Bam.  &  Cies.  486. 

3  Ibid. 

4  Goodright  v.  Davids,  Cowp.  803.    Hoe  v.  Harrison,  2  T.  K.  425. 
s  Doe  V.  Bliss,  4  Taunt.  735. 

«  Church  v..  Brown,  15  Yes.  258. 
7  Ibid.  265. 
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•yisoj  we€aniK>t  refrain  from  exjpressing  our  oipinioa.  Chat  it  10 
somewhat  harsh  and  impolitic.  It  does  undoubtedly  ben^t 
•tke  fidkitDr  oi  the  lessor,  but  it  cannot  benefit  the  lessor  him- 
celf^  and  may  iojare  him«  If  the  lessee  have  other  boosehokl 
property  or  freehold  property^  and  he  wishes  to  indude  all  io 
41  settlement^  mortgage  or  other  deed,  the  deed  must  be  pre- 
pitred&ot  by  his  own  confidential  solicitor,  but  by  the  soli- 
licitor  of  a  straq^er ;  unless  he  is  at  the  es:penee  of  a  separate 
deed  for  the  restricted  leasehold  ;  and  suppose  him  to  hare 
^leparate  l^asdiold  tenements  held  of  different  landlords^  and 
both  subject  to  such  a  clause^  he  must  ha^e  separate  deeds. 
Nay^  it  might  be  faidy  contended  that  the  last  will  and  tedta*- 
«nent  of  the  hdder  of  such  leaseholds  should  he  piepared  by 
ihe  solicitor  of  the  lessor.  But  what  is  .the  le^  efiect  nX 
Buch  a  proviso?  It  seems  to  us  similar  to  the  conditioa  ia 
Dumpor's  case^  and  consequently  that  an  assignee  who  comes 
in  lawfully  is  not  bound  by  it.  But  inqiposing  Uiat  the  les- 
see himself  ahtos  by  a  deed  not  prepared  by  die  solicitor  of 
the  lessor,  if  such  deed  be  void,  who  can  take  adTantage  of 
.it?  Not  die  lef»or,  for  the  estate  gtanted  by  him  is  not 
avoided^  and  surdy  not  the  lessee  who  assigns.  The  lessor 
might  avenge  himself  when  the  lessee  or  his  assignae  sought 
A  renewal. 

w.aw. 


ART.  v.— THE  DOCTRINE  OF  EQUITY    RESPECTING  GRAMMAR 

SCHOOLS. 


Eleven  year«  ago  Lord  Eldon  corrected  his  own  opumn 
upon  an  important  fact  respecting  Grammar  Schools ;  and  in 
so  doing  laid  the  doctrines  of  Chancery  upon  the  subject  open 
to  a  correction,  of  which  the  suitors  of  the  court  have  not  yet  ob^ 
tained  the  full  benefit.  The  failure  is  the  more  to  be  regretted, 
inasmuch  as  the  previous  authority  of  the  same  learned  chan- 
cellor seems  to  have  stamped  upon  the  modern  adihinistration 
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of  grAmmftr  ^choak,  and  upon  the  origiaal  views  of  ibe 
foundeFBi  an  iiTomediable  narrowness  of  char»cier,  subversive 
erf*  (heir  main  objects,  and  inconsistent  both  with  expreesdeedsy 
and  with  the  wise  .and  benevolent  spirit  that  prompted  their  en* 
dowoient  When«  therefore,  his  lordship  had  acknowledged 
himself  in  error  as  to  the  facts  which  before  eaustbave  influ- 
enced his  legal  opinions,  it  was  to  be  expected  that  the  coo- 
sequences  of  the  adnutted  mistake  would  be  averted  to  the 
fullest  extent,  Sound  reasoning  might  surely  make  some- 
thing of  materials,  by  means  of  which  such  a  mind  was  con- 
vinced. Seeing  also,  that  those  materiak,  if  duly  applied, 
tnay  lead  io  the  revival  of  every  decayed^  foundation  in  this 
country,  and  to  the  reform  of  all  such  as  are. perverted  from 
their  legitimate  uses,  the  point  of  law  connected  with  them 
•deserves  carefid  consideration.  That  point  is,  whether  the 
foundations  designated  by  the  common  titles  of  Free  Grammar 
School8>  or  Grammar  Schools,  or  Free  Schools,  (amounting 
to  about  five  hundred  in  number  in  England)  are,  by  law,  t» 
termim,  to  be  devoted  exclusively  to  the  teaching  of  the  learn- 
ed languages,  and  not  to  be  altered  except  by  act  of  parlia- 
ment? 

Immediatdy  before  the  discussion  of  the  case  of  the  At- 

.  torney  General  v.  Hartley,^  this  question  would  have  been 

answered  in  the  affirmative  by  almost  every  practition^  of  the 

1  Loid  Kenyon  and  Lord.iUdmi  long  ago  deoonnoed  Uie  abuse  of  these  founda- 
tions, which  it  becomes  our  better  times  effectually  to  check  :  —  Lord  Kenyon  says, 
in  the  case  of  the  grammar  school  at  Skipton-in-Craven  in  Yorkshire,  **  Whoever 
will  examine  the  state  of  the  grammar  schools  in  differeot  parts  of  this  kingdom, 
will  see  to  what  a  iamentaUe  oonditioa  most  of  them  are  reduced  ;  and  wduld  wirfi 
that  those  who  have  any  superintendance  or  control  over  them,  had  been  as  circum- 
spect as  the  Archbishop  of  York  has  been  on  the  present  occasion.  If  other  per- 
sons had  equally  done  their  duty,  we  should  not  find,  as  is  now  the  case,  empty 
walls  Without  scholan,  and  every  thing  neglected  but  the  receipt  of  the  salaries  and 
emoluaoents.  In  some  instances  that  have  lately  come  within  my  knoivledge,  there 
was  not  a  single  jcholar  in  the  schools,  though  there  were  very  lai]ge  endowments  to 
them."  6  Term  Reports,  493.    The  King  v.  the  Archbishop  of  York,  A.  D.  1795. 

Lord  Eldon  says,  in  the  case  of  certain  charity  lands  in  C)he1sea,  Kensington,  and 
St.  Margaret,  Westminster,  founded  by  Henry  Smith  to  redeem  captives  by  the 
Turks :  — "  It  islibsoktely  necessaiy  that  it  should  be  perfectly  understood*  that  cha- 
rity estates  all  over  the  kingdom  are  dealt  with  in  a  manner  most  grossly  improvi- 
dent, amounting  to  the  most  direct  breach  of  trust,"  13  Vesey,  580.  The  Attorney 
General  v.  Griffith,  A.  D.  1807. 

»  2  Jac.  &  W.  360. 
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law.  The  language  of  the  coundel  for  the  defendant  in  that 
case  is^  ''  It  is  now  well  settlied,  that  in  a  grammar  school  the 
education  is  confined  to  the  learned  languages.  That  was 
settled  in  the  case  of  the  Attorney  General  v.  Whiteley.'**  Arid 
the  Chancellor  said,  *'  The  opinion  which  I  have  formed  is 
this,  that  when  a  Bchool  is  instituted  as  a  Free  Grammar 
School,  without  more,  it  is  a  school  to  teach  the  elements  of 
the  learned  languages ;"  admitting,  howerer,  that  usage  might 
justify  a  claim  for  instruction  in  the  minor  elements  of  know- 
ledge  in  particular  cases. 

In  the  case  referred  to  as  that  in  which  the  rule  was  settled. 
Lord  Eldon  had  strangely  relied  upon  Dr.  Johnson's  definition 
of  the  terms  **  Free  Grammar  Schools/^  as  signifying  schools 
for  teaching  grammatically  the  learned  languages.  The  nete; 
information  obtained  in  1820,  in  the  case  of  the  Attorney  Gre^ 
neral  v.  Hartley,  is  noticed  by  his  lordship  in  the  following 
words  in  the  printed  report,  to  which  we  add  the  public  re- 
marks made  by  his  lordship : 

*'  I  feel  obliged  to  Mr.  Spence  for  correcting  the  notion  I 
had,  that  it  was  hardly  possible  to  find  a  free  grammar  school, 
where  boys  were  taught  their  ABC.  I  have  looked  through 
the  book  (Carlisle's  Grammar  Schools,  2  vols.  8vo.)  which  he 
mentioned ;  and  must  correct  that  notion.  There  are  some 
free  grammar  schools,  which  have  afterwards,  by  letters  pa- 
tent, been  partly  devoted  to  that  species  of  education ;  but 
whether  the  letters  patent  were  the  creators  of  that  species 
of  education,  or  whether  that  would  have  been  the  construc- 
tion of  the  private  endowment,  is  another  question.  I  agree 
there  are  to  be  found  instances  of  other  grammar  schools, 
where  there  have  been  no  letters  patent,  in  which  such  edu- 
cation has  been  given  ;  but  the  difficulty  I  have,  in  many  of 
these  cases,  if  not  in  all  of  them,  is  that  I  do  not  know  by 
what  authority  it  is,  that  much  of  that  which  is  stated  to 
have  been  done,  has  been  done.  Supposing  it  were  the  case 
(and  I  will  not  say  it  is  not)  that  the  king,  in  the  Court  of 
Chancery,  could  apply  funds  founded  for  one  purpose  to  ano- 
ther, how  is  it  possible  to  say,  that  what  was  obtained  by  the 
mere  authority  of  trustees,  changing  the  original  purpose  for 
another,  can  be  looked  on  by  me  as  a  legitimate  precedent  ? 
And  therefore,  though  I  think  that  to  the  extent  that  teach- 

3  11  Vesey.  241.  1805. 
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ing  English  has  gone,  I  ought  to  support  it,  supporting  U 
to  a  greater  extent  would  be  extremely  mi8chie?ous«" 

Amidst  the  nice  distinctions  taken  by  the  chancellor  in 
these  remarks^  it  will  be  seen,  that  after  having  examined  the 
book  aUuded  to,  his  lordship's  opinion  as  to  a  matter  of  fact, 
underwent  «ome  change  on  the  subject  of  free  grammar 
schools,  the  appUcation  of  which  change  it  will  now  b6  en- 
deavoured to  point  out.  Besides  that  book^  other  documents 
were  placed  at  the  same  time  in  bis  lordship's  hands ;  but 
the  reporter  has  not  stated  quite  fully  enough  what  fell  from 
the  court  upon  the  occasion.  It  was  a  point  in  the  cause^ 
whether  the  trustees  were  authorised,  as  they  contended  they 
were,  to  impose  upon  the  schoolmaster  the  task  of  teaching 
the  minor  elements,  of  learning  in  addition  to  the  classics  ? 
A  deed  giving  certain  powers  to  the  trustees,  and  dated  in 
1623,  directed  them  to  improve  the  system  of  this  school  of 
Bingley  in  Yorkshire,  according  to  the  system  which  they 
might  find  established  at  Wakefield,  Sedbergb^^  and  *'  oiher 
grammar  schools."  The  limits  of  the  trustees'  power  being 
disputed;  Lord  Eldon  relied  upon  these  words,  and  said,  that 
if  in  1623,  there  could  have  been  found  oihef  grammar  schools, 
in  which  the  minor  elements  of  learning  were  taught,  such 
elements  might  at  any  time  be  introduced  into  Bingley  school. 
''But,"  added  the  chancellor,  *^ nothing  of  the  kind  then 
existed.  My  decisions  in  these  cases  have  always  gone  on  a 
different  view  of  the  facts." 

These  few  remarks  were  the  key  to  the  difficulty  which 
bad  impeded  a  due  settlement  of  other  cases,  and  which  might 
be  removed,  if  it  could  be  shewn  that  Lord  Eldon  had  not 
fully  examined  the  subject.  New  facts  were  accordingly  sug- 
gested, proving  the  true  state  of  tbe  case  as  to  grammar 
schools  generally,  in  and  before  1623 ;  and  judgment  being 
deferred,  an  opportunity  was  allowed  of  enlightening  his 
lordship  by  the  communication  of  these  facts ;  as  in  the  words 
above  cited  it  is  admitted  that  he  was  enlightened. 

The  material  question  now  is,  to  what  extent  this  correction 
of  the  Chancellor's  views  ought  to  be  carried  ?  And  with 
all  the  deference  due  to  so.  great  a  judge,  it  is  submitted, 
that  the  ^'  authority"  was  clearly  good  which  established,  in 

\ 

^  It  is  a  curious  fact  that  the  original  foundation  of  Sedberg  is  not  confined  to 
classics. 
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niaoy  cfttes^  what  Che  papers  pitxlticed  by  Mn  Speace  in  1820 
state  to  have  been  done; — and  also,  Uiat  '^supporting 
^glish  teachers  to  a  ^ater  extent"  than  was  admitted  by 
Iiord  Eldon  in  1820  to  be  proper,  wonld  be  clearly  l^al,  and 
the  very  reyerse'of  "  mischievous/' 

The  sources  pf  sound  information  on  this  subject  afe»  firsts 
the  willf^  and  deeds  of  the  founders ;  2ndly,  the  warranted  de- 
cisions of  courts  of  justice ;  and  3dly,  the  lawful  acts  crf'Irustees 
and  gorernorfi :  and  in  order  to  shew  to  what  ecMMequenees 
the  cqrnection  in  1820  of  Lord  Eldon's  earlier  ojHnions  may 
be  justly  carried^  a  few  examples  taken  from  each  of  these 
souroes,  and  for  the  most  pait  from  those  which  were  then 
«hewn  Ito  {lis  Lordship,  will  be  submitted  to  titt  read^s  oon- 
^ideration  presently* 
.  The  exjamples  which  fall  under  the  first  head,  of  the  wills 
and  deeds  of  the  founders,  distinctly  settle  the  Chancellor's 
lobjection  in  the  Attorney  General  v.  Haftley,  that  the  privaie 
^ndctwmeni  would  not  justify  tuition  in  the  miimr  dements  of 
leamii^,  whatever  the  ktters  p^Uent  might  do.  Nor  can  the 
.objection  prevail  even  in  words,  whenever  letters  patent  have 
,been  the  form  by  which  the  pmate  endowment  baa  been 
icanied  into  effsct  by  the  founder  himself.  And  in  all  other 
.cases  of  letters  patent,  it  is  to  be  presumed  that  the  Attorney 
General, and. other  olBicers  of  state  through  whose  hands  they 
.pass,  have  done  thmr  duty,  in  gi  vingto  them,  as  is  fitting,  inove 
than  mere  ministerial  attention.  So  that  the  eadstence  of 
frequent  letters  patent  upon  such  a  subject  is  exceedingly 
strong  evidence  of  the  legality  of  that  which  they  contain^  4o 
be  cebutted  indeed  by  stronger  proof  of  illegality,  but  not  to 
be  lejected,  if  consistent  with  the  original  foundations* 
*;  Unquestionably  many  grammar  schoob  were  originally  de- 
voted by  their  founders  exclusively  to  classical  learning ;  bat 
of  swdi,  a  great  number  are  susceptible  of  improvement  fiom 
time  to  time  by  the  ex«:cise  of  ^otevrs  with  which  the  founders 
invested  the  governors  or  trustees.  Many  more,  howerer, 
4find  perhajps  oite*third  of  the  whole,  are  specifically  devoted  to 
,the  minor  elements  of  study,  either  in  addition  to  the  classics, 
all  the .  boys  learning  both ;  or  in  common  widi  the  clasKics, 
some  of  the  boys  learning  one  thing,  some  another. 

If  this  be  so,  Dr.  Johnson's  definition  of  the  term  must  be 
rejected,  as  an  example  of  what  is  common  in  his  dictionary i 
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vi2.  of  ackiefquilityof  titeniatterin  quetftumbe^MiBediipeii 
Jbj  the  lexioogFapher,  not  a  complete  ooUectioQ  of  aH  it»cbaiac* 
tenatics  giveo  ;  aad  that  the  fact  is  really  99,  wiD  be  plaio 
from  the  foUowia^  short  stateittent  of,  Ist,  CaMS  oa  original 
wills  and  deeds* 

Manchester^  founded  in  1524;  Childry  in  1526;  Skipton  in 
1548;  Retford  in  1552;  Alford  in  1565;  Hartlebury  in  1565; 
St.  JSees  in  1683 ;  Aldenhamin  1598 ;  New  Romney  ia  1610, 
and  Badey  in  1613,  are  ezamplcB  of  grammatHKhoolsy  which 
by  the  express  teims  of  the  original  endowments  admitted  tui* 
4ian  in  &b  ABC,  Engliaby  or  writittg,  reading  and  aecbuats, 
in  addition  to  the  dassies';  and  no  trace  is  to  be  met  with 
that  the  founders  consideied  themselves  as  ovtsteppiog  aay 
limits  which  their  Hcences  from  the  crown  to  found  grammar- 
schools,  may  now  be  thought  to  have  imposed  upon  their  dis- 
cretion^ 

The  second  sources  of  iisformatian  on  die  subject  are,  the 
warranted  decisions  of  courts  dT  justice,  of  which  we  find  one 
so  early  as  the  year  1596,  by  Lord  Keeper  Egeiton,  who 
mast  have  been  eqvalty  fitmiliar  with  the  intentions  of  the 
cnmn^  and  the  roles  of  law  toochiiig  schools,  at  a  period  when 
less  scope  was  given  than  at  present  to  private  regalataon  of 
thenk  At  Welhugfaoro*,  in  1 596,  Lord  Keqier  Egerton  does 
not  scruple  to  add  by  a  decree  in  chancery,  reading,  writing 
and  aocounts,  to  the  ekssical  courses  previously  taught  in  the 
grammar-school  of  that  place ;  so  little  was  it  then  held  that 
such  a  school  was  by  law  necessarily  confined  to  the  learned 
languages.  The  Birmingham  case  in  1696  and  in  17^^  is 
very  strong ;  and  in  recent  times  similar  decrees  have  been  fise* 
quent;  as  in  1797  for  Monmouth ;  in  1797  for  Newport;  in 
i80$  for  Grantham ;  in  1825  for  Market  Bosworth,  although 
oppoeed  by  the  attorney-general. 

Hie  third  sources  of  information  are,  the  lawful  acts  of  trus- 
tees and  governors  in  this  matter.  Nothing  is  more  asual  in 
the  original  foundation  deeds,  than  a  power  vested  in  the  go- 
vernors to  improve  the  system  of  study  in  grammarH9choohu 
The  discussion  in  the  Bin^ey  school  case  turned  principally 
upon  such  a  power;  and  Lord  Eldon  expressly  admitted, 
that  if  the  trustees  could  have  found  in  1623  any  grammar- 
school  in  England,  legally  devoted  to  other  species  of  learning 
than  the  classics,  such  other  learning  might  be  introduced 
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into  the  Bingley  school.  His  lordship  will  not  reject  the 
foregoing  cases,  and  particularly  that  of  Lord  Keeper  Egerton, 
as  being  of  this  character.  There  are  cases,  as  that  of  the 
Highgate  school,^  and  that  of  the  Leeds ^  school/ where  too 
much  was  aimed  at;  but  these  are  cases  of  abuse  of  the  rule, 
which  cannot  justly  be  adduced  to  abrogate  the  proper  use 
of  it. . 

These  three  sources  of  information  ^em  to  prove,  that  to 
hold  the  title  *'  Free  Grammar-School"  to  be  a  designation 
of  an  establishment  necessarily  confined  to  the  classics,  is  a 
mistake.  The  same  conclusion  is  strongly  supported  by  the 
contemporaneous  exposition  of  some  early  trusts,  and  by 
the  course'  allowed  by  the  legislature  in  several  endowments 
which  deserve  to  be  better  known. 

Of  the  former  class/  Market  Bosworth,  the  Charter-house, 
and  Highgate  schools,  are  striking  examples.  In  1592  Sir 
Wolstan  Dixie  founded  at  Market  Bosworth  ^'  a  school  to  be 
under  a  learned  master^"  and  died.  In  43  Eliz.  his  nephew 
increased  the  foundation  of  this  "  Grammar  school."  And 
if  the  case  had  stopped  here,  *^  mthout  more^^  it  is  plain  that 
upon  Lord  Eldon's  principles,  an  Act  of  Parliament,  or  a  high 
prerogative  appeal  to  the  crown,  would  have  been  necessary 
to  justify  the  addition  of  any  thing  to  teaching  the  learn- 
ed languages.  In  1630,  however,  we  find  that  tuition 
in  English  is  provided  by  the  then  trustees,  without 
scruple«  So  in  the  Charter-house  school,  unquestionably  a 
grammar-school  in  its  origin  in  1610,  we  find  that  in  1627 
the  governors  direct  it  to  be  ^*  the  master's  care,  and 
the  usher's  charge"  to  teach  accounts  to  the  less  promising 
boys,  who  may  be  best  calculated  for  trades.  How  this  most 
judicious  distinction  has  been  lost  sight  of  is  another  ques- 
tion. So  at  Highgate,  the  free  grammar  school  of  Sir  Roger 
Cholmelyof  1665, '^wiMoM^  iwore,"  is  in  1571  provided  with 
statutes,  by  which  the  master  was  ordered  to  "  teach  young 
children,^  as  well  in  their  A  B  C,  and  other  English  books^ 
as  to  write,  and  also  in  their  grammar,  as  they  should  grow 
up  there."  That  this  school  should  have  been  allowed  to 
become  a  mere  English  school  was  clearly  an  abuse;  but  not 

»  2  Russel,  522.  11  Vesey,241. 

A 

""^  An  }/}/ant  school,  as  W  Manchester  in  1525,  in  express  words  ^  so  that  Sir 
f^dward  Coke  was  &ot  the  first  proposer  of  that  best  of  aU  schools,  bh  infant  school.^ 
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so  much  an  abuse,  as  if  like  many  others^  it  had  been  confined 
to  the  classics,  and  so  had  not  been  calculated  to  teach  the 
"  young  or  the  poor"  at  all. 

These,  and  the  like  examples,  may  be  considered  very  im- 
portant illustrations  of  what  our  forefathers  thought  the  term 
"  free  grammar  schools"  would  legally  embrace* 

The  legislature  also  has  passed  acts  from  which  a  similar 
inference  is  surely  to  be  drawn,  inasmuch  as  acts  of  parlia- 
ment upon  this  subject  must  be  presumed  to  be  watched  by 
the. judges  and  others,  as  bound  by  legal  principles.  Ac- 
cordingly, when  the  old  grammar  schools  of  Macclesfield, 
Shrewsbury^  Bolton,  Haydon  Bridge,  and  Bedford,  for  ex- 
ample, are  improved  by  statutes,  as  they  were  in  1774,  1784, 
1785,  and  1793,  so  as  to  permit  writing,,  arithmetic, .  geo- 
graphy, navigation,  mathematics,  and  modern  languages  to 
be  taught  within  their  walls  and  out  of  the  increased  foun* 
dation  estates,  it  is  quite  impossible  not  to  be  impressed  with 
the  opinion,  that  sucl^  subjects  of  study  are  consistent  with 
the  classical  character  of  the  schools.  And  when  to  all  this 
it  is  unquestionably  fit  to  be  added,  that  such  an  extension 
of  the  objects  of  study  invariably  increases  the  resort  of  clas* 
sical  boys,  who  otherwise  would  not,  for  the  most  part,  be 
taught  the  classics  at  all,  a  further  conclusion  seems  inevit^ 
able, — that  the  preference  of.  the  founders  for  the  learned  lan- 
guages is  best  consulted,  by  conforming  the  systems  of  these 
schools  to  the  wants  and  usagea  of  the  times. 

The  doctrine,  indeed,  of  Lord  Eldon,  we  may  venture  to 
call  new ;  and  especially  that  vigorous  application  of  it  which 
we  find  in  the  words  already  cited  from  the  report  of  the  case 
of  the  Attorney  General  v.  Hartley*  Our  forefathers  did  not 
stand  quite  so  still  as  that  doctrine  pre-supposes  them  to 
have  done* 

To  form  a  cprrect  estimate  of  the  views  ^f  the  founders  of 
grammar-schools,  in  the  sixteenth  and  seventeenth  centuries, 
various  treatises  on  education,published  in  those  periods,  should 
be  consulted.  Books  now  extant,  which  discuss  the  advan- 
tages o(.  general  modes  of  study,  as  well  as  the  study  of  the 
learned,  languages,  should  surely  lead  us  to  adopt  with  cau- 
tion the  assertions  of  those  who  say  that  the  early  schools  of 
the  country  were  devoted  exclusively  to  Latin  and  Greek,  un. 


110  Tke  Dodrme  ef  Equity 

le«9  proof  of  the  faet  be  produced  in  the  positive  rules  of  th^ 
founder.  The  ^'Triall  of  Witts,"  written  by  Huartes,  a 
Spaniard,  and  translated  into  English  in  1594,  abounds  in 
curious  and  instnictiye  passages  on  this  point,  which  could 
not  fail  to  be  subjects  of  reflection  to  our  studious  ances^ 
tors,  when  actually  occupied  in  estaUishing  schoofe.  ^  The 
advantages  of  writing  a  &ie  hand  are  spoken  of  in  it,  in  terms 
equaUy  strosg  with  those  of  QuintiUan ;  and  we  know  how 
highly  King  James  the  First  thought  of  this  accompli3hment, 
little  disposed  as  he  was  to  neglect  solid  learning.  The  arjt  of 
penmanship  was  cultivated  at  that  time  by  the  greatest  scho- 
lars. But  a  peculiar  object  of  the  book  of  Huartes  is  to  shew 
the  expediency  of  devoting  boys  of  various  tastes  to  various 
studies ;  and  it  is  remarkable,  that  after  his  time,  the  founders 
of  more  and  more  schools  so  far  agreed  with  him,  as  to  direct 
the  more  ftomking  students  to  be  brought  up  to  the  deeper 
learning,  whilst  others  "  more  fitted  for  trades*'  were  to  be 
instructed  only  in  the  elements  useful  in  common  occupations. 
This  was  expressly  the  case  with  the  Oharter  House,  founded 
in  1614  and  1627,  which  however  has  since  been  deprived  of 
the  bene6t  of  so  excellent  a  rule,  and  fa  reduced  to  the  rigor- 
ous classical  character,  to  the  great  injury  of  the  poorer  classes 
of  people.  When,  and  why,  the  change  was  made  at  the 
Charter  House,  seems  uncertain.   That  it  is  an  abuse,  is  clear. 

The  coniemporama  eipositio  is  a  safe  key  to  the  meaning 
of  deeds,  and  in  Evelyn's  Memoirs,  written  fourteen  years  after 
the  comptete  establishment- of  the  Charter  House,  we  have  a 
striking  illustration  of  the  original  rule  as  he  understood  it ; 
f(»r  being  in  Holland  in  1641,  he  says,  *^  1  went  to  see  the 
Weese  House  (at  Amsterdam)  a  foundation  like  our  Charter 
House,  for  the  adimssion  of  decayed  persons,  orphans  and  poor 
children,  where  they  are  taught  several  occupations.***  As 
every  body  knows,  the  Charter  tlouse  is  now  an  exclusive  clas- 
sical school,  in  defiance  of  one  of  its  articles  ^  That  it  should 
be  the  master's  care  and  the  usher's  chaige  to  teach  arith- 
metie  to  those  most  fitted  for  trades." 

So  far  from  thinking  the  grammar-schools  availaUe  as  they 

1  The  game  of  chess  is  strongly  recommended  in  it ;  and  in  1614  we  find  the 
boytof  pamberwell  Grammar  School  directed  to  be  taught  that  amusement. 
^  Ereljn's  Memoirs,  vol.  i.  p.  16. 
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are  now  for  brioging^  idbe  nobiliiy,  the  Doke  of  Biickipg^ 
bam  proposed  in  Pariiament  that  a<soUege  sfaoiild  be  csMied 
for  that  purpose.  Mtltoo^  Hartlib^  and  many  others,  were 
deeply  occupied  in  devising  plans  oi  educ»lion,  which  bo  one 
then,  thoi^ht  should  be  confined  to  the  nwve  classical  elenwnts ; 
and  in  the  king's  library  there  is  pieseryed  in  Molnar's  Syl* 
lecta  Scholastica,  a  coa^plete  pkin  for  the  government  ef 
schools,  drawn  up  in  1644,  of  which  the  23d  chapter  is  de- 
voted to  an  expknittiion  how  to  teadi  arithmetic. 

Lord  Hard wicke's  doctrine  in  the  court  of  Chancery,  that  the 
poor  OB^t  not  to  ei^y  the  benefits  given  to  them  by  their  an« 
ouAois,  must  be  abandoned ;  and  the  decayed  graramar-schodls 
must  not  be  altogether  neglected  amongst  the  greater  objects 
which  will  for  some  years  solicit  the  attention  of  Parttament. 
But  whatever  the  l^slature  may  do  with  the  abvndaait  mate^ 
rials  which  exist  for  reforming  prudently  what  is  amiss  in  this 
sttbj^ect.  Chancery  is  bound  to  atekiister  justice  to  schcdastic 
suitors,  according  to  the  fntt^  measure  of  which  the  records  of 
the  court  can  furnish  ilequent  and  good  precedents. 


ART.  yi.*-.WH£T£CBB  GO&Sm  CONSTITUTE  A  GOOD  CONSIDERA- 
TION FOR  AN  ANNUITY  GRANTED  UNDER  THE  53  G.  3.  c.  Ml. 

Among  Xhe  very  immerous  cases  that  have  been  brought. be^ 
fore  the  courts  as  to  the  ponstruetton  of.  the  statute  53  6.  3k 
c.  141.  relating  to  the  registration  of  gmnts  of  life  aminitiesv 
the  point  now  proposed  for  examination  has  neiDer  been  di-* 
rectly  raised.  But  by  a  comparison  of  this  act  with  tib^ 
17  6.  3.  c.  26.  which  it  repealed^  and  firom  several  inci^ 
denial  dicta  of  thejudges,  we  may  come  to  a  satia^ctory  so- 
lution of  the  question. 

The  object  of  the  statute  of  17  O.  3.  was.  not  only  to  check 
the  pernicious  practice  of  granting  life  annuities  at  very  kt^ 
adequate  prices,  by  n^ing  the  whole  transaction  notorious, 
and  to  protect  infants  against  such  grants ;  but  also  to  se« 
cure  to  the  gtantor'  the  real  value  pretended  to  be  given  by 
way  of  consideration  for  the  grant.     For  this  purpose  it  was 
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enacted  that  money,  only  should  constitute  a  valid  considera^ 
tion ;  money's  worth  was  not  sufficient.  Thus  in  the  third 
section  it. was  provided  that  the  consideration  '^  shall  be  in 
money  only ;"  and  in  the  fourth  section,  that  it  shall  be  law- 
ful.for  the  courts  to  order  the  securities  to  be  cancelled^  and 
judgment  entered  up  to  be  vacated,  "  if  the  consideration  or 
any  part  of  it  is  paid  in  goods." 

The  present  statute  contains  no  such  direct  prohibition^ 
though  from. the  second  section  one  would  oonclude  that  the 
legislature  never  contemplated  the  possibility  of  goods  form- 
ing the  whole  or  part  of  the  consideration. .  Thus  that  sec- 
tion/requires the  ^'  pecuniary  consideration"  to  be  stated  in 
the  memorial^  and  the  seventh  column  of  the  schedule  is 
headed  ^'  consideration,  and  how  paid^"  and  the  instances 
giveu  in  that  column  are  money,  notes,  and  bills  of  ex- 
change. , 

On  a  question  being  raised  under  this  act,  a&to  whether 
a  power  of  xedemption  should  be  stated  in  the  mernqrial,  as 
part  of  the  consideration,  Abbott  C.  J.  said,  '^  it  is  only  ne- 
cessary to  read  the  schedule,  the  seventh  column  of  which 
has  these  words,  '  consideration  and.  how  paid.'  It  is  ob- 
vious, therefore,  that  the  consideration  there  spoken  of  is  a 
consideration  which  can  be  paid."^  In  another  case,  Bayley 
J.  says,  '^  The  second  section  requires  that  the  pecuniary  con- 
sideration shall  be  enrolled  according  to  a  given  form  set 
out  in  the  act.  In  that  form,  in  the  column  headed  '  con- 
sideration, and  how  paid,'  are  the  words  '  so  much  paid  in 
money,  so  much  paid  in  bank  notes,  or  other  notes,  or  bills  of 
exchange.'  It  appears  clearly,  therefore,  that  that  section 
contemplated  a  consideration  paid  in  money,  or  promissory 
notes,  or  bills  of  exchange  ;  and  construing  that  section  with 
the  tenth,  I  am  of  opinion  that  the  legislature  intended  an 
annuity,  bought  on  the  one  hand,  and  sold  on  the  other,  for 
a  consideration  moving  from  the  grantee  to  the  grantor."^ 

From  reading. the  above  section  by  itself,  it  would  be  diffi- 
cult to  come  to  the  conclusion  that  goods  in  the  whole,  or  in 
pai*t,  could  form  a  valid  consideration ;  the .  more  so,  when 

I  Lewis  V.  Smith,  3  B.  &  A.  208.  . 
»  Blake  v.  Attersoll,  2  B.&  C.  Sei. 
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one  compares  it  with  tlie  corresponding  section  in  the  former 
statute^  for  in  that  the  word  "  pecuniary"  is  not  used. 

It  is  probable^  however,  that  that  word  was  introduced  ajflk 
▼isedly  for  the  purpose  of  doing*  away  with  the  necessity  of 
including  in  the  memorial  provisoes  that,  legally  speaking,  con-> 
stituted  part  of  the  consideration,  though  they  had  nothingto  do 
with  the  price  of  the  annuity,  (thus  under  the  17  G.  3.  c.  26. 
it  was  held  necessary  to  set  forth  in  the  memorial  the  terms 
and  conditions  contained  in  a  clause  empowering  the  grantor 
to  redeem)^  and  the  expression  pecuniary ,  contrary  to  the 
custcMn  of  modern  legislators,  may  have  been  used  in  its  pecu* 
liar  extent  and  signification,  that  is  to  say,  as  distinguishing 
pecunia  from  nummus. 

Viewing,  however,  the  second  section  with  the  6th  and 
the  10th,  whatever  may  have  been  the  intention  of  the  legis-i 
lature,  there,  can  be  little  doubt  that  goods  may  constitute  a 
valid  consideration  undier  the  53  Geo.  3.  c.  141. 

The  sixth  section  in  enumerating  the  cases  in  which  the 
courts  may  order  the  securities  to  be  cancelled,  amongst  others 
that  do  not  concern  the  present  question,  comprises  those  in 
which  '*  the  consideration  is  expressed  to  be  paid  in  money, 
but  the  same  or  any  part  of  it  shall  be  paid  in  goods ;'' 
but  omits  the  provision  in  the  corresponding  section  of  the 
preceding  statute,  which  includes  also  cases  in  which  '^  the 
consideration  or  any  part  of  it  is  paid  in  goods.".  From  the 
omission  of  these  words,  it  seems  that  goods  may  form  the 
whole  or  part  of  the  consideration,  and  that  in  those  cases 
only  can  the  securities  be  cancelled,  in  which  the  grantee  itiis^ 
describes  the  real  nature  of  the  consideration  ;  added  to  which^ 
the  expres»on  ^^paid  in  goods,"  shews  that  goods  may  pro* 
perly  be  entered  in  the  memorial  under  the  words  "  consider*^ 
ation  and  how  paid," 

Again  the  tenth  section  enacts  that  the  act  shall  not  ex^ 
tend  "  to  any  voluntary  annuity  or  rent-<;harge  granted  with- 
out regard  to  pecuniary  consideration  or  money's  worth ;"  the 
m)rds  '*  money's  worth"  were  not  used  in  the  corresponding 
section  of  the  former  act,  so  that  from  this  section  also,  one 
would    suppose,   that    all  cases,   not  otherwise  excepted,  in 

»  Ex  parte  Ansell,  1  B.  &  P.  62. 
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which  money's  worth  formed  the  consideration,  would  come 
within  the  statute.  And  such,  with  certain  limitations^  ap- 
pears to  be  the  opinion  of  the  courts. 

The  application  of  the  sixth  section  seems  never  to  have 
been  relied  on,  either  by  the  judges  or  counsel ;  but  in  the 
case  of  James  v.  James^^  Dallas,  C.  J.  in  delivering  the  judg- 
ment of  the  court,  says,  '^  the  tenth  section  declares  that  the 
act  shall  not  extend  (amongst  other  things)  '^  to  any  volun- 
tary annuity  or  rent-charge,  granted  without  regard  to  pecu- 
niary consideration  or  money's  worth/'  and  from  these  words 
it  has  been  argued  that  the  act  applies  to  all  cases  where  any 
thing  valuable  is  given  for  the  purchase  of  an  annuity.  It 
is  here  that  these  words  import  that  "  money's  worth"  may, 
in  certain  cases,  be  '^  a  pecuniary  consideration,"  within  the 
meaning  of  the  act,  as  where  the  grantee  pays  for  the  annuity 
in  part  or  in  whole,  by  goods  or  merchandize,  with  a  nominal 
or  perhaps  real  value  imposed  upon  them,  to  be  converted 
into  money  by  the  grantor ;  and  where.the  object  of  the  grantor 
was  to  raise  money,  and  such  appears  to  be  the  real  nature 
of  the  transaction,  however  it  may  be  disguised." 

And  in  Blake  V.  Attersoll,  before  alluded  to,  Littledale  J. 
says, ''  I  am  clearly  of  opinion  that  to  bring  a  case  within  the 
63  Geo  3.  c.  141.,  there  must  be  an  actual  sale  for  money,  bills, 
w  goods.'* 

"  Money's  worth"  is  a  very  vague  expression,  but  the  con- 
struction that  it  must  receive  is  obvious  from  the  foregoing 
dicta.  In  the  former  case  an  action  was  brought  on  a  bond, 
in  the  condition  whereof  it  was  recited,  that  the  plaintiff  was 
entitled  to  an  interest  in  certain  veins  of  Coal  for  her  life,  and 
that  she  by  indentures  of  even  date  with  the  bond  had  assign- 
ed such  interest  to  the  defendants,  who  in  consideratioa  there- 
of had  agreed  to  pay  her  an  annuity  of  60/.,  for  the  payment 
of  which  the  bond  was  conditioned  ;  and  it  was  held  that  no 
memorial  need  be  enrolled  under  the  statute,  for  that  the  act 
does  not  extend  to  cases  of  fair  and  bona  fide  sale  of  landed 
property,  whether  freehold  for  life,  or  leasehold  for  term  of 
years,  where  the  consideration  in  part  or  in  whole  may  be  an 

'  2  J3.  &  B.  703, 
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annuity  to  the  vendor:  the  consideration  in  such  cases  not 
being  a  pecuniary  consideration  or  money's  worth  within  the 
meaning  of  the  statute. 

On  the  whole  then,  we  may  conclude  that  where  goods  are 
given  instead  of  money  for  the  purchase  of  an  annuity,  and 
where  the  object  of  the  grantor  is  to  raise  a  sum  of  money, 
the  grant  is  valid,  if  not  void  on  other  grounds  than  those 
now  suggested. 

H.  C. 


ART.  VII. 

1.  A  Practical  Treatise  on  Powers.  By  Sir  E.  B.  Sue  den. 
Fifth  Edition.     1831.     pp.  xlix.  841. 

2.  A  Treatise  on  Powers.  By  Henry  Chance,  Esq.  of 
Lincoln's  Inn,  Barrister  at  Law.  In  two  volumes.  1831. 
Vol.  i.  pp.  cxlv.  494.    Vol.  ii.  674. 

• 

'*  As  good  almost  kill  a  man  as  kill  a  good  book.  Who  kills 
a  man,  kills  a  reasonable  creature,  God's  image ;  but  he  who 
destroys  a  good  book,  kills  reason  itself;  kills  the  image  of 
God,  as  it  were,  in  the  eye.  -  Many  a  man  lives  a  burden  to 
the  earth,  but  a  good  book  is  the  precious  life-blood  of  a  mas- 
ter-spirit, embalmed  and  treasured  up  on  a  purpose  to  a  life 
beyond  life.  We  should  be  wary,  therefore,  what  persecution 
we  raise  against  the  labours  of  public  men — how  we  spill 
that  seasoned  life  of  men,  preserved  and  stored  up  in  books.; 
since  we  see  a  kind  of  homicide  may  be  thus  committed, 
sometimes  a  martyrdom,  and  slay  an  immortality  rather  than 
a  life." 

With  this  eloquent  and  excellent  caution  before  our  eyes, 
we  proceed  to  make  a  few  observations  on  the  volumes  the 
titles  of  which  we  have  noted  above,  and  particularly  on  the 
latter.  More  than  twenty  years  have  now  elapsed  sipce  the 
first  publication  of  Sir  Edward  Sugden's  work,  and  it  is  not 
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our  intention  now  to  discuss  at  length  its  merits  and. demerits. 
Its  chief  praise  doubtless  is,  that  it  gives  the  just  result  of 
the  numerous  authorities  in  a  readable  shape^  and  to  those 
who  know  the  fountains  of  our  law^  this  is  no  trifling  merit. 
To  extract  from  them  the  living  water,  to  draw  from  the  re- 
corded cases  the  silver  thread,  requires  a  patience^  an  indus- 
try, a  judgment,  and  an  ingenuity,  which  few  possess.  But 
Time,  the  great  innovator,  has  not  passed  by  and  left  Sir 
Edward's  volume  untouched.  The  Law  of  Powers  is  a  living 
science,  and  ever  subject  to  alteration;  and  more  than  this,  it 
is  a  system  which  rests  not  immediately  on  the  eternal  prin- 
ciples of  right  and  wrong,  but  is  made  up  of  merely  arbitrary 
rules,  the  result  of  the  wisdom  and  experience  of  successive' 
judicial  legislators.  Now  assuming  that  these  fundamental 
rules  were  sufficient  and  complete,  and  that  none  among  our 
judges  were  given  to  change,  the  mere  application  of  them  to 
the  numerous  cases  which  arise  in  such  a  community  as  ours, 
would  necessarily  cause  from  time  to  time  considerable  altera- 
tion, at  least  in  the  superstructure  of  this  legal  erection.  And 
thus  it  is.  No  one  indeed  can  suppose,  that  if  Sir  Edward 
Sugden  were  now  to  sit  down  to  frame  a  treatise  on  Powers, 
that  he  would  produce  such  a  volume,  as  his  Essay  of  1808, 
with  the  subsequent  decisions  added,  and  a  few  alterations, 
now  is.  Many  doctrines  which  were  then  merely  struggling 
into  existence,  and  required  to  be  supported  by  argument  and 
research,  have  since  attained  a  perfect  manhood,  and  have 
been  fairly  introduced,  and  in  a  practical  treatise  we  do  not 
wish  to  be  informed  whence  they  came.  Again,  Sir  Edward 
found  Mr.  Powell's  work  in  the  hands  of  the  profession,  and 
where  he  discovered  Mr.  Powell  to  be  wrong,  he  very  properly 
thought  it  his  duty  to  refute  him ;  but  at  the  present  day  Mr. 
Powell's  mistakes  are  of  very  little  importance.  ,  In  short, 
our  author  made  good  use  of  the  materials  before  him,  but  in 
the  fabric  which  he  constructed,  suitable  and  convenient  as 
it.  was,  we  now  perceive  many  deformities  and  imperfections. 
We  think,  then,  a  new  work  on  Powers,  adapted  to  the  present 
state  of  our  knowledge  and  acquirements,  would  be  an  ac- 
ceptable boon  to  students  and  practisers ;  and  that  the  supply 
of  this  want  is  an  object  of  honourable  ambition. 
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We  may  now  inquire  how  Mr.  Chance  has  qpcnpied  the 
vacant  ground^  and  whether  his  work  deserves  a  permanent 
situation  among  the  household  goods  of  a  lawyer.  His  two 
volumes  contain  considerably  more  than  twice  the  matter  of 
Sir  £d  ward's,  if  not  three  times  as  much ;  and  this  is  no  doubt 
an  alarming  fact.  But  we  would  relieve  him  from  the  appre- 
hension expressed  in  his  preface,  that  he  may  be  subject  ''  to 
the  charge  of  prolixity  in  the  statement  of  cases,  so  justly 
imputed  to  Mr.  Powell,  or  of  the  introduction  of  extraneous 
matter:"  without,  however,  entirely  pledging  ourselves  to 
his  opinion,  ^'  that  any  curtailment  of  moment  would  lessen 
its  practical  utility."  Perhaps,  indeed,  there  are  not  many 
sections  with  which  we  could  wholly  dispense^  but  whether, 
without  denying  the  wisdom  of  the  maxim,  ^'  de  minimis  non 
curat  lex,"  a  pretty  considerable  curtailment  might  not  have 
been  effected,  may  admit  of  some  doubt. 

Mr.  Chance's  volumes  shew  that  he  possesses  admirable 
qualities  for  the  task  which  he  has  undertaken ;  great  pa- 
tience in  investigation,  much  discrimination,  and  a  reflecting 
mind  ;  but  they  also  shew  what  every  day's  experience  con- 
films,  that  without  judgment  excellent  abilities  may  labour 
in  vain.  We  lately  heard  the  character  of  a  very  thriving 
professional  man,  who  certainly  possesses  no  brilliant  talent, 
thus  happily  set  off:  "  He  is  a  man  of  excellent  judgment,  he 
talks  less  nonsense  than  any  man  I  know."  It  was,  too,  well 
said  by  Dean  Swift,  "  that  the  difference  betwixt  a  madman 
and  one  in  his  wits,  in  what  related  to  speech,  consisted  in 
this  ;  that  the  former  spoke  out  whatever  came  into  his  mind, 
and  just  in  the  confused  manner  as  his  imagination  presented 
the  ideas :  the  latter  only  expressed  such  thoughts  as  his 
judgment  directed  him  to  choose,  leaving  the  rest  to  die  away 
in  his  memory ;  and  that  if  the  wisest  man  wonld  at  any  time 
utter  his  thoughts,  in  the  crude  indigested  manner  as  they 
came  into  his  head,  he  would  be  looked  upon  as  raving  mad.'** 
Now  as  a  general  description  of  Mr.  Chance's  volnnies,  we 
will  say  they  contain  a  laborious  and  correct  analysis  of  the 
cases,  accompanied  by  many  shrewd  and  many  very  trifling 
and  foolish  observations ;  his  pen  seems  to  have  rambled  on 

»  Swift's  Works,  vol.  viii.  199.  Scott's  edit. 
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without  any  restraifit,  and  we  should  think  that  few  of  his 
thoughts  have  been  left  to  die  away  in  his  memory.  He  sel-. 
dom  gives  that  which  is  so  important  in  a  practical  work^  the 
general  result  of  a  class  of  cases,  but  fritters  away  his  strength, 
for  he  has  strength,  in  shewing  distinctions  between  them, 
and  in  raising  legions  of  doubts — no  useful  auxiliaries. 
-  The  different  parts  of  his  work  are  well  distinguished  and 
arranged,  and  in  this  respect  well  adapted  for  use.  We  have 
abundant  tables  of  cases  and  works  cited,  and  a  copious  in- 
dex :  and,  what  is  an  excellent  addition,  the  subject  of  the 
cases  is  given  in  the  table,  and  if  a  case  contains  more  than 
one  point,  the  different  points  are  noted,  with  a  reference  to 
each:  thus — 

Bristow  v.  Boothby, 

Perpetuity [321] 

Re  vocation  of  will... .   [1737] 

^^  It  was  scarcely  to  be  expected,  that  admitting  a  new 
work  on  Powers  to  be  wanted,  the  author  of  that  new  work 
should  not  frequently. come  into  colUsion  with  Sir  E.  Sugden ; 
this  has  been  the  author's  lot  on  various  occasions ;" — and.  it 
may  be  added  with  various  success  :  sometimes,  however,  he 
very  usefully  shows  errors  in,  and  limits  and  qualifies,  his  pre- 
decessor's statements. 

We  will  now,  so  far  as  our  limits  will  pennit,  give  some 
proofs  of  what  we  have  thus  generally  advanced.  We  first 
notice  one  or  two  instances  in  which  Mr.  C.  has  come  into 
collision  with  Sir  Edward. 

Sir  Edward  states,  "  That  every  power  reserved  in  a  deed 
executing  a  power  will  be  strictly  constriied,  and  therefore  a 
mere  power  of  revocation  in  such  a  deed  will  not  authorise  a 
limitation  of  new  uses.*  "  This  statement  the  Law  Magazine 
has  already  controverted,^  and  Mr.  Chance  also  combats  it 
with  success.  ^  Perhaps  the  rule  might  be  thus  stated :  On 
the  exercise  of  a  power  of  revocation  which  was  reserved,  the 
party  may  limit  or  declare  new  uses  or  trusts ;  but  a  party 


»  Chap.  V.  s.  7.  p.  332.  5th  edit. 
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cannot  acquire  a  right  to  declare  new  uses  by  merely  exer- 
cising a  power  of  revocation  which  was  given  to  him.  Sup- 
pose a  father  settles  an  estate  on  his  second  son  in  strict  set- 
tlement, with  the  ultimate  remiaindec  to  himself  (the  father)  in 
fee,  with  a  power  for  the  second  son  merely  to  revoke  the  uses. 
It  is  apprehended  the  second  son  could  not  limit  new  u«es. 
Suppose  again  in  such  a  case,  the  estate  were  charged  with 
9  sum  of  money,  and  a  term  were  limited  to  secure  it,  and 
that  the  second  son  had  power  to  appoint  the  whole  or  part  of 
this  sum^  and  that  he  accordingly  made  an  appointment  re- 
serving a  power  to  revoke ;  if  he  revoked,  he  might  make  a 
fresh  appointment. 

The  following  we  giv0  as  a  specimen  of  some  very  unpro- 
fitable comments  in  Mr.  C.'s  work,  on  observations  by  Sir 
E.  Sugden.  *'  Sir  E.  Sugden,  after  observing  that  *  Hobart, 
C.  J.  even  laid  it  down  that  a  verbal  declaration  that  the  exe- 
cution of  the  power  shall  not  take  effect  till  a  particular  time 
is  good,'  adds, '  which  it  should  seem  may  be  supported  on 
the  same  principle,  that  deeds  in  general  may  be  delivered  as 
escrows.'  The  meaning  of  this  passage,  or  of  the  cited  dictum 
is,  perhaps,  not  perfectly  clear ;  it  would,  at  all  events,  seem 
difficult  to  sustain  a  verbal  declaration,  in  opposition  to  the 
words  of  a  deed  regularly  and  fully  delivered."  Mr.  Chance's 
'  perhaps,'  a  favourite  ally,  cannot  save  him.  The  passage 
and  the  dictum  are  clear  enough;  and  the  difficulty  which 
he  starts  is  quite  beside  the  question,  for  Sir  E.  Sugden  speaks 
of  an  escrow,  an  instrument  sealed,  and  not  regularly  and  fully 
delivered  ;  and,  in  fact,  not  delivered  at  all. 

Again  we  read  in  Mr.  Chance',  —  "  Sir  E.  Sugden  says,  *  a 
power  to  appoint  to  issue,  includes  all  issue,  however  remote, 
born  in  due  time ;'  it  is  almost  unnecessary,  however,  to  add, 
that  though  the  genial  meaning  of  the  word-  issue  may  be 
more  extensive  than  that  of  childreki,  this  must  depend  upon 
the  context;  in  Bristow  v.  Ward,  the  word  issue  was  con- 
sidered to  mean  children.  In  many  cases  the  words  children 
or  remoter  issue,  or  words  to  that  effect  are  found."  Almost 
unnecessary ! 

Sir  E.  Sugden  has  the  following  passage: — "  Where  the 
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4oB€e  of  the  power  is  a  mere  stranger  and  a  trmtee  of  it,  ti|X)n 
a  bill  being  filed  before  an  appointment,  the  eourt  always 
decrees  an  equal  distribution  of  the  fund  amongst  the  objects ; 
and  although  the  trustee  of  the  power  might  have  excluded 
some,  the  court  cannot,"  citing  Kemp  v.  Kemp,  6Ves.  849, 
and  Longmore  v.  Broom,  7  Ves.  124.  Mr.  Chance  justly,  we 
think,  argues  there  should  be  some  strong  authority  for  the 
position  that  a  court  will,  on  a  bill  filed,  deprive  a  donee  of  a 
power  of  the  discretion  reposed  in  him ;  and  assents,  that 
the  cases  cited  furnish  none  such.  Kemp  v.  Kemp  certainly 
does  not  justify  Sir  iBdward,  nor  does  Longmore  v.  Broom ; 
though  Mr.  C.  does  not  seem  to  have  read  this  latter  case  with 
his  usual  attention.  He  says  there  was  not  in  it  an  exclusive 
power,  and  that  it  did  not  appear  why  the  executors  were"  not 
permitted  to  execute  the  power.  The  power  was,  to  divide 
amongst  the  testator*s  brothers  and  his  sister  or  their  child- 
ren. Before  an  appointment  a  bill  was  filed,  and  the  prin- 
cipal question  was,  —  what  is  the  class  entitled  ?  The  M.  R. 
decided,  that  it  consisted  of  the  brothers,  sisters,  and  their 
children.  The  donee  might  have  given  the  whole  to  the  bro- 
thers and  sister,  or  the  whole  to  their  children,  and  so  far  had 
an  exclusive  power.  ^^  The  trustee  had  a  discretion;  and 
might  have  excluded  some ;  but  this  court  haying  once  ascer- 
tained, that  those  were  tlie  objects  of  bounty,  were  obliged 
to  divide  it  among  all."  The  donee  it  appears  had  abused  his 
trust ;  he  had  kept  balances  in  his  hand  improperly,  and  had 
delayed  executing  his  power  or  trust  for  a  long  period ;  hence, 
on  the  bill  being  filed,  the  court,  on  ascertaining  who  were 
the  objects  of  the  power,  gave  it  to  them  at  once,  as  if  the 
donee  had  died  without  executing  his  power.  Here  there  was 
some  ground  for  depriving  the  donee  of  his  discretionary 
power.  But  if  there  were  an  immediate  legacy,  without  any 
prior  life  interest,  to  be  divided  among  a  class  of  children,  as 
the  father  or  as  the  mother  should  appoint,  and  in  default  of 
appointment  to  the  children  equally,  although  there  should 
be  nq  improper  conduct  in  the  donee  of  the  power,  yet  we 
doubt  whether  a  court  would  allow  the  donee,  after  all  the 
children  had  attained  twenty-one  years,  to  deprive  them  of 
the  enjoyment  of  the  gift  during  his  or  her  whole  life.     In 
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Coleman  v.  Seymour/  where  such  a  gift  occurred^  it  does  not 
appear  by  the  report  whether,  at  the  time  the  bill  was  filed^ 
all  the  children  were  of  age.  Lord  Hardwicke  said,  ''the 
interest  shall  not  accumulate,  but  go  in  the  meantime,  among 
those  entitled  to  the  principal^  for  maintenance,  till  the  mo* 
ther  elxecutes  the  appointment,  which  she  may  still  do/' 
Mr;  Chancers  note  on  this  case  is  not  quite  correct ;  he  says, 
'' it  appears  to  have  been  considered  that  the  mother  would 
have  her  whole  life  to  execute  an  appointment."  ^ 

In  discijsssng  the  question,  what  is  a  power  and  what  a 
trust;  Mr.  Chance'  includes  cases,  in  which  there  was  a  be^ 
quest  to  the  objects  of  the  power  in  default  of  appointment ; 
but  here  we  think  he  is  wrong:  for  if  a  power  be  accom^* 
panied  by  a  bequest  either  express  or  by  implication  to  all 
the  objects  of  the  power,  such  a  power  is  a  proper  power,  and 
there  is  no  obligation  on  the  donee  to  execute  it,  nor  will  a 
court  execute  it,  should  he  neglect  or  refuse  so  to  do.  But  if 
there  be  no  prior  life  interests,  a  court  will  even  in  his  lifetime^ 
in  some  cases  at  least,  give  effect  to  the  bequest  in  default  of 
appointment.^ 

Mr.  Chance  concludes  from  Hales  v.  Margerum,^  that  pro- 
perty may  be  given  absolutely  to  a  party,  and  if  he  do  not 
dispose, of  it,  then  over.^  But  this  we  think  is  not  a legiti* 
mate  inference  from  the  case,  and  is  directly  Contradicted  by 
Rote  r.'  Ross,  ^  decided  by  Sir  T.  Plumer. 

Sir  Edward  Sugden  states  that  a  mere  deed  executed  by  a 
lunatic,  and  consequently  a  deed  wanting  in  power,  i^  abso* 
lutely  void,  and  at  the  same  time  shews'  that  the  old  law  was 
not  so,  and  that  Blackstone  had  fallen  into  error  by  not  ad- 
verting to  the  change.  Mr.  Chance  alludes  to  this  passage, 
and  says,  ^'  it  is  unnecessary  to  enter  into  the  questioil  of  the 
revolution  which  some  of  the  general  doctrine  as  to  instru- 
ments executed  by  lunatics  has  undergone,  or  is  supposed  to 
have  undergone."  [596]  This  sneer  was  certainly  unneces- 
sary, for  we  find  nothing  in  Sir  Edward's  statement  on  this 
point  either  irrelevant  or  incorrect.     It  appears  plainly  enough 


i  1  Ves.  Sen.  209.  '  Vol.  i.  483. 

>  Longmore  v.  Broom,  7  Vcs.  124.        *  3  Ves.  299. 
«  Vol.  i.  44.  •  1  Jac.  &  Wal.  164. 
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from  Beverley's  case,  ^  that  in  the  time  ot  Coke,  all  deeds  as 
well  as  feoffments  with  livery  were  voidable  only,  and  that  the 
party  himself  could  not  avoid  them,  but  that-  they  might  be 
avoided  even  in  the  lifetime  of  the  party  by  his  committee,  or 
after  his  death  by  his  heir  or  executor,  according  to  the  na- 
ture of  the  property.^  But  in  Thompson  v.  Leach/  in  9  W.3. 
it  was  decided  in  .Dom.  Proc«  that  a  mere  deed  by  a  mm  com- 
pos  is  absolutely  void.  Hence  it  was  subsequently  decided 
in  12  6.2.  that  9,  non  compos  on  recovering  his  senses  might 
plead  to  such  a  deed  non  est  factum,  and  give  the  special  mat- 
ter in  evidence,*  In  Beverley's  case,  too,  we  may  observe  it 
is  stated,  that  a  fine  by  a  non  compos  could  not  be  avoided 
either  at  law  or  in  equity  by  the  party,  or  any  claiming  through 
or  under  him  or  by  his  committee,  and  this  law  was  acted 
upon  in  several  strong,  cases.^  This  position  is  stated  in  Bur- 
ton's Compendium  (par.  195)^  without  qualification,  and  we 
have  noticed  it  here,  though  somewhat  out  of  place,  in  order 
to  guard  oiir  readers  from  being  deceived  by  relying  upon  it  to 
its  full  extent.  We  agree  that  a  party  could  not  by  pleading 
avoid  his  own  fine ;  but  we  think  if  in  any  case  it  were  shewn 
to  the  court  by  persons  interested;  that  a  fine  had  been  levied 
by  a  lunatic,  that  it  would  be  vacated  or  reversed  .''^  And  it  is 
clear  beyond  all  question  that  the  Court  of  Chancery,  though 
it  cannot  vacate  such  a  fine,  yet  it  considers  the  person  in 
whom  it  has  vested  the  estate  as  a  trustee  for  the  parties  who 
would  have  been  entitled,  had  it  not  been  levied.®  It  is  pro- 
bable the  Court  of  Common  Pleas  could  not  entertain  any 
application  to  reverse  a  fine  after  the  death  of  the  lunatic, 
but  a  Court  of  Chancery  does  not  so  confine  itself. 

Proceed  we  now  to  bring  some  of  the  doubts  of  Mr.  Chance 
under  the  notice  of  our  readers.  In  the  case  of  a  power  given 
by  a  will  he  asks,  what  is  the  effect  of  a  disclaimer  ?  He  ob- 
serves, ^'  though  under  the  statute   at  least  whatever  may 

»  4  Rep.  123.  b.    Co.  Litt.  247.  a. 

«  4  Rep.  127.  a.    Co.  Litt.  247.  a.    Jenk.  40.  pi.  77. 

»  Carth.  436.    S.  C.  12  Mod.  173.  '  S.  C.  ShoWs  P.  C.  160. 

*  Yates  V.  Boen,  2  Str.  1104. 

^  Mansfield's  Case,  12  Rep.  124.    Lewing's  Case,  cited  10  Rep.  42. 

«  See,  too,  Bacon's  Abr.  *  Ideots.'  (F.) 

7  Lister  v.  Lister,  Barnes,  218.  and  cited  in  6  Cruise. 

*  5  Cruise, 264.     14  Ves.  2.4.     16Vin.  136, 137.     3  Salk.301.  pi.  11. 
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have  been  tbe  case  at  cominon  law^  the  other  executors  can 
sell,  tV  may  fioi  follow,  as  a  matter  of  course,  that  a  disclaimer 
absolutely  divests  the  refusing  executor  of  his  authority ;  as  it 
is,  the  cases  of  an  interest  and  of  a  power  may  be  perfectly 
distinct*  It  is  perhaps  doubtful,  whether  a  party  invested  with 
a  power  can  divest  himself  of  it."  ^  The  question  which  here 
perplexes  our  author  is  not  as  he  states  it,  whether  a  party 
invested  with  a  power  can  divest  himself  of  it,  but  whether  a 
party  can  be  invested  with  a  power  against  his  will ;  whether 
a  ps^'ty  named  in  a  will  as  trustee  or  executor  may  not  say, 
''  I  disclaim  the  devis^  and  powers,  I  will  have  none  of  the 
responsibility ;"  and  we  conceive  it  is  perfectly  idle  to  doubt 
his  competency  to  do  so. 

"  At  this  day  powers  of  sale  frequently  occur  in  mortgages  ; 
the  power  of  sale  is  sometimes  limited  to  the  mortgagee,  his 
heirs  and  assigns,  or  according  to  the  nature  of  the  property 
to  his  executors,  administrators  and  assigns  :  there  seems  rea- 
son to  think  that  a  transferee  of  the  mortgage  may  exercise 
the  power."  This  is  not  the  language  in  which  a  point  of 
every  day's  practice  should  be  referred  to  by  a  practical  wri- 
ter. He  proceeds :  "  the  question  may  arise  in  a  variety  of 
shapes.  Where  the  estate  is  vested  in  a  stranger  as  a  trustee, 
and  the  power  of  sale  or  trust  is  limited  to  him,  there  may 
be  more  difficulty  as  to  the  right  of  the  trustee's  assign  to  sell, 
even  with  the  creditor's  concurrence,  and  that,  though  the 
trustee  may  have  been  nominated  by  the  creditor  solely." 
These  ** questions,"  and  "may-be  difficulties,"  we  deem  very 
pernicious,  and  the  mere  vagaries  of  an  infirm  mind.  We 
cannot  shape  a  doubt  against  the  power  of  the  assign  of  a 
mortgagee  or  of  a  trustee  for  a  mortgagee  to  sell  in  ordinary 
cases,  and  we  know  that  sales  under  such  powers  are  con- 
stantly relied  upon. 

Our  author,  in  this  unhappy  doubting  vein,  a  few  pages 
further  has  a  section  on  the  question  "  whether  parties  can 
be  compelled  to  consent,"  *  which  might  have  been  as  well 
wholly  omitted ;  for  of  course  the  absurdity  of  compelling  a 
consent  never  entered  into  the  head  of  any  one  accustomed 
to  use  language  in  its  ordinary  sense.     Sir  E.  Sugden  says, 

V    1 

»  Vol.  i.  237,  338.  «  Vol.  i.  270. 
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it  appears  scarcely  necessary  to  observe^  that  when  a  trustee 
is  authorised  to  consent  to  a  revocation^  he  will  not  be  guilty 
of  a  breach  of  trust  by  giving  his  consent  accordingly,  unlesa 
he  act  fraudulently."  Mr.  Chance  is  not  prepared  to  adopt 
at  once .  so  bold  a  proposition ;  he  commefnces  his  comment 
"  this  may  be  correct." 

We  give  the  two  following  paragraphs  just  as  they  stand  in 
Mr.  Chance's  work,  marginal  notes  and  all. 

[741]  In  some  cases  of  powers  it  is  expressly    "  First  obtained.'* 
required^  that  the  consent  shall  be  '^  first  had  and 
obtained ;"  and  these  words  may  have  influence. 

[742]  Jt  might  be  difficult  to   distinguish    "  Approbation." 
between  the  acts  of  "  approbation"  and  ''  con- 
sent." 

Mr.  Chance  says  that  if  a  power  be  given  to  a  party  and  his 
heirs  '^perhaps  the  natural  construction  in  all  cases,  when  from 
the  context  it  is  clear  a  particular  heir  is  not  referred  to,  is  to 
consider  the  word  to  mean  the  heir  for  the  time  being.  It  seems 
that  the  paternal  heir  must  be  first  resorted  to,  but  if  there  be 
none,  then  the  maternal  heir,  and^if  there  be  no  heir, — the 
power  is  at  an  end."'  This  we  suppose  is  the  doctrine  of 
power  '  made  easy/  '  adapted  to  the  plainest  capacity :'  and 
observe,  too,  the  caution  with  which  Mr.  Chance  threads  his 
way  amidst  so  many  intricacies,  — '  perhaps,' '  it  seems,'  and 
the  reservation  of  *  the  context.' 

We  certainly  shall  not  injure  the  following  elaborate  state- 
ment by  a  single  comment.  *'  The  two  last  cases  appear  to 
determine  that  an  instrument  under  seal  simply  is  not  an  in- 
strument under  '  hand  and  seal,'  a  point  which,  upon  principle 
seems  sufficiently  clear ;  two  marks  of  authentication,  diffisring 
in  their  nature,  are  obviously  required.  We  are  not  informed 
however,  what  precisely  is  to  be  done, — whether  there  must 
be  a  writing,  or  whether  a  print  or  stamp  is  sufficient,  —  or  in 
what  form  the  signature  must  appear,  whether  the  names  must 
be  in  full  or  abridged,  or  by  initial  letters,  or  whether  a  mark 
is  sufficient,  or  what  the  effect  of  an  erroneous  name  is,  —  or 
whether  the  hands  must  literally  act,  even  in  the  case  of  dis- 

»  Vol.  i.  262. 
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(M&iy^  and  where. a  mark  at  least  can  be  made  with  the 
hands^— ^or  in  what  part  of  the  instrument  the  signature  must 
appear;  and  whether  the  circumstances  of  the  instrument  being 
written,  though  not  strictly  signed  by  the  donee,  may  not  be 
sufficient." 

"  [906]  It  is  perfectly  clear  that  if  a  power  is  to  be  exe- 
cuted by  writing  under  *  hand  and  seal/  the  instrument  need 
not  be  delivered." 

This  is  a  bold  assertion ! 

Under  the  head  of  '•  some  matters  relative  to  leases  for  life," 
we  find  the  following  paragraph. — 

"  [2267]  It  seems  never  to  have  been  argued,  that  the  lives 
must  be  persons  who  were  in  existence  at  the  period  of  the 
creation  of  the  power."  Our  author  starts  this  weighty  doubt 
without  attempting  to  solve  it. 

Mr.  Chance  seems  to  think  it  a  point  of  great  importance, 
that  if  a  man  has  a  power  to  revoke  any  of  the  uses  in  any 
part  of  the  premises,  he  may  revoke  all  or  any  part  of  the 
uses  in  all  or  any  part  of  the  premises,  for  we  find  it  repeated 
three  times  at  least.  ^  This  is  no  doubt  correct,  but  the  cor- 
rectness of  Mr.  Chance's  reason  may  be  questioned.  He  says 
because  '  any'  means  'every;'  now  we  venture  to  say,  that 
from  Entick  to  Johnson  there  is  no  support  for  such  a  notion ; 
and  although  we  know  that  law  and  equity  are  not  bound 
by  lexicographers,  yet  we  do  not  find  that  there  is  any  occa- 
sion for  a  deviation  here.  '  Any/  of  course,  means  one,  gene- 
rally, without  limitation  or  qualification  ;  if  then,  ;any  of  the 
uses  may.  be  revoked,  each  of:  the  uses  separately ;  may  be 
revoked,  and  so  all  or  a  part  may  be  revoked.  But  if  the 
power  was  to  revoke  every  of  the  uses,  instead  of,  any  of  the 
uses,  it  might  be  doubted  whether  a  part  only  of  the  uses 
could  be  revoked. 

Had  Swift  meditated  upon  the  doctrines  of  powers,  and 
such  thoughts  as  the  following  had  entered  into  his  mind, 
we  incline  to  think  he  would  have  allowed  them  to  have  died 
away  in  his  memory. 

«  Vol.  i.  327.  ■   a  Vol.  i.  107.  142.  169. 
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*^  Powers  to  be  exercised  in  favour  of  younger  children  are 
very  common;  they  are  conceived  in  various  terms^  there 
being  found  the  words  '  younger  children/  ^  daughters  and; 
younger  sons/  *  the  children  other  than  an  eldest  son/  *  the 
children  not  possessing  the  estate/  &c.  Again,  the  power 
may  relate  to  land,  or  to  money,  or  property  of  that  nature ; 
^  there  may  be  gifts  in  default  of  an  appointment,  or  no  such 
gifts}  so  in  some  cases  there  may  be  provisos  of  survivorship 
or  accruership  under  various  contingencies ;  and  the  estate 
or  interest  maybe  in  possession  or  in  expectancy.  Again,  the 
eldest  child  may  have  a  certain  provision^  and  that  provision 
referred  to  in  the  instrument  creating  the  power,  or  it  may  be 
otherwise:  the  donee  too  may  be  authorised  to  fix  the  periods 
of  vesting  or  not ;  so  there  may  be  a  variety  of  other  circum- 
stances presenting  numerous  distinctions."  ^ 

[1287.]  "It  may  here  be  observed,  tW  though  it  is  im- 
possible in  the  nature  of  things  that  two  different  persons 
should  have  at  one  and  the  same  time,  the  beneficial  enjoy- 
ment of  property  in  severalty,  still,  if  a  clear  intention  be 
shewn  that  the  donee  is  to  be  at  liberty  to  create  two  differ- 
ent interests,  which  with  reference  to  computation^  are  to  run 
on  concurrently,  there  can  be  no  objection  to  such  a  power." 
It  is  thus  that  Mr.  Chance  ushers  in  that  simple  truth,  that 
the  same  person  may  have  at  the  same  time  a  power  to  join- 
ture find  to  charge  for  portions !     Again, 

[2037,]  "  Where  power  to  jointure  and  to  portion  are  given, 
it  seems,  that  a  donee  may,  unless  prevented  by  the  terms  of 
the  powers,  select  one  part  of  the  land  for  the  jointure,  and 
another  part  for  the  portions ;  in  many  cases  the  point  may 
be  of  no  importance." 

[2082.]  "  In  order  to  ascertain  by  whom  a  lease  may  be 
granted  under  a  power,  we  must  in  most  cases  be  guided  very 
much  by  its  particular  wording.  Powers  may  be  given  to 
tenants  for  life ;  or  to  trustees  to  be  exercised  with  the  consent 
of  tenants  for  life,  or  during  the  minorities  of  tenants  for  life 
or  tenants  in  tail ;  powers  may  be  limited  to  trustees  to  be 
exercised  by  the  proper  authority,  or  with  the  consent  of  the 

»  Vol.  i.  369.    See  a  similar  paragraph  [2029]. 
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guardians  of  the  infants,  or  the  powers  may  be  vested  in  the 
guardians.  Powers  too,  may  be  limited  in  a  variety  of  other 
modes !" 

One  more  instance  of  Mr.  Chance's  trifling  particularity, 
and  we  have  done. 

"  The  ages  or  times  at  which  the  objects  can  take."  [1296 J 
''  Questions  on  these  points  may  arise  as  to  real  as  well  as 
personal  estate.  Little  in  the  books  appears  upon  the  sub- 
ject. Much  must  depend  upon  the  nature  of  the  property 
and  of  the  provision,  and  upon  the  wording  of  the  power,  and 
the  context,  particularly  the  limitations  in  default  of  an  ap- 
pointment." ^ 

In  every  part  of  Mr.  Chance's  volumes  we  are  compelled  to 
notice  the  same  determination  not  to  omit  any  thing.  Thus,  in 
his  Index,  we  find  titles  which  we  are  confident  no  one  would 
look  for  there.     We  extract  a  few ; — 

'  Assurance,  one;*  *  Bab,  as  to  powers  being  barred;' 
'  Beggar,  whether  a  lease  can  be  granted  to;'  '  Blunder- 
ing, 'Branches,'  'Capacitv,'  'Clause,'   *  Corrupt,' 

*  Deer,'  'Deserve';    Doubt,  donee  in;'  'Future  Act;' 

*  In,  as  to  appointee  being  in  under  original  instrument;' 
'  Less,  as  to  a  donee  doing  less  than  a  power  authorizes ;' 
'  Lifetime,  meaning  of ;'  'Loss  of  appointment;'  'Naked 
Power, /mg  covert;'  '  Nature,'  '  Nominal,*  '  Reason- 
able;' Self,  as  to  donee  appointing  to  himself;'  Unper- 
fected  Dispositions.' 

1  We  were  about  to  give  our  author  great  praise  for  this  useful  and  ingenious 
paragraph,  till  we  by  Chance  discovered  that  its  chief  merit,  its  originality,  is  due 
to  another.  In  a  volume  entitled  Instructions  for  a  Polite  Gentleman,  under  the 
head  of  invitations,  We  find  the  following  :  — 

"  As  to  the  time  at  which  invitations  should  be  accepted" 

"  Questions  on  this  point  may  arise  as  to  evening  parties  as  well  as  dinner  invitations. 
Little  appears  in  Lord  Chesterfield's  Letters  on  the  subject.  Much  must  depend 
upon  the  nature  of  the  entertainment  expected,  — whether  a  dinner  or  an  evening 
party,  and  whether  a  large  or  a  small  party,  -^  and  upon  the  wording  of  the  invita- 
tion, and  particularly  if  a  dance  is  to  follow  a  dinner.  In  some  cases  nice  questions 
may  arise." 
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As  Mr.  Chance  is^  we  believe,  a  conveyancer,  we  cannot 
conclude  without  affording  our  readers  some  information,  he 
gives  in  a  note  respecting  members  of  that  branch  of  the  pro- 
fession : 

"  Considering  the  evident  liberality  of  Lord  Northington's  mind, 
his  apparent  antipathy  towards  conveyancers  may  be  thought  singu- 
lar.. (1  Eden,  445,  in  the  £arl  of  Northumberland  v.  The  Earl  of 
Egreiuont ;  ib*  522,  ia  Pelham  v.  Gregory  ;  2  Eden  58,  in  Drury  v. 
Drury ;  and  see  ib.  29  ;  and  34,  in  Vemey  v.  Earl  Vemey).  Other 
judges,  certainly  no  less  distinguished,  appear  to  have  been  disposed 
to  do  more  justice  to  that  branch  of  the  profession ;  as  Lord  Hard- 
wick  (2  Eden,  64,  in  Drury  v.  Drury),  Lord  Mansfield  (ib.  74),  and 
Lord  Eldon  (2  Brod.  &  B.  599,  in  Smithy.  Doe  d.  Lord  Jersey; 
and  see  Turn.  &  Russ.  87,  in  Howard  v.  Ducane). — If,  indeed,  all 
the  inaccurate  instruments  which  are  brought  before  the  Courts  are 
to  be  viewed  as  the  elaborate  productions,  or  even  as  the  productions 
in  any  sense,  of  conveyancers,  it  must  be  admitted,  that  to  use  Lord 
Northington's  words,  they  *  put  their  hands  rather  than  their  heads '- 
to  drafts  (1  Eden,  445),  '  their  time  being  more  dedicated  to  perusal 
than  thought*  (2  Eden.  59).  Perhaps  no  one  who  has  not 
given  his  mind  to  the  subject,  can  be  aware  of  the  difficulty  of 
framing  legal  instruments ;  mistakes  must  occur  to  all,  and  even 
when  drafts  are  prepared  originally  in  the  most  skilful  manner,  they 
frequently  undergo  such  alterations  from  the  hands  of  the  various 
pasties  concerned,  as  to  occasion  no  surprise  that  serious  errors  ocdur. 
Again^  '  they  have  their  doubts,  and  great  Pyrrhonists  they  are,* 
(I  Eden,  522).  ,  Perhaps,  in  fairness,  some  allowance  may.be  claimed 
on  the  part  of  conveyancers,  in  common  with  other  branches  of  the 
profession,  considering  the  perplexing  questions  which  come  before 
them,  and  the  great  responsibility  they  are  under  to  those  who  adyis^ 
with  them  ;  for  instance  an  abstract  of  title,  with  reference  to  which 
thousands  may  be  about  to  be  expended,  may  involve,  as  it  has  befen 
remarked,  a  succession  of  intricate  cases  on  nice  points  of  law.  It 
should  be  further  considered  that  counsel,  in  giving  opinions,  besides 
wanting,  it  may  be,  the  learning  and  experience  of  judges,  have  not,  in 
coming  to  a  conclusion  on  any  question,  the  assistance  of  a  learned 
bar.  on  each  side ;  with  such  assistance,  and  with  the  knowledge  be- 
sides that  in  most  instances  their  judgment  would  be  acqi^iesced  in 
without  question,  or  any  ulterior  consequences,  it  is  not  improb4b]e 
that  their  **  doubts"  would  be  in  most  cases  dispelled.  Had  we  no 
other  information  upon  the  subject,  we  might  be  ready  to  infer  from 
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Ldrd  Notthington's  words-,  that  the  conveyancers  of  that  day  were  a 
sort  of  copying  clerks." 

Some  years  ago,  a  case  involving  a  point  of  real  property 
law  was  submitted  to.  an  eminent  counsel,  who  quickly 
despatched  it,  with  the  advice  that  it  should  be  laid  before 

some  d d  conveyancer.    The  counsel  afterwards  became 

Chief  Justice  of  the  Common  Pleas,  and  the  point  before 
him  in  the  case  was  decided  by  him  as  judge. 

W. 


ART.  VIII.--BACON'S  ABRIDGMENT. 


A  New  Abridgment  of  the  Law.  By  Matthew  Bacon,  of 
the  Middle  Temple,  Esquire.  The  Seventh  Edition,  cor- 
rected,, with  large  additions,  including  the  latest  Statute^^, 
and  Authorities.  Vols.  2,  3,  and  4  (except  the  Addenda,)* 
By  Sir  Henry  Gwillim,  of  the  Middle  Temple,  Knight ; 
late  one  of  the  Judges  of  His  Majesty's  Supreme  Court  at 
Madras.  Vols.  1,  5,  6,  7  and  8,  and  the  Addenda  to  the 
other  Tolumes,  By  Charles  Edward  Bodd,'  of  the 
Inner  Temple,  Esquire,  Barrister  at  law.  In  eight  Vdls. 
royal  8 vo.     London,  1832. 

A  NOTION  extensively  prevails  that  it  is  a  waste  of  money  to 
buy,  and  a  waste  of  time  to  peruse,  the  old  standard  works 
upon  law ;  that  a  pcudent  man  should  confine  himself  to  Re- 
ports, or  merely  skim  over  those  elementary  treatises  which 
are  absolutely  necessary  to  teach  him  the  A  B  C  of  his  call- 
ing ;  trusting  to  Providence  and  the  Law  Reform  Commis- 
sioners to.  decide  on  the  eventual  completion  of  his  library. 
This  seems  to  us  the  surest  possible  mode  of  making  lazy 
students  and  incompetent  practitioners.  It  is  based,  more-? 
over,  upon  gross  error.  The  immediate  changes  there  is  any 
reason  to  hope,  are  a  drop  in  the  ocean,  a  dent  in  the  surface, 

VOL.  VII.  K 


130  Bacon's  Abridgmeiit* 

of  our  law.  An  obnoxious  doctrine  is  modified^  an  antique  ab- 
surdity abolished,  or  a  vexatious  form  of  procedure  cut  off, 
whilst  the  main  body  continues  compact.  Besides,  we  much 
doubt  whether  innovations  of  a  much  more  sweeping  charac- 
ter would  materially  vary  the  line  of  our  studies  or  the  con- 
tents of  our  shelves.  Speaking  of  the  changes  undergone  by 
English  law  between  the  reigns  of  Henry  VII.  and  Charles  II., 
Mr.  Butler  remarks :  "There  is  no  doubt  but  during  the  above 
period,  a  material  alteration  was  effected  in  the  jurisprudence  of 
this  country ;  but  this  alteration  has  been  effected,  not  so  much 
by  superseding,  as  by  giving  a  new  direction  to,  the  principles  of 
the  old  law,  and  applying  them  to  new  subjects.  Hence  a 
knowledge  of  ancient  legal  learning  is  absolutely  necessary 
to  a  modern  lawyer/'*  The  high  and  enduring  reputation  of 
the  first  Institute — the  fact  that  no  one  is  even  now  reputed  a 
sound  real  property  lawyer  who  has  not  made  it  a  peculiar 
object  of  study — is  a  sufficient  confirmation  of  these  remarks, 
and  they  apply  with  double  force  to  the  work  before  us,  of 
which  only  a  small  portion,  comparatively  speaking,  is 
old.  By  a  strange  felicity,  indeed,  the  original  defects  have 
been  the  means  of  adding  greatly  to  the  practical  utility  of 
the  compilation,  by  imposing  upon  modern  editors  the  task  of 
reconstructing  the  whole. 

Bacon's  Abridgment,  on  its  first  appearance,  was  princi- 
pally comiposed  of  some  unfinished  tracts  which  Chief 
Baron  Gilbert  left  behind  him  at  his  death.  Sir  Henry  Gwil- 
lim  thus  describes  the  mode  in  which  Bacon  discharged  the 
duties  of  an  Editor  : 

"  In  the  course  of  the  work,  Mr.  Bacon  seems  to  have  made 
different  use  of  the  materials  that  lay  before  him,  sometimes 
taking  the  tracts  at  length,  sometimes  giving  only  extracts 
from  them :  but  whether  he  inserted  the  whole  of  any  tract, 
or  only  a  part  of  it,  we  have  reason  to  think  he  inserted  it 
just  as  he  found  it.  If  the  author,  in  different  treatises,  in 
order  to  make  each  treatise  perfect  within  itself,  introduced 
the  same  matter  conveyed  in  the  same  expression,  the  com- 

*  Preface  to  the  13th  edit,  of  Co.  Lttt. 
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piler  implicitly  copied  it,  and  under  different  titles  of  his  work 
introduced  the  same  passages  to  the  extent  of  several  pages. 
If  the  manuscript  were  in  any  part  defective,  if  the  subject 
were  but  partially  treated  of  in  them,  the  titles  which  related 
to  those  subjects  were  left  equally  defective  in  the  abridg- 
ment. The  compiler  .seemed  to  have  as  little  inclination  to 
supply  the  deficiencies  of  his  author,  as  he  had  sagacity  t'o 
mark  or  correct  his  errors. 

"  With  these  defects  and  riedundancies  the  work  has  passed 
through  three  subsequent  editions;  the  only  anxiety  dis- 
coverable in  the  later  editors  being  to  crowd  it  with  references 
to  cases  inapposite  to  the  point  in  the  text,  and  which,  at  the 
best,  had  only  some  relation  to  remote  branches  of  the  general 
subject.'* 

In  the  edition  (the  fifth)  of  1798,  Sir  Henry  Gwillim  la- 
boured and,  in  professional  opinion,  successfully^  to  cure  the 
evils  he  specifies,  and  to  bestow  an  entirely  new  character  on 
the  work.  The  following  paragraph,  in  which  his  own  labours 
are  spoken  of,  is  too  interesting  to  pass  by;  though,  strictly 
speaking,  we  have  to  do  only  with  the  present  edition.  It  is  a 
palf^able  imitation  of  Johnson's  famous  preface  to  his  Dic^ 
tionary,  but  not  an  unsuccessful  one : 

*'  He  (the  Editor)  has  attempted  to  mark,  and  guard  hid 
readers  against  the  mistakes  of  the  author  ;  but  he  is  sensible 
that  many,  too  many,  erroneous  passages  have  been  suffered 
to  pass  without  observation.  In  the  course  of  so  long  a  work 
it  cannot  be  expected  that  the  exertions  of  the  mind  should 
be  always  found  equal,  or  that  it  should  always  be  alike  dis- 
posed to  proceed  in  the  task  it  had  undertaken.  It  must  oc- 
casionally sicken  at  some  parts  of  the  labour  as  beneath  its 
attention,  and  shrink  from  others  as  beyond  its  powers.  It  is 
well  known  that  the  most  obvious  errors  sometimes  most  easily 
escape  detection.  In  reading,  every  man  must  have  felt  that 
his  mind  is  sometimes  more  attentive  to  its  own  preconceptions 
on  the  subject,  than  to  the  ideas  of  the  author ;  and  the  better 
it  is  satisfied  with  the  rectitude  of  the  former,  the  more  steadily 
it  pursues  them,  and  the  less  sensible  it  is  of  the  aberrations 
of  the  letter.  The  form,  too,  in  which  error  presents  itself  to 
us,  may  help  to  facilitate  its  escape  :   it  is  more  likely  to  pass 
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silently  and  unobserved  when  proposed  in  the  form  of  a  sim- 
ple affirmation,  than  when  it  challenges  our  enquiry  in  that 
of  an  interrogation.  We  often  readily  admit  upon  a  statement 
what  we  should  instantly  deny^  if  it  were  oftred  to  us  in  the 
way  of  question." 

The  sixth  edition,  which  was  merely  a  reprint,  appeared  in 
1807  ;  and  then  an  interval  of  a  quarter  of  a  century  occurs 
before  we  arrive  at  the  seventh ; — the  joint  production  of  Sir 
Henry  Gwillim  and  Mr.  Dodd,  who  (reckoning  from  1798) 
have  had  about  thirty-three  years  of  decisions  and  statutes  to 
incorporate.  The  greater  part  of  the  labour  (as  may  be  seen 
from  the  title  page)  and  the  critical  duty  of  giving  the  last 
finish  for  the  press,  fell  to  the  share  of  Mr.  Dodd ;  and  the 
style  in  which  he  has  executed  his  undertaking  reflects  the 
highest  credit  on  his  talents  and  industry.  Of  course  we 
do  not  pledge  our  ourselves  for  the  soundness  of  his  judgment 
and  the  fidelity  of  his  references  throughout,  —  a  thorough 
bon&  fide  review  of  a  practical  law  book  would  be  almost  as 
great  a  labour  as  writing  it— we  only  say  that  we  have  taken 
some  pains  to  form  a  fair  estimate  by  specimens,  and  that 
the  result  is  decisively  favourable  to  him. 

Sir  Henry  Gwillim  left  little  to  be  done  in  the  way  of  verify- 
ing references,  retrenching  redundancies,  expunging  unintelli- 
gible passages,  and,  generally,  in  purifying  and  perfecting  the 
text ;  nor  are  the  recent  alterations  in  arrangement  consider- 
able.' Those  that  have  been  ventured  on,  however,  have  added 
much  t6  the  facility  of  reference ;  a  point  of  first-rate  impor- 
tance in  a  work,  to  which,  from  the  compression  of  the  matter 
and  the  multiplicity  of  heads,  a  complete  analytical  index  is 
impossible.  Mr.  Dodd,  also,  very  often  gives  a  sub-reference, 
on  somewhat  the  same  principle  as  is  pursued  in  our  Digests. 
The  quantity  of  new  matter  is  immense.  The  following  heads, 
or  sub-heads,  for  example,  are  entirely  new : 

Assumpsit,  (G),  Where  indebitatus  assumpsit  lies.  Bank- 
iPupt,(A),  (Q),  (H),(I).  Bastards,  (B),  "  Of  their  capacities 
and  incapacities."  In  Legacies  and  Devises,  the  sub-heads 
under  C,  and  m  Legacies  (vol.  6.  p.  115)  all  the  sub-heads 
1  to  8.     Libel—  head  *'  Pleadings  and  Evidence"  is  new,  and 

>  The  beadd  of  Agreement,  Annuity,  and  Stamps,  afford  favourable  examples  of 
alterations  of  this  kind. 
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the  other  divisions  are  improved ;  Marriage  and  Devise- 
head  (D)  Foreign  Marriages,  is  entirely  new ;  So  are  Merchant 
(N)  Of  the  provisions  for  encouragement  of  Shipping  and 
Navigation ;  Obligation — head  (E)  Of  the  .condition,  £cc. ; 
Rent — ^the  sub-beads  7  and  8,  under  (K),  (vol.  7,  p.  4.) ;  Set- 
off—the  sub-heads  1,  2.  under  (C) ;  Sheriff— head  (O)." 

As  to  the  additions,  they  will  be  found  very  extensive 
under  heads  Action^  Action  on  the  Case,  Agreement,  An- 
nuity, Assumpsit,  and  especially  Bankrupt,  where  the  va- 
riations between  the  new  act  and  the  old  acts  are  clearly 
marked;  very  large  under  tit.  Legacies  and  Devizes;  under 
Merchant,  which  includes  Partners,  Principal  and  Agent, 
Bills  of  Exchange,  Average,  Insurance,  Shipping,  Sic. ;  and 
under  Mortgage — Pleas  and  Pleading— Release — Rent — Set- 
off—SheriflF.  Smuggling  and  Customs  (D),Of  the  present  State 
of  the  Customs — was  necessarily  remodelled  to  introduce  the 
new  Customs  Consolidation  acts,  6  Geo.  4.  c.  106.,  c.  107., 
c.  108.,  c.  111.,  c.  112.,  c.  113. ;  the  old  acts  repealed  were 
387  in  number.  The  additions  are  large  in  Trespass,  Trial, 
Trover,  and  especially  Tythes,  and  Wills  and  Testaments. 
In  Uses  and  Trusts,  great  part  of  which  corresponds  exactly 
with  Gilbert's  Treatise  on  Us^,  Sir  E.  Sugdea'a  valuable 
notes  to  his  edition  of  that  work  are  generally  introduced  or 
referred  to.  In  Remainder,  which  is  an  .entire  treatise  of 
C.  B.  Gilbert  communicated  by  Mr.  Hargrave  to  Sir  H.  Gwil- 
lim  and  first  published  in  the  last  edition,  in  addition  to  the 
jiew  cases,  there  arc  many  notes  from  f'earne  and  Butler  on 
the  subject  treated  of. 

The  main  object  has  evidently  been  practical  utility,  but  we 
find  occasional  specimens  of  curious  research ;  for  instance, 
vol.  1.  p.  186.  on  the  formerly  contested  question  of  the  cri- 
minal responsibility  of  ambassadors.  The  work  has  been 
brought  down  almost  to  the  very  time  of  printing.  Even  the 
new  Bankrupt  Court  Act  appears  as  an  addendum.  The  ex- 
tent of  the  additions  to  this  edition  (says  Mr.  Dodd),  may  be 
estimated  from  the  fact,  that  the  cases  in  the  index  are  about 
twice  the  number  of  those  in  the  former  editions,  and  there  is 
an  increase  of  about  fifteen  hundred  pages,  liie  only  assist^ 
ance  he  received  was  from  Mr.  Blanshard  (barrister  of 
Ypjfk),  who,  as  acknowledged  in  the  preface,  aided  in  preparing 
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the  titles  in  the  fifth  yolume^  from  '*  Legacies  and  Devises" 
to  '^  Monopoly,"  both  inclusive. 

We  cannot  close  these  observations  better  than  by  request- 
ing the  reader  to  take  another  glance  at  the  heads  we  have  par- 
ticularised —  necessarily  those  in  which  the  greatest  changes 
have  been  wrought  —  and  then  ask  himself  what  degree  of 
justice  there  is  in  the  notion  we  began  by  contending  against. 

H. 


ART.  IX.— THE  NEW  REFORM  BILL, 


-A  NEW  Reform  Bill  has  passed  the  second  reading  in  the 
House  of  Commons^  differing  in  many  of  its  provisions  from 
the  bill  rejected  by  the  Lords.  The  changes  which  this 
measure  has  undergone  present  an  interesting  subject  of  in- 
quiry at  this  moment ;  affecting  in  no  slight  degree  the  con- 
duct of  ministers,  and  the  critical  situation  of  the  two  houses 
as  they  regard  each  other.  Much  difference  of  opinion  has 
already  started  up  on  all  sides,  much  division  both  amongst 
the  opposers  and  the  supporters  of  the  old  bill,  whether  jour- 
nals or  individuals,  as  to  the  nature  and  tendency  of  the 
changes  introduced.  On  one  side  we  hear  assertions  of  equal 
efficiency  uniting  with  clamorous  outcries  against  undimi- 
nished mischief;  on  the  other  side  complaints  of  defection 
feom  the  good  cause  making  most  discordant  concord  with 
ebullitions  of  a  boisterous  triumph ;  a  triumph  at  once  un- 
seemly and  premature,  as  it  seems  personally  to  exult  over 
concessions  tnade  in  ^  matter  of  public  concern,  before  it  be 
seen  or  even  weighed  whether  the  changes  adopted  are  for 
the  better  or  the  worse*  We,  whose  period  of  publication  has 
allowed  us  leisure  to  reflect  before  uttering  an  opinion,  and 
,whose  province  and  character  preclude  us  from  the  expres- 
sion of  any  political  or  party  feeling,  have  felt  somewhat  of  a 
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responsibility  to  examine  coolly  and  minutely,  into  the  details 
of  the  new  measure  and  to  pass  our  opinion  in  praise  or  cen- 
sure as  occasion  for  either  shall  occur.  •  This  was  the  course 
pursued  in  our  strictures  on  the  former  bill,  and  this  we  still 
propose  to  pursue,  regardless  of  the  remonstrances  of  our  re- 
folding friends,  undaunted  even  by  the  approbation  of  the 
Morning  Post. 

With  Reform,  indeed,  or  the  degree  of  Reform,  we  have 
nothing  to  do ;  but  taking  both  the  object  and  the  degree  to  be 
matters  ascertained,  we  look  at  this  bill,  as  we  looked  at  the 
old  one,  in  the  light  merely  of  an  act  of  parliament,  as  a  means 
to  carry  into  effect  an  end  proposed.  Not  unto  us  therefore 
belong  the  merits  or  demerits  of  schedules  A,  B,  C,and  D,  nor 
any  comparison  of  the  different  bases  on  which  the  two  foimer 
of  these  are  placed  in  the  old  bill  and  in  the  new  one.  From 
these  considerations  we  gladly  escape,  because  neither  with 
Lord  Russell  can  we  feel  the  abstract  propriety  of  exclud* 
ing  individuals  from  the  franchise,  on  account  of  the  size 
or  importance,  of  the  community  of  which  they  are  members, 
nor  should  we  like  to  labor  with  Mr.  Croker  in  referring  to 
principle,  limits  which,  under  present  circumstances,  must  of 
necessity  be  arbitrary  ones. 

.  Our  first  subject  of  regret  on  the  appearance  of  the  new 
Bill,  was  its  increased  size.  We  had  vainly  hoped  that  the 
golden  opportunity  would  not  be  lost,  of  severing  into  two  or 
more  bills  this  most  enormous  enactment.  The  schedules  of 
disfranchisement  and  enfranchisement,  together  with  the 
enactment  of  a  franchise  for  the  new  boroughs,  were  all  that 
was  necessary  to  call  together  a  reformed  parliament.  The 
ministers  would  thus  in  creating  their  new  franchise,  have 
steered  quite  clear  of  the  old  borough  rights,  and  so  far 
might  have  indulged  themselves  in  principle  to  their  hearts' 
content.  The  great  issue  having  been  tried  on  this  first  mea- 
sure, both  the  houses  would  have  passed  coolly  to  the  con- 
sideration of  the  new  election  process,  and  the  alteration  of 
the  franchise  in  the  old  boroughs  to  the  standard  of  the  new, 
if  on  comparison  that  had  been  found  desirable.  The  fatal 
phantasy  of  setting  the  question  at  rest  by  one  sweepino- 
measure,  has  proved  a  sort  of  Jack-o'lantern  to  the  Whigs 
from  the  begipning.    They  have  now  found  it  necessary,  and 
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no  wonder/  to  incumber  their  bill  with  new  details,  and  we 
fear  that  in  neith^  house  will  they  find  a  committee  more 
disposed  to  patient  and  calm  deliberation,  than  the  late  one, 
which  so  disgraced  itself,  of  the  House  of  Commons. 

With  these  details^  voluminous  as  they  be,  we  shall  pro- 
ceed fearlessly  to  work,  in  the  order  in  which  they  occur  in 
the  bill ;  with  a  happy  consciousness  of  one  incident  to  our 
Undertaking,  namely,  that  we  at  any  rate  can  give  over  when 
we  are  tired. 

Our  first  observation  is  upon  clause  (18)  which  was  found, 
with  some  slight  difference  in  the  old  bill,  and  which  in  our 
former  article  we  characterized  as  an  excellent  provision.  It 
raises  the  amount  of  life-freeholds  in  future  to  10/.  thereby 
rendering  the  fictitious  creating  of  votes  by  way  of  annuity 
chargeable  on  land,  less  powerful  as  an  electioneering  engine. 
This  clause,  however,  is  confined  to  the  election  of  knights  of 
the  shires,  and  does  -  not  extend  to  those  counties  of  cities  or 
towns,  in  which  freeholders  vote,  where  the*  misehief  above 
alluded  to  is  most  severely  felt,  by  reason  of  the  smallness  of 
the  county  corporate.  By  the  old  bill,  be  it  remembered> 
these  freeholders  of  the  county  corporate  were  transferred  (in 
future)  to  the  adjoining  county  at  large;  by  the  present  bill, 
see  clause  (30),  they  are  to  remain  for  ever  as  they  are ;  those 
counties  corporate  alone  being  incorporated  with  the  respective 
counties  at  large,  in  which  the  freeholders  have  at  present  no 
vote  in  reispect  of  their  freeholds.  It  is  probably,  then,  by  mis- 
take only,  that  life-freeholders  and  annuitants  of  40s.  d-year 
are  to  continue  to  vote  in  these  small  counties,  though  they 
are  abolished  in  the  large  ones.  Lest  this  should  be  other- 
wise, however,  it  may  not  be  amiss  to  mention  (for  the  second 
time)  a  most  iagrant  instance  of  nomination  ensured  by  this 
very  engine.  The  Earl  of  Lichfield,  at  every  contested  election 
for  that  city,  brings  to  the  poll  hundreds  of  these  voters  firom 
distant  parts  of  England.  It  may  further  be  observed,  that 
there  rarely  exists  any  where  a  life-freeholder  under  10/.  a  year, 
whose  estate  has  not  been  created  for  the  purposes  of  nomin- 
ation. Make  this  enquiry  in  Westmoreland,  and  in  the 
counties  of  cities  and  towns  throughout  Ireland.  Still  should 
there  be  found  any  life-estate  of  so  small  an  amount  free  from 
this  taint,  an  exception  which  would  go  nigh  to  include  all 
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such  cases,  might  be  easily  introduced  into  this  clause ;  and 
the  adoption  of  this  we  recommend  at  all  events.  It  should 
be  precisely  the  same  in  terms  as  the  exception  provided  in 
ckuse  (34);  in  faror  namely,  of  persons  to  whom  such  life* 
freeholds  may  hereafter  come  ^^  by  descent  (as  may  be-  in 
estates  pur  autre  vie,)  succession^  marriage,  marriage-settle* 
menty  devise,  promotion  to  benefice,  or  promotion  to  any 
office." 

Blackwood's  writer  of  the  political  articles  seems  to  think 
that  this  clause  raises  the  county  franchise  throughout  En- 
gland to  10/.  a  year,  and  has  founded  some  eloquent  abuse  of 
the  new  bill  on  this  supposition ;  whereas  in  fact  it  is  most 
clearly  applicable  only  to  life  freeholds ;  that«  however,  is  lit- 
tle to  Blackwood  or  his  writer  of  the  political  articles;  a 
more  surprising  thing  is  that  the  writer  had  reached  his  13th 
article  on  reform  without  discovering  this  mare's  nest  in  the 
old  bill. 

There  seems  to  exist  no  difficulty  of  construction  in  any  of 
the  clauses,  which  regulate  the  county  franchise ;  notwithi- 
standing  this,  some  doubts  and  misapprebepsions.are  afloat 
respecting  them.  Of  Lord  Chandos's  motion^  giving  the  fran- 
chise to  tenants  of  60/.  per  annum  without  lease,  there  can 
be  no  doubt  that  it  is  incorporated  in  clause  (20).  The  free- 
holder, whose  freehold  is  situated  in  a  borough,  will  under  all 
circumstances  vote  for  the  county^  unless  by  raiding  on  it 
himself  he  might  vote  in  respect  of  it  as  a  householder  for  the 
borough.  This  was  so  in  the  last  edition  of  the  old  bill;  it 
was  misconceived,  however  by  Lord  Whamclifie  and  others, 
in  the  House  of  Lords^  and  by  the  Times  and  its  correspon- 
dents for  a  IcHig  time  after.  The  case  is  different  with  the 
newly  enfranchised  voters,  who  will  only  vpte  for  the  county 
in  case  neither  themselves  nor  am/  other  person  by  residence 
on  the  tenement  might  acquire  a  vote  for  the  boro^gh.  These 
provisions  are  important  and  contain  great  distinctions,  found- 
ed .on  an  unwillingness  to  divest  old  rights;  they  will  prove, 
we  augur,  a  very  fruitful  source  of  litigation. 

We  now  come  to  the  10/.  householder's  \}lause,  (27),  which 
is  certainly  simpler  and  shorter  than  the  old  one ;  it  was  in- 
troduced, however,  by  Lord  Russdl  in  terms  by  far  too  dis- 
paraging, in  our  opinion,  of  its  predecessor.    The  old  clause 
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was  a  bungle,  there  is  no  disputing ;  it  still  had  merits  which 
we  do  not  find  in  the  parvenu.  We  shall  spend  some  trouble 
in  making  a  comparison ;  for  which  purpose  we  must  set  out 
a  part  of  the  old  clause  in  terms*    It  began  thus : — 

^^  Aiid  be  it  enacted,  that  in  eyery  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  any  city  or 
borough,  every  male  person  of  full  age,  and  not  subject  to 
any  legal  incapacity,  who  shall  have  occupied  within  any 
such  city  or  borough,  or  within  any  place  sharing  ill  the  elec- 
tion for  such  city  or  borough,  as  owner  or  tenant,  for  twelve 
calendar  months  next  previous  to  the  first  day  of  February  in 
the  year  one  thousand  eight  hundred  and  thirty-two,  or  next 
previous  to  the  last  day  of  August  in  any  succeeding  year,  any 
house  assessed  to  the  duty  on  inhabited  houses  upon  a  yearly 
value  of  not  less  than  ten  pounds,  or  any  house,  warehouse  or 
counting-house  being,  either  separately  or  jointly,  with  any 
land  owned  and  occupied  therewith,  or.  occupied  therewith 
under  the  same  landlord,  of  the  clear  yearly  value  of  not  less 
than  ten  pounds,  or  rated  to  the  relief  of  the  poor  upon  a 
yearly  value  of  not  less  than  ten  pounds,  or  any  house,  ware- 
house or  counting-house,  for  which,  whether  separately  or 
jointly  with  any  land  occupied  therewith,  under  the  same  land- 
lord, he  shall  be  bondjide  liable  to  a  yearly  rent  of  not  less 
than  ten  pounds,  shall,  if  duly  registered  according  to  the 
provisions  hereinafter  contained,  have  a  right  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  parliament  for 
such  city  or  borough." 

Now  any  person  who  reads  this  clause  with  attention  twice, 
will  perceive  four  distinct  grounds  on  which  the  householder 
might  rest  his  claim  to  vote.  They  are  specified  by  the  clause 
itself  in  this  order. 

The  occupation  of 

L  A  house  assessed  to  the  house  duty  at  10/.  (either  as 
owner  or  tenant.) 

2.  A  house  of  the  yearly  value  of  10/.  (either  as  ownec  or 
tenant.) 

3.  A  house  rated  to  the  poor  at  10/.  (either  as  owner  or 
tenant.)  ' 

4.  A  house  for  which  he  is  bonajide  liable  to  a  yearly  rent 
of  lot. 
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The  proof  of  any  one  of  these  facts  separately  would  have 
entitled  him  to  the  franchise,  subject  to  registration,  8cc.  To 
the  actual  yearly  value  (No.  2)  he  need  only  have  resorted  in 
defect  of  the  three  other  qualifications ;  and  this,  (No.  2)  be 
,it  observed,  is  the  qualification  including  all  takers  of  a  tene- 
ment for  any  less  term  than  one  year  ;  the  description  (No.  4) 
being  obviously  inapplicable  to  such  tenants.  And  this  leads 
us  to  the  great  blunder  of  the  old  clause,  which,  after  going 
on  to  say  that  no  such  person  shall  acquire  a  vote,  unless  he 
shall  have  paid  up,  before  a  day  certain,  all  rates  and  assess- 
ments, proceeds  thus : — 

*^  Nor  unless  such  person,  where  his  right  to  vote  shall  de- 
pend upon  his  being  bona  fide  liable  to  a  yearly  rent  of  not  less 
than  10/.  as  aforesaid,  shall,  in  addition  to  the  payment  of  the 
•poor's  rates  and  assessed  taxes  as  aforesaid,  have  also  paid  on 
or  before  the  said  twentieth  day  of  January  in  the  year  one 
thousand  eight  hundred  and  thirty-two,  all  the  rent  which 
shall  have  become  due  from  such  person  in  respect  of  his 
premises  so  rented  previously  to  the  twenty-ninth  day  of  Sep- 
tember then  next  preceding,  .or  shall  have  paid  on  or  before 
the  twentieth  day  of  August  in  any  succeeding  year,  all  the 
rent  which  shall  have  become  due  from  him  in  respect  of  such 
•premises  so  rented  previously  to  the  respective  twenty-fourth 
day  of  June  then  next  preceding." 

This  provision  insisting  on  the  payment  of  rent  plainly  in- 
cludes only  the  yearly  tenants,  persons  '^  bona  fide  liable  to  a 
yearly  rent  ;'*  the  takers  by  the  week,  month  or  otherwise 
than  for  a  whole  year,  would  have  escaped  this  obligation ;  a 
distinction  which  could  scarcely  have  been  intended.  Ano- 
ther effect  of  this  clause,  so  far  as  we  have  gone,  was  that  the 
tenement  need  not  have  been  rated  to  the  poor  at  all.  And 
these  are  the  points  in  which  the  new  clause  is  made  to  differ 
from  the  old  one.  Instead  of  the  four  distinct  tests  of  quali- 
fication above  enumerated,  there  is  now  only  one,  namely,  the 
actual  yearly  value  of  the  premises ;  so  that  these  criteria  are 
no  longer  each  of  them  conclusive  of  the  franchise,  but  leave 
the  question  of  value  open  to  the  last.  And  this  we  have  no 
hesitation  to  declare  is  an  alteration  for  the  worse,  making  the 
franchise  of  more  uncertain  tenure,  and  more  difficult  to  be 
established  in  the  first  instance.    Under  the  old  clause,  the 
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rate-book  or  the  assessment-book,  or  the  receipt  for  the  rent 
might  separately  haye  set  the  matter  at  rest ;  now  in  all  cases 
the  question  is  thrown  open  to  the  conflicting  opinions  of 
surveyors.  In  many  places  this  must  become  the  source  of 
almost  interminable  litigation.  So  far  then  we  should  wish 
to  see  the  old  clause  restored.  The  condition  of  reht  being 
paid  up  is  abandoned  in  all  cases,  and  very  properly ;  the  land- 
lord of  course-  will  take  care  of  that. 

It  is  insisted;  however,  that  the  claimant  should  be  rated 
to  the  poor,  and  in  cases  where  the  landlord  is  rated,  or  the 
premises  are  subject  to  no  rate  at  all,  the  tenant,  see  clause (29) 
may  claim  to  be  rated  in  order  to  the  acquisition  of  the  fran- 
chise. Having  been  so  rated,  he  must  also  '^  have  paid  on  or 
before  (a  day  certain,)  all  the  poor's  rates  and  assessed  taxes 
which  have  become  payable  from  him  in  respect  of  such  pre- 
mises.'' We  have  some  remarks  on  the  wording  of  this  part 
of  the  clause.  It  is  possible  that  th^  words  ^'  all  rates  for  the 
relief  of  the  poor  made  during  the  time  of  such  his  occupation 
as  aforesaid,  may  be  construed  to  mean  the  whole  time  of  his 
occupation,  instead  of  the  previous  twelve  months,  which  is 
clearly  the  intention ;  so  that  if  a  man  had  omitted  to  claim 
insertion  in  the  first  rate  after  the  commencement  of  his  occu- 
pation, he  would  never,  during  the  continuance  of  that  occu- 
pation, be  able  to  acquire  the  franchise  under  this  provision. 
The  words  *'  such  his  occupation  so  required  as  aforesaid,'' 
would  remove  all  doubt  on  this  point. 

Again,  the  landlord,  when  liable  by  act  of  parliament  to  the 
rate,  is  clearly  not  discharged  by  this  voluntary  claim  to  be 
rated  on  the  part  of  his  tenant,  and  therefore  an  enactment 
which  follows  to  that  effect  seems  rather  unnecessary ;  even 
after  payment  by  his  tenant  he  seems  to  us  liable  to  pay  the 
rate  a  second  time,  the  first  payment  being,  to  our  minds,  a 
a  sort  of  gratuity  from  the  tenant  to  the  parish,  and  in  no 
respect  operating  to  discharge  the  person  really  liable.  But, 
what  is  more  worthy  of  consideration,  the  tenant  claiming  to 
be  rated,  and  rated  accordingly,  does  not  thereby  render  him- 
self at  all  liable  to  pay  the  rate ;  and  then  we  have  the  words 
^^  pa^ble  from  him;'  all  which,  after  much  expence  of  lan- 
guage, seems  not  to  fix  him  with  the  payment  of  any  rate  at 
all;  but  his  having  been  rated,  that  is,  placed  upon  the  rates-. 
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would  be  a  sufficient  compliance  with  this  clause  without  pay- 
ment. Should  it  not  be  thought  proper  to  remodel  the  whole 
of  this  provision,  we  suggest  at  all  eventSi  that  the  words 
should  stand  **  payable  in  respect  of  such  premises/'  leaving 
out  the  words  ''  from  him." 

Another  difference  made  in  the  householders'  qualification, 
and  a  plain  improvement,  is  found  in  clause  (28).  This  ad- 
mits him  to  the  register,  notwithstanding  a  change  of  occu- 
pation within  the  previous  twelve  months,  provided  he  has 
occupied  in  succession  for  that  period  premises  being  severally 
of  the  yearly  value  of  10/.  This  goes  far  to  remove  an  evil 
we  complained  of  in  our  former  article ;  namely,  the  vast, 
proportion  of  persons  who  would  be  found  disabled  every  year 
by  a  change  of  residence,  and  the  necessity  of  twelve  months' 
occupation  previously  to  being  registered.  With  regard  to 
this  latter  condition,  we  hope  that  the  words  ^'  twelve  months," 
which  are  at  present  in  brackets,  will  be  replaced  by  *'  six 
months"  in  the  committee,  and  then  all  will  have  been  done' 
perhaps,  which  is  practicable,  to  minimize  this  evil  conse- 
quence of  the  annual  registration.  We  wish,  however,  both 
on  this  account,  and  to  avoid  the  yearly  recurrence  of  election 
litigation,  that  our  suggestion  of  a  new  register  every  ten 
years,  allowing  new  claimants  in  the  interim  to  register  at 
quarter  sessions,  had  been  adopted.  We  have  still  another 
suggestion  to  make  on  this  subject;  that  a  claimant's  right 
having  been  once  questioned  and  established  in  the  barrister's 
court,  shall  not  be  again  questioned,  so  long  as  he  continues 
in  occupation  of  the  same  premises. 

Clause  (28)  further  provides,  that  where  two  or  more  per- 
sons shall  jointly  occupy  a  house,  each  of  them  shall  acquire 
the  franchise,  provided  the  whole  amount  of  the  yearly  value 
divided  by  the  number  of  occupiers  shall  give  a  sum  of  10/. 
for  each.  This  has  been  objected  to  as  affording  opportunity 
for  splitting  the  franchise ;  as  landlords  might  collusively  join 
in  the  tenancy  of  a  house  as  many  persons  as  the  yearly  value 
would  bear.  The  answer  to  this  is,  that  in  such  a  case  each 
person  would  make  himself  separately  liable  for  the  whole 
rent,  a  risk  scarcely  worth  incurring  for  the  sake  of  a  vote ; 
also  the  word's  are,  not  jointly  taken  or  tenanted,  but  "jointly 
occupied,"  which   it  is  rather  too  much  to  .suppose  would 
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be  done  from  the  zeal  of  multiplying  voices,  great  as  it  is,  at 
elections. 

The  reservation  clause  (31),  has  been  much  extended.     All 
freemen  or  burgesses,  who  shall  hereafter  become  such  in 
respect  of  servitude  or  birth  derived  from  persons  now  or  here- 
after entitled  under  this  act  to  the  franchise  as  freemen  or 
burgesses,  have  their  right  saved  in  perpetuity,  dependent 
however  on  their  residence  within  seven  miles  of  the  city, 
town,  or  borough.    Honorary  freemen,  frequently  created  by 
corporations  for  election  purposes,  are  excluded  from  this 
saving  clause ;  compounding  freemen,  that  is,  freemen  enrolled 
in  respect  of  servitude  performed  elsewhere,  a  class  frequently 
admitted  in  great  numbers  for  the  same  purposes,  seem  on  the 
contrary,  to  be  included  in  the  reservation ;  but  the  condition 
of  residence  will  affect  them  almost  to  the  extent  of  total  ex- 
clusion.    The  other  classes  of  the  borough  franchise  are  pre- 
served only  to  the  present  possessors.    This  resuscitation  of 
the  devoted  freemen  seems  to  have  givien  satisfaction  in  some 
sort,  to  all  parties.    The  upholdiers  of  vested  rights  must  be 
pleased  with  a  concession .  made,  as  it  should  appear,  to  the 
strenuous  behaviour  of  the  conservative  party  in  both  houses ; 
at  the  same  time  it  is  observable,  that  the  only  persons  in 
whose  favor  this  reservation  vvill  operate,  are  the  resident  free- 
men being  householders  under  10/.  per  annum;  a  consider- 
ation which  should  serve  to  temper  any  violent  feelings  of  ex- 
ultation on  this  subject,  in  persons  habituated  to  rail  against 
the  10/.  franchise,  as  an  approach  to  universal  suffrage.     On 
the  other  hand,  the  admirers  of  large  constituencies,  who  pre- 
fer qilantity  to  quality  in  the  article  of  electors,  rejoice  in  an 
additional  security  against  the  danger  of  nomination  which 
it  was  apprehended  might  result  from  the  narrow  operation 
of  the  10/.  franchise  in  small  boroughs.    The  change  is  cer- 
tainly well  advised  on  the  whole,  furthering  as  it  does,  a  great 
object  mentioned  in  the  preamble  of  the  Bill,  the  extension  of 
the  suffrage,  without  leaving  to  corporations  the  power  of 
trading  in  this  franchise  so  much  abused   heretofore;  it  is 
open,  however,  to  this  objection  from  some  quarters,  that  it 
restores  a  class  emmeiktly  liable  to  the  charge  of  pauperism, 
and  open  to  a  species  of  influence  which  not  even  Lord  Eldoii 
calls  legitimate. 
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We  wish  to  call  particular  attention  to  the  case  of  the  coun- 
ties of  cities  and  towns  possessing  the  freehold  franchise  of 
405.  which  we  have  already  observed  have  been  hardly  dealt 
with  in  the  matter  of  the  life- freeholds.  Another  grievance, 
see  clause  (32),  is  that  the  freeholders  in  these  places  are  spe- 
cially exempted  from  the  condition  of  residence  within  seven 
miles  imposed  upon  the  voters  for  all  other  cities  and  towns ; 
and  inasmuch  as  the  members  for  these  places  are  not  knights 
of  the  shire,  but  citizens  or  burgesses,  as  the  case  may  be,  the 
electors  it  is  presumed  should  stand  on  the  same  footing  with 
the  borough-voters,  rather  than  with  those  who  have  the  county 
franchise.  This  privilege  also  of  non-residence  is  a  vast  addi^ 
tion  to  the  power  of  nomination,  exercised  by  means  of  405. 
annuitants  in  these  small  counties ;  a  sufficient  ground  alone 
for  its  abrogation.  The  old  bill  contained  a  provision  express- 
ly introduced  to  meet  this  case ;  we  trust  it  will  be  restored. 

Another  special  exception,  to  the  disadvantage  of  these 
places,  is  the  extension  of  the  burgage  tenure  franchise  in  its 
old  prerogative  of  occasional  transfer,  through  which  it  is  well 
known  this  vote  could  be  acquired,  the  moment  before  polling, 
and  resigned  the  moment  after.  By  clause  (34)  a  perfect 
security  is  provided  against  this  abuse  for  all  other  towns  and 
cities  in  these  terms : 

« 

'^  Provided  nevertheless,  and  be  it  enacted,  that  notwith-^: 
standing  anything  hereinbefore  contained,  no  person  shall 
be  entitled  to  vote  in  the  election  of  a  member  or  members- 
to  serve  in  any  future  parliament  for  any  city  or  borough 
(other  than  a  city  or  town  being  a  county  of  itself,  in  the 
election  for  which  freeholders  have  a  right  to  vote  as  herein-> 
before  mentioned)  in  respect  of  any  estate  or  interest  in  any^ 
burgage  tenement,  annuity,  or  freehold  which  shall  have  been 
acquired  by  such  person  since  the  first  day  of  March,  one 
thousand  eight  hundred  and  thirty-one,  unless  the  same  shall 
have  come  to  or  been  acquired  by  such  person  since  that  day, 
and  previously  to  the  passing  of  this  Act,  by  descent,  succes- 
sion, marriage,  marriage  settlement,  devise,  or  promotion  to 
any  benefice  in  a  church,  or  by  promotion  to  any  office.'^ 

Counties  of  cities  or  toWns  having  the  freehold  franchise, 
are  specially  excepted,  it  is  perceived,  from  the  operations  oi 
this  clause.    What  therefore  will  be  the  plan  pursued  by  a 
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person  in  possession  of  a  hundred^  burgages  in  a  county  of  a 
city  or  town  ?    A  few  days  before  this  bill  receives  the  king's 
assent^  be  will  convey  his  burgages  to  a  hundred,  the  youngest 
and  staunchest  of  his  partizans,  and  immediately  after  the 
passing  of  the  act,  he  will  take  his  reconveyances  as  usual,' 
leaving  every  one  of  those  persons,  by  virtue  of  clause  (32), 
competent  to  be  registered  every  year  for  a  burgage  tenure 
during  the  rest  of  their  lives.     Every  year  on  the  day  before 
registration  they  will  be  put  in  possession  of  their  burgages, 
and  the  day  after  the  register  is  completed,  as  regularly  dis- 
possessed :  when  a  poll  happens  to  take  place  they  must  have 
their  conveyance  again,  to  enable  them  to  swear  themselves 
in  present  possession  of  their  estates.  This  is  strictly  the  same 
process  as  is  at  present  used  at  the  time  of  polling,  except 
that  it  will  require  a  more  frequent  repetition  under  this  act, 
and  therefore  some  additional  expense ;    except  where  the 
estate  (seldom  of  much  value)  may  be  trusted  to  remain  in  the 
hands  of  the  voter.    We  have  been  thus  particular  in  our  ob- 
servations upon  these  corporate  counties   possessed  of  the 
40«.  franchise,  because  being  not  more  than  five  or  six  in  num- 
ber, their  true  situation  is  very  liable  to  be  overlooked  in  the 
committee. 

The  registration  clauses  have  undergone  much  alteration 
for  the  better.  We  have  already  mentioned  one,  by  which  a 
.person  having  occupied  several  premises  in  succession,  being 
each  of  the  required  value,  is  entitled  to  the  franchise.  In 
connection  with  this,  let  us  consider  one  of  the  three  ques- 
tions which  may  be  asked  of  a  voter  at  the  poll,  which,  in 
clause  (67),  is  specified  in  these  terms,  "  Whether  such  per- 
son's qualification  for  voting  still  continues  ?"  Suppose,  then, 
that  since  registration  he  has  changed  his  residence,  and 
now  occupies  a  house  of  lOL  yearly  value.  Is  this  a  con- 
tinuance of  his  qualification  ?  If  so,  you  will  be  obliged,  at 
the  poll,  to  go  into  the  value  of  his  present  tenement.  But 
probably  the  qualification^  as  ascertained  by  the  last  register, 
is  intended ;  if  so,  this  ambiguity  should  be  removed.  It 
seems  to  us,  further,  that  this  ode  question  may  be  split  into 
a  variety  of  questions,  putting  to  the  voter  every  mode  in 
which  his  qualification  might  have  become  forfeited  since  re-^ 

^  This  is  no  extreme  case'. 
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gifltration ;  by  which  means  that  undue  creation  of  delay  miay 
creep  in^.  which,  this  clause  is  meant  to  obviate.  We  have  no 
remedy,  however,  for  this  evil  to  propose. 

A  new  clause  (56)  is  introduced,  fixing  expressly  upon  the 
poor's  rates  the  expences  incurred  by  overseers  in  preparing 
the  lists.  Upon  this  provision,  the  necessity  of  which  was 
pointed  out  in  our  observations  on  the  old  bill,  we  have  still  to 
make  this  remark :  that  boroughs  are  frequently  made  up  of 
parcels  of  parishes  and  townships ;  even  within  the  limits  of 
a  borough  the  poor's  rate  is  levied  alike  upon  pei-sons  privi- 
leged and  unprivileged  to  vote;  and  from  both  these  consi- 
derations, particularly  the  former,  it  seems  something  unfair 
to  fix  upon  the  whole  parish  expences  attendant  on  the  privi* 
leges  of  a  part.  A  special  rate  for  the  purpose  would  be 
easily  levied  on  the  electors  at  the  time  of  polling.  The  ex*^ 
pences  incurred  by  the  returning  officer  are  referred  in  all 
cases  to  the  county  rate.  In  counties  of  cities  and  towns 
there  is  very  often  no  county  rate ;  and  this  very  circumstance 
has  just  occasioned  at  Bristol  a  difficulty  with  regard  to  the 
indemnification  by  the  hundred  act  A  provision  for  this  case 
is  wanting  in  clause  (66). 

By  clause  (61),  also  a  new  clause,  ample  powers  are  given 
to  the  barrister  appoipted  to  revise  the  lists,  to  summons  wit- 
nesses  to  his  court,  to  enforce  their  attendance  by  warrant, 
and  to  commit  them  if  they  refuse  to  be  sworn,  or  to  aiiswer 
when  sworn.  Qu.  ?  will  it  be  implied  from  this  clause,  with« 
out  particular  expressions  to  that  ^ect,  that  any  persons  (and 
if  so,  what  persons  ?)  must  be  in  attendance  on  this  court,  to 
carry  into  execution  these  warrants  and  these  committals? 
In  receiving  evidence  also,  this  new  judge  of  a  new  court  may 
feel  some  doubt  whether  he  is  bound  in  all  respects  by  the 
common  law  rules  of  evidence ;  there  will  be  no  appeal  from 
his  decisions  herein,  and  feeling  himself  perfectly  competent 
to  estimate  the  value  of  many  kinds  of  evidence  which  are 
excluded  from  the  consideration  of  juries,  he  may  be  inclined 
to  allow  himself  some  latitude  in  this  matter :  perhaps  he  will 
be  ccmsidered  right  in  doing  so ;  otherwise  he  will  be  unable 
to  examine  on  oath  any  claimant  or  person  objected  to  in  his 
own  case,  without  some  special  enactment  declaring  such  a 
witness  competent. 

VOL.  VII,  L 
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The  other  clauses,  which  are  directory  of  the  course  of  pro- 
ceeding to  be  pursued  in  the  barrister's  court,  haire  been  am- 
plified and,  in  many  respects,  much  improved.  There  is  one 
change,  however,  which  seems  to  us  of  very  great  importance, 
and  involving  at  the  same  time  a  question  of  expediency  by 
no  means  easy  to  be  solved.  By  clause  (37)  of  the  old  bill  it 
was  provided,  that  where  any  person  inserted  in  the  overseer's 
list  should  be  objected  to,  the  barrister  should  expunge  his 
name  from  the  list  on  proof  that  such  person  was  not  quali- 
fied to  vote,  the  onus  of  such  proof  resting  of  course  on  the 
objector.  In  the  case  of  the  county  franchise,  where  the  ob- 
jection should  go  to  dispute  the  possession  of  an  estate  of  a 
certain  amount  within  a  certain  parish,  this  proof  of  the  nega- 
tive position  would  be  found  very  difficult  to  establish ;  even 
in  the  borough  franchise,  it  might  be  contended  that  nothing 
short  of  shewing  by  whom  every  house  in  a  particular  street 
was  occupied,  would  prove  a  man  not  to  occupy  a  house  i|i 
that  street  of  the  yearly  value  of  10/.  An  apprehension  of 
this  difficulty  (which  we  always  felt  very  strongly)  seems  to 
have  been  entertained  ;  and  accordingly  we  find  it  enacted  in 
clause  (48)  of  the  new  bill,  that,  where  such  an  objection  is 
made,  the  objector  is  not  called  upon  to  prove  this  negative 
position,  but,  provided  he  only  appears,  the  onus  is  thrown 
upon  the  person  objected  to,  to  prove  his  qualification ;  other- 
wise he  will  be  expunged  from  the  list. '.  Observe  herein  the 
power  given  to  any  single  objector,  to  call  every  year  into  the 
barrister^s  court  the  whole  constituency  of  a  county  or  borough, 
to  prove,  every  man  by  proper  evidence,  his  qualification  to 
vote ;  and  this  without  any  expence  or  risk  on  the  part  of  the 
objector,  or  ey^ti  trouble  beyond  that  of  serving  notices  and 
personally  attending  the  court.  As  regards  the  county  voter 
this  evil  may  be  a  necessary  one  and  beyond  cure ;  to  him  also 
theproof  of  his  qualification  will  for  the  most  part  cause  little 
trouble  or  expense ;  but  the  householder,  whose  vote  depends 
on  the  actual  yearly  value  of  the  premises  he  occupies,  is  in  a 
different  situation.  In  hiscase  it  must  always  be  notorious  what 
premises  they  are  in  respect  of  which  he  claims  to  vote ;  the 
only  question  therefore  between  him  knd  his  objector  would  be 
the  yearly  value  of  those  particular  premises,  or  some  other  mat- 
ter of  which  the  objector  might  give  positive  proof.  This  being 
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so,  there  seems  no  reason  why  the  objector  shoald  not  rather 
be  called  upon  to  prove  his  case,  than  the  person  already  in- 
serted by  the  judgment  of  the  overseers,  to  prove  his  qualifi- 
cation. Possibly  it  might  be  esteemed  a  better  plan  in  both  • 
cases  to  give  the  barrister  the  power  of  awarding  costs  against 
a  frivolous  objector. 

The  space  assigned  to  these  observations  is  now  exhausted. 
We  have  confined  ourselves  to  those  changes  in  the  details  of 
the  bill  which  appeared  to  us  of  doubtful  expediency  or  im- 
perfect in  their  operation.  There  are  miany  other  alterations 
most  absolutely  and  undoubtedly  for  the  better,  of  which  we 
care  not  to  take  a  more  particular  notice  than  this ;  but  we 
must  add,  in  justice  to  the  framers  of  the  measure,  that 
they  have  laboured  hard  to  make  the  New  Bill  as  much  better 
than  the  old  one  as  it  was  possible.  Whatever  credit  may 
be  due  to  any  one  for  the  improvements  effected,  most  assu- 
redly very  little  is  to  be  ascribed  to  a  certain  committee,  which 
sat  in  close  deliberation  upon  these  details  for  the  space  of  six 
weeks.  The  spirit  in  which  that  committee  went  to  work  on 
both  sides,  gave  little  reason  to  expect  from  their  exertions 
any  result  advantageous  to  the  measure  itself ;  and  yet,  on 
the  appearance  of  the  New  Bill,  a  vaunting  tone  was  loudly 
indulged  in  by  persons,  who  would  have  shrunk  with  horror 
from  the  suggestion  of  any  real  improvement  which  did  not 
give  an  opportunity  for  impeding  the  progress  of  the  measure, 
or  abusing  the  intellects  and  motives  of  those  who  introduced 
it.  Out  upon  such  members  of  parliament!  we  commend 
them  to  a  patient  reading  of  thelNew  Bill,  in  a  better  spirit 
than  that  which  has  distinguished  them  heretofore;  with 
little  hope  however,  under  present  circumstances,  of  so  de- 
sirable a  consummation ;  and  therefore  truly  wishing  that  this 
may  be  the  last  committee,  which  shall  sit  in  the.  English 
House  of  Commons  unreformed.' 

P. 
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ART.  X.— TITHES  IN  GERMANY. 


Die  rechtlkhe  Natur  der  Zeknterif  aus  den  Grundeigenthumver- 
hdltnissen  des  rdmischen  und  frankischen  Reiclts  historisch 
entwickelt  mit  Berikksicht^ng  der  neuesten  Antrage  auf 
Zehntahschaffung^  und  mit  Andeutungen  fur  die  Geschkhte 
des  Lehnwesens,  von  Dr.  J.  M.  JF.  Bimbaum,  Professor, 
Riiter  des  Koniglichrniedertindischen  TJowenordehSy  und  Kor- 
respondenten  des  Koniglich-^niederlandischen  Instituts,  (The 
true  Nature  of  Tithes,  historically  deduced  from  the  state 
of  landed  property  under  the  Roman  and  Prankish  em- 
pires, with  peculiar  reference  to  the  most  recent  plans  for 
the  Abolition  of  Tithes,  and  with  hints  for  the  History  of  the 
Feudal  System.  By  Dr.  J.  M*  F»  Birnbaum,  Professor, 
Knight  of  the  Royal  Order  of  the  Lion  and  Correspondent 
of  the  Royal  Institute  of  the  Kingdom  of  the  Netherlands.) 
Bonn,  bei  Adolph.  Marcus.  1831. 

Amongst  the  very  few  representative  assemblies  which  Ger- 
many can  boast^  the  lower  house  (zweite  kammer)  of  Baden 
stands  pre-eminent  for  the  liberality  of  the  opinions  avowed^ 
and  the  comprehensiveness  of  the  improvements  discussed 
in  it.  Shaking  off  that  implicit  reverence  for  authority, 
and  that  laissez-faire  feeling,^  by  which  the  energies  of  so 
many  German  states  are  depressed,  it  is  gradually  bringing 
under  its  review  the  entire  administration,  as  well  internal  as 
external,  of  the  government ;  in  other  words,  assuming  the 
ftmctions  which  the  English  House  of  Commons  fulfils. 
Within  the  last  year  the  attention  of  this  chamber  has  been 
repeatedly  attracted  to  tithes ;  the  expediency  of  abolishing 
them  has  been  warmly  debated,  and  a  committee  to  report  on 

1  When  ^e  late  Duke  of  Weimar  first  gave  his  sabjects  a  representative  assembly, 
they  complaiDCcl  grievously  of  having  the  troubles  of  government  imposed  upon 
them,  which,  they  said,  the  duke  himself  was  paid  to  sustain.  Wiirtemberg  and 
Bavaria  are  now  rivalling  Baden. 
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themr  named.  M*  Von  Rotteck,  a  highly  distiDguished  member 
— described  indeed  by  his  adversary,  as  esteemed  throughout 
Germany  as  a  philosopher,  historian,  jurisconsult  and  poli-* 
tician — appears  to  have  taken  the  lead  on  what  is  termed  the 
Uberal  side  of  this  question,  and  the  book  before  us  is  almost 
exclusively  an  answer  to  him.  We  propose  to  give  a  short 
account  of  it,  more  as  a  matter  of  curiosity  than  with  any 
view  to  a  direct  practical  application  of  the  argument,  which 
turns  on  very  different  considerations  from  those  which  seem 
likely  to  influepce  our  legislature.  There  is  still,  however, 
analogy  enough  to  justify  the  following  cursory  review.  The 
author,  it  may  be  proper  to  add,,  holds  a  high  rank  amongst 
the  juridical  writers  of  the  continent,  and  his  works  may  con- 
sequently be  taken  as  a  fair  sample  of  the  controversy. 

The  preface  contains  a  statement  of  the  author's  motives  in 
hurrying  out  the  present  publicatioa  (which  is  only  the  fore- 
runner of  an  elaborate  history  of  tithes)  and  a  bold  profession 
of  his  principles  as  a  member  of  the  historical  school.  Being 
firmly  convinced  of  the  injustice  of  the  proposed  abolition,  he 
deemed  it  a  dereUction  of  duty  to  be  silent,  and  was  particu- 
larly anxious  that  his  opinion  should  be  known  before  a  defi- 
nitive resolution  on  the  subject  was  come  to  '^  in  a  land  dear 
to  him  in  more  relations  than  one."  But  though  forced  to 
write  rapidly,  his  conclusions  have  been  thoroughly  matured* 
As  to  his  principles — ^^  I  have  always  treasured  Up  in  nijr 
mind  (says  he)  the  doctrine  which  the  gtea^st  amohgst  mo^ 
dern  historians,  J.  Miiller,  gives  as  the  deduction  from  the 
history  of  the  world :  that  nations  and  governors  prepare 
their  own  downfall  when  they  turn  a  deaf  ear  to  the  spirit 
of  moderation.  In  the  land,  in  which  I  formerly  lived,  and 
which  I  left  a  short  time  since  of  my  own  free  will,  because 
remaining  there  appeared  to  me  a  breach  of  duty  to  a 
venerable  monarch,  whose  confidence  hacl  called  me  there — in , 
that  land  have  I  seen  the  doctrine  of  J.  Miiller  confirmed  by 
experience."^ 

We  pass  over  the  author's  other  professions,  because  no 

1  M.  Bimhaum  htld  a  professor's  chair  at  the  Umyersitj  of  Louvain,  as  did  also 
MM.  Holtiua  and  Warokonig  —  names  which  would  reflect  honour  on  any  institu- 
tion —  at  the  time  the  Belgic  revolution  broke  out.  M.  Bimbaum  is  now  professor 
at  Heidelberg,  M.Holtius  at  Utrecht,  and  M.  WariEoaig  at  Ghent. 
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one  will  suspect  faim  of  departing  from  them/ and  eome 
at  once   to  chapter  the  fii*st^  which  is  headed  *'  Opinions 
of  cotemporaries  on   the  lawfulness  of  Tithes."     The  first 
quoted,  however,  inclines  towards  their  unlawfulness,  being 
that  of  M.  Rotteck,  delivered  in  the  second  chamber  of  Baden 
in  bringing  forward  a  motion  for  their  abolition :  '*  With  the 
exception  of  some  few  hardened  or  wholly  unreflecting  adhe- 
rents of  every  thing  that  has  once  existed  or  long  endured, 
eveiy  one  now  always  admits  the  heiUosigkeit  (impolicy  or  in- 
jurious   nature)   of  tithes."     This  assertion  is   viewed    by 
M.  Bimbaum  almost  in  the  light  of  a  personal   reflection, 
and  conceiving  it  capable  of  producing  the  most  baneful  re- 
sults, he  seriously  applies  himself  to  combat  it,  and  for  this 
purpose  a  formidable  weight  of  authority  is  adduced.     The 
first  is  that  of  M.  Von  Wessenberg,  who,  we  are  assured,  is 
regarded  with   the   highest  respect   by    every   enlightened 
German,  who  is  well  known  to  be  no  slavish  admirer  of  anti- 
quity, and  who  declared  in  1819,  in  the  chamber,  that  tithes, 
like  every  other  property,  were  under  the  guarantee  of  the 
constitution.     After  triumphantly  contrasting  this  with  M. 
Rotteck's  opinion,  M.  Bimbaum  proceeds  to  give  what  we  cer- 
tainly think  a  very  necessary  explanation  of  his  reasons  for 
attaching  so  much  importance  to  the  peculiar  term  employed 
by  his  adversary :   "  HeiUosigkeit  of  tithes  has  also,  particu- 
larly for  him  (M.  Rotteck),  the  sense  of  illegality,  and  the  il- 
legality he  principally  endeavours  to  establish  through  their 
origin  as  a  general  tax.     The  opinion,  therefore,  which  re- 
gards tithes  as  equally  inviolable  with  every  other  property, 
is  undoubtedly  diametrically  opposed.      That  this  opinion, 
however,  is  shared  by  men  out  of  Germany,  who  rank  amongst 
the  most  enlightened  of  their  age,  amongst  the  most  cele- 
brated of  their  country,  will   be   shown   in    the  following 
pages," 

Before  proceeding  to  the  proof,  M.  Bimbaum  proposes 
to  refute  or  qualify  two  other  assertions  of  M.  Rotteck, 
viz.  "  that  the  abolition  of  tithes  has  already  taken  place 
in  France,  a  land  emancipated  from  feudal  oppression, 
and  finding  in  that  emancipation  a  compensation  for  all 
the  sacrifices  and  sufferings  of  the  revolution ;  that  already, 
even    in   England,   the    most    stubborn    adherent    of   the 
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historical  scbooU  the  abolition  of  tithes  has  been  loudly  called 
for." 

The  sum  of  M.  Birnbaum's  answer,  with  respect  to  France; 
is,  that,  in  the  first  place,  all  tithes  have  not  been  abolished  , 
and,  secondly,  that  the  laws  directed  against  them  were  pass- 
ed in  the  heat  of  revolutionary  excitement,  when  no  sort  of 
property  was  safe,  and  can  hardly  therefore  be  drawn  into  a 
precedent.  His  defence  of  England  is  as  warm  as  the  most 
ardent  patriot  could  wish,  and  as  it  is  never  uninteresting  to 
hear  what  enlightened  foreigners  think  of  us,  we  shall  trans- 
late two  or  three  of  the  principal  paragraphs.  After  denying 
that  it  is  any  disgrace  to  a  nation  to  be  attached  to  ancient 
institutions,  he  proceeds : — 

''  If,  however,  the  English  be  particularly  distinguished  as  adhe- 
rents of  the  historical  school,  it  is  only  true  in  the  sense  before 
mentioned,  and  in  this  sense  the  great  Montesquieu  himself  might 
he  termed  an  adherent  of  the  historical  school.    Their  attachment 
to  it  can  so  much  the  less  be  objected  to  the  English,  since  their 
whole  constitution  has  been  gradually  formed  in  this  manner,  and 
for  the  same  reason  they  may  also  be  excused,  if  a  kind  of  contempt 
for  the  constitutions  of  the  continent  is  discernible  in  the  writings 
of  their  most  talented   authors,   from  their  considering  these  as 
formed  from  abstract  notions  with  a  few  strokes  of  the  pen.     At 
any  rate,  no  one  of  -these  constitutions  has  stood  the  test  of  expe- 
rience like  the  English,  and  what  appears  to  M.  Von  Rotteck  as  an 
obstinate  adherence  to  antiquity,  lies,  in  part,  in  this  constitution ; 
nay,  to  a  degree,  in  the  spirit  of  every  representative  government. 
Above  all,  it  ought  not  to  appear  strange  to  us  that  the  parliament 
of  a  people,  which,  in  its  relation  to  the  political  system  of  Europe, 
so  often  figures  as  the  giver  of  the  tone,  should  manifest  so  little 
activity  in  the  overthrow  of  private  rights.   Even  among  the  Romans 
the  Comitiee  have  done  but  little  towards  the  formation  of  private 
law,  but  private  law  has  notwithstanding  grown  up,  through  the 
instrumentality  of  prcetors  and  jurisconsults,  to  a  degree  of  perfec- 
tion, whereby  it  has  become  the  groundwork  of  the  law  of  all  Eu- 
ropean nations  except  England,  and,  despite  of  new  codes,  con- 
tinues so.    Thus,  also,  has  the  private  law  of  England  been  formed-— 
by  adjudication  and  interpretation,  in  a  practical  historical  way; 
and  the  continental  jurists  are  in  error  when  they  suppose  that  the 
English  law  is  altogether  stationary  ^—  as  many  Englishmen  are  in 
error  when  they  suppose  that  Baden,  in  ajuridical  point  of  view, 
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occupies  a  position  on  the  height  of  the  time  of  Charles  X^  because 
^ey  once  heard  by  chance  that  the  Carolina  ^  has  still  a  subsidiary 
force  iq  Baden.  It  is  also  worthy  of  remark,  that  the  want  of 
legislative  reform  in  EnglarHl  has  been  much  less  felt  in  respect  of 
the  so-called  common  law,  which  was /formed  in  the  maimer  before- 
mentionedy  than  in  respect  of  the  statutory  law,  that  is  to  say, 
the  law  enacted  by  parliament,  this  being  the  most  faulty  portion  of 
the  English  law.  But  the  reason  lies  not,  as  M.  Von  Rotteck  seems 
to  think,  in  an  obstinate  adherence  on  the  part  of  the  English  to 
every  thing  that  is  old,  but  in  the  very  nature  of  representative  go- 
vernment as  applied  to  large  nations ;  and  not  to  appear  the  enemy 
of  this  sort  of  government,  I  may  at  the  same  time  observe,  that  in 
the  Eldorado  of  the  European  radicals,  in  North  America,  this  is  the 
prevalent  opinion  :  and  even  in  England  it  is  the  opinion  of  one 
who  is  well  known  to  all  who  take  an  interest  in  English  reform, 
pamely^  the  famous  Lord  John  Russell  himself/' 

Here  follows  a  passage  from  Lord  John  Russell's  Essay  on 
the  History  of  the  English  government,  (p.  241)  in  wtiich  the 
noble  author  contends  that  if,  on  the  one  hand,  free  govern* 
ments  have  preceded  others  in  the  abolition  of  torture  and 
the  repeal  of  unjust  laws  against  treason  and  religious  opi-> 
nions,  despotic  governments  surpass  them,  on  the  other,  in 
the  attention  they  bestow  on-  criminal  legislation  in  general, 
and  the  impartiality  with  which  that  subject  is  discussed, 

M.  Birnbaum  then  continues  as  follows : 

*'  Even  this  (the  criminal)  branch  of  English  law  has  of  late  years  re- 
ceived an  almost  complete  remodelling  through  the  humane  exertionsof 
Sir  Samuel  Romilly ,  which  met  with  unanimous  support,  not  only  from 
the  practitioners  who  advocate  a  moderate  reform,  but  also  from  the 
theorists  of  the  Gottingen  school,  who  are  generally  little  favouraUe 
to  attempts  at  codifj^iig.  It  is  said  of  this  man,  that  since  the 
ytor  1608,  when  he  first  by  a  bill  directed  the  attention  of  his  coua-> 
trymen  to  the  improvement  of  the  criminal  law,  the  subjeot  has 
never  ceased  to  be  debated  in  parliament ;  that  he  inspired  others, 
who,  by  unbounded  exertion  and  humanity,  sought  to  atone  for  the 
neglect  of  their  forefathers;  that  he  himself  carried  into  ftfectse^ 
teral  practical  improvements,  and  that  the  work  which  he  begs^  has 
found  in  the  exertions  of  others,  for  instance  in  those  of  Secietafy 
Peel,  only  the  development  of  his  ideas,  for  which  reason  Brougham, 
i»  his  celebrated  speech  on  the  reform  of  the  law,  conceived  hlmaelf 

'  Aa  Oidinance  lo  called. 
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justified  io  passing  over  this  subject.  It  is  abo  said  of  RoiniUy> 
that  be  resolutely  opposed  in  parliament  many  severe  regulations  of 
Ix)rd  Castlereagh;  that  it  was  not  till  after  the  death  oi  Romilly 
that  the  law  was  passed ,  by  which  certain  offences  of  the  press  are, 
on  repetition,  liable  to  be  punished  by  transportation,  and  editors 
of  political  journals  are  required  to  give  sureties  in  addition  to 
the  tax." 

Whether  RomiUy  could  have  successfully  combated  Lord 
Caatlereagh's  kind  aud  considerate  intentions  towards  the 
prass,  may  well  be  doubted ;  but  the  rest  of  the  paragraph 
ia  undoubtedly  correct^  and  we  gladly  ciie  it  as  a  proof  that 
the  eleventh-hour. men  are  not  everywhere  allowed  to  bear  off 
all  the  honour  of  the  day.  We  could  adduce  unimpeachable 
testimony  (if  indeed  it  at  all  admits  of  dispute)  that  Sir 
Robert  Peel  neither  conceived  the  plan^  nor  executed  the 
detaila^  of  what  are  termed  hU  criminal  law  reforms.  The 
public,  mind  was  prepared  and  the  bills  were  drawn  ready  to 
ilia  handf  His  part  was  that  of  an  official  mouthpiece,  and 
he  played  it  passably  welK 

We  remember  to  have  once  met  with  a  newspaper  paragraph 
which  ran  on  in  something  like  the  following  strain ; 

*^  The  youthful  secretary  leaves  the  House  after  a  protracted 
and  harassing  debate,  and  we  take  the  liberty  to  fblbw  him< 
On  entering  his  own  house  be  goes  straight  to  thelibrary,.ord6r8 
lights  and  coffee  to  be  brought,  and,  after  first  replying  to  an 
anxious  message  from  his  lady  that  pressing  business  would 
occupy  him  till  late,  dismisses  his  attendants  for  the  night. 
A  fresh  and  perhaps  more  irksome  labour  than  that  just  en* 
countered  begins ;  hour  after  hour  steals  imperceptibly  away; 
one,  two,  three — and  we  still  find  him  waking,  the  midnight 
lamp  sole  witness  of  his  toils.  He  is  pausing  to  make  a  re* 
ference  with  an  unfinished  sketch  of  a  consolidating  biU>  on 
his  writing  table.  The  book  he  holds  is  Coke's  fourth  In-^* 
stitute ;  it  is  resting  on  Hawkins'  Pleas  of  the  Crown;  an 
open  volume  of  the  Statute  Book  lies  near,  whilst  the  folio, 
with  the  parchment  covers  and  purple  lettering,  on  the  chair, 
raises  a  strong  presumption  that  recourse  had  just  been  had 
to  Orotius  or  Puffeiidorf,  to  supply  the  confirmation  of  a  prin- 
ciple or  relieve  the  dryness  of  technical  detail.    He  knows 
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that  at  the  first  announcement  of  his  matured  labours,  he  will 
be  deemed  a  visionary  at  best ;  yet  night  after  night  are  the 
same  vigils  renewed  ; — in  that  lofty  self-confidence,  that  pure 
spirit  of  undying  philanthropy,  which  confronts  the  prejudices 
to  remove  the  evils  of  society,  and  betters  the  species  in  de- 
spite of  itself."  There  is  only  one  fault  in  the  picture  ;  it  is 
false. 

But  it  is  not  to  settle  the  respective  merits  of  Sir  Samuel 
Romilly  and  Sir  Robert  Peel,  that  M.  Bimbaum  enlarges  on 
the  character  of  the  former.  He  does  so  to  give  additional 
weight  to  an  opinion  which  he  subsequently  adduces  in  fa- 
vour of  the  inviplability  of  tithes.  In  1819,  Sir  Samuel 
Romilly  thus  expressed  himself  on  this  subject:  ''He  consi- 
dered tithes,  whether  in  the  hands  of  the  clergy  or  the  laity, 
as  sacred  as  any  other  species  of  property.  The  abolition  of 
tithes  in  favour  of  the  landholder,  instead  of  being  an  act  of 
justice,  would  be  quite  the  contrary.  It, would  be  giving  the 
whole  of  the  land  to  a  person,  who,  by  himself  or  his  ances- 
tors, had  only  purchased  nine-tenths."  ^ 

"  The  radical  Brougham,"  says  our  author,  '*  has  also  ex- 
pressed opinions  of  a  widely  different  tenor  from  those  of  M. 
Rotteck."  In  additional  confirmation  of  his  argument,  he 
quotes  a  passage  from  the  first  Real  Property  Report,  and 
some  cpmmeats  of  our  own,  on  the  expediency  of  framing  a 
statute  of  limitations  for  the  church.  ' 

''  I  quote  these  English  opinions,"  says  M.  Bimbaum, ''  not 
as  authorities  on  the  precise  point  in  dispute,  but  only  to 
guard  myself  against  the  imputation  of  being  an  obstinate 
and  blind  adherent  to  everything  existing,  should  I  venture  to 
maintain,  with  Wessenberg,  Romilly,  Brougham  and  other 
honourable  men,  in  opposition  to  M.  Rotteck,  that  tithe  pro- 
perty is  as  much  under  the  protection  of  the  law  as  any  other 
property." 

1  Speeches,  vol.  ii.  p.  375. 

«  Law  Mag.  Vol.  III.  p.  67—69.  In  the  sixth  Nunber  of  our  work  (Vol.  II. 
p.  636 — 640.)  we  adduced  a  variety  of  testimonies  to  show  that  the  excessive  sub- 
division of  the  soil  in  France,  resulting  from  the  law  of  partibility,  had  proved  ex- 
tremely unfavourable  to  agriculture.  This  has  led  M.  Birnbaum  into  the  mistake 
of  supposing  that  the  agricultural  superiority  of  England  is,  to  a  certain  degree,  at- 
tributable to  tithes ;  at  least,  we  find  him  appealing  to  our  statement  as  a  decisive 
argument  in  favour  of  them.    This  appears  to  us  a  somewhat  illogical  deduction. 
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.  The  rest  of  the  work  is  devoted  to  the  strict  historical  proof 
of  this  proposition^  enlivened  with  an  occasional  hit  at  the 
erroneous  notiona^ov.bad  principles  of  his  adversaries. 

The  second  chapter,  entitled  "Views  or  Theories  of  the  Origin 
of  Tithes  in  general/'  draws  our  particular  attention  to  two  : 
that  of  Moser,  adopted  by  M.Rotteck,  which^considers  tithes 
in  the  light  of  a  tax,  imposed  and  liable  to  be  remitted  by 
the  state ;  the  norther,  of  which  Grotius  is  the  chief  supporter, 
that  what  are  called  tithes  on  the  Continent,  are  really 
rents  or  payments  in  kind,  reserved  by  lords  or  sovereigns  at  the 
original  granting  out  of  the  land^  The  purely  English  reader 
will  probably  consider  this  as  a  paradox,  and  Grotius,  as 
regards  it,  a  speculator;  but  a  very  little  consideration  will 
show  that  he  has  both  probiability  and  authority  on  his  side. 
England,  it  must  be  remembered,  is  confessedly  an  exception. 
Here,  lay-holders  or  impropriators  are  comparatively  few,  and 
every  one  of  them  traces  his  title  to  the  church.  In  most  other 
countries,  lay-holders  form  the  mass  ^ ;  the  existence  of  tithes 
is  clearly  shown  at  periods  long  anterior  to  the  establishment 
of  Christianity ;  and,  as  is  appositely  observed  by  Grotius  with 
reference  to  the  Netherlands,  although  there  are  no  examples 
in  early  times  of  tithes  granted  to  laymen  by  the  church,  ex- 
amples of  spiritual  corporations,  endowed  with  ready  .made 
tithes  by  laymen,  abound.  A  plausible  argument  is  also  drawn 
from  the  fact,  that,  during  the  dark  ages,  feudal  proprietors, 
with  the  view  of  facilitating  the  collection  of  their  rents,  were 
often  known  to  grant  them  to  the  clergy  and  take  them  back 
under  the  denomination  of  tithes,  paying  of  course  a  reason- 
able consideration  for  the  privilege.  Nor  is  this  all ;  for  M 
Birnbaum  has  devoted  a  very  long  and  elaborate  chapter  to 
prove,  that  the  dues  reserved  under  various  names  by  the 
republic  or  emperors  of  Rome  in  parcelling  out  territories  suc- 
cessively acquired,  have  come  down  to  modem  Europe  under 
the  denomination  of  tithes.  He  here  treads  on  ground  where 
Niebuhr  and  Savigny  'had  preceded  him,  and  it  is  no  small 
praise  to  say,  that  he  has  managed  to  throw  new  lights  on  sub- 
jects which  these  great  men  had  zealously  discussed .  The  chap- 

1  la  the  grand  Ducby  of  Baden,  the  clergy,  both  protestant  and  catholic,  are  paid 
by  the  state,  and  derive  but. a  small  portion  of  their  Revenues  from  tithes. 
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ler  we  aUude  to,  occupyiog  from  p.  46  to  116,  is  the  third. 
The  fourth  comprises  the  Frankish  monarchy,  with  the  e^« 
ception  of  Saxony*  In  the  course  of  it  he.  has  to  combat  aa 
opinion,  to  which^  Gibbon,  SeldeQ,  Montesquieu  and  Hallam 
incline,  that  Charlemagne  subjected  his  whole  empire  to 
tithes  for  the  benefit  of  the  church;  and  he  endeavours  to 
explain  away  the  capitulary!  on  which  they  principally  rely, 
by  the  supposition  that  it  had  no  other  object  or  effect  than 
that  of  enforcing  the  regular  payment,  of  prerexisting  dues 
to  the  church.  It  is  right  to  add  ^  that  Mably  also  has  said 
that,  in  the  whole  of  the  Capitularies,  there  is  not  a  sentence 
from  which  the  general  introduction  of  tithes  by  Charlemagne 
can  be  deduced.  ^ 

The  fifth  chapter  contains  notices  of  the  origin  of  tithes  in 
Saxony  and  other  parts  of  Germany  not  included  in  the 
Frankish  empire ;  and  Saxony,  M.  Bimbaum  allows,  being 
first  conquered  and  annexed  to  Christendom  by  Charlemagne, 
was,  by  a  general  ordinance,  subjected  to  the  payment  of 
tithes.  But  this  is  a  very  different  thing,  it  is  contended, 
from  levying  such  an  impost  on  his  own  christian  subjects, 
for  the  benefit  of  a  clergy  already  endowed. 

In  the  sixth,  the  concluding  chapter,  M.  Bimbaum  sums 
•up  the  results  of  his  investigation  ;  disposes  of  sundry  strange 
&Uacies,  as,  for  instance,  that  tithe  holders,  having  time^  im* 
.memorially  held  their  lands  subject  to  the  payment,  have  now 
gained  a  prescriptive  right  to  hold  them  exempt  from  it ;  com- 
ments with  laudable  severity,  on  the  remissness  of  the  English 
legislatiure  in  leaving  the  church  unrestrained  by  a  limitation- 
law  ;  and  declares  himself  sincerely  anxious  that  some  equi- 
table mode  of  commutation,  or  at  least  an  effectual  remedy 
for  the  worst  evils  of  the  tithe  system,  may  be  devised. 

We  intreat  M.  Bimbaum  to  believe  that  it  is  from  no  want 
of  respect  for  the  profound  and  varied  learning,  he  displays, 
that  we  have  made  so  very  sparing  a  use  of  it.  When  Ger* 
man  statesmen  of  high  character  maintain,  and  succeed  in 
gaining  proselytes  to  the  opinion,  that  tithe-owners  may  be 
deprived  of  their  property  because  in  Hs  origin  a  tax,  it>be« 

*  Om&ifr  homo  ex  8u4  pri^i^Ute  legitimam  dedmam  solvat. 

'  OVservatioBB  sar  I'Histoire  de  la  France.    Works,,  vol.  i.  p.  438. 
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comes  necelsary  to  prove  them  mistaken  throughout ;  but 
the  historical  argument  would  be  nugatory  here,  even  were 
the  origin  of  tithes  in  England  identical  with  their  origin  on 
the  Continent,  which  it  confessedly  is  not.  ^  The  mere  faot 
of  a  property  having  been  long  in  commerce  under  the  sanc- 
tion of  the  laws,  is  quite  sufficient  amongst  us  to  neutralise 
the  original  taint ;  and  no  English  lawyer  would  dream  of  say- 
ing that  a  tax  in  the  hands  of  a  bon&Jide  purchaser  might  still 
be  treated  as  a  tax.  We  state  unhesitatingly,  that  a  man 
who  should  propose  the  repeal  of  our  land-tax  without  remu- 
neration to  the  proprietors,  would  not  be  thought  worth  argu- 
ing with.  Although,  therefore,  for  reasons  formerly  explained, 
the  deputies  of  Baden  will  have  the  advantage  of  considering 
the  tithe  question  distinct  from  the  question  and  unembar- 
rassed by  the  interests  of  an  establishment,  they  are  hardly, 
we  venture  to  think,  so  thoroughly  conversant  with  its  real 
merits  as  ourselves.  They  are  yet  comparatively  in  their  po- 
litical apprenticeship,  and  may  be  excused  for  not  penetrating 
to  the  essence  of  the  controversy  at  once.  But  there  are  many 
brilliant  exceptions  to  this  remark.  We  have  before  us  some 
writings  of  Mittermaier*,  equally  remarkable  for  practical 
sagacity  and  research ;  and  his  enlightened  colleague,  Zaccharia, 
has  placed  this  very  subject  in  a  light  which  we  are  tempted 
to  regard  as  the  true  one.  We  are  not  in  possession  of  his 
work,  but  M.  Birnbaum  tells  us  that  Zaccharia  considers 
tithes  in  4heir  origin  as  of  a  mixed  character,  partaking,  in 
fact,  of  almost  all  the  natures  which  controversialists  ascribe 
to  them;  but  deems  the  further  prosecution  of  the  historical 
inquiry  alien  to  the  real  matter  in  hand. 

'  Some  English  writers,  we  are  aware,  refer  all  tithes  alike  to  a  period  or  indefi- 
tiit^  antiquity.  Dr.  Morgan  Cove,  for  instance,  conteAds  that  they  scfethd  Conse* 
qvontoof  '*  mid«  inTeo(Hrded  rerdation  made  to  Adam,"  which,  he  layt,  ia  aot 
oply  "  a  mqat  rational^  but  the  most  probable  solution."  (Essay  on  t^e  lUvenufis 
of  the  Chuich  of  England,  p.  33.)  "  To  what  parish  church  (says  the  Rev.  Sydney 
Smith)  Adam  paid  his  tithe,  the  doctor  has  not  ascertained ;  nor  does  he  show  his 
tecastomed  vigilance  in  not  adverting  to  the  fact,  that,  if  Adam  paid  tithe»  he  must 
bwe  paid  it  to  himself,  *-  a  practice  which,  if  followed  by  hia  descendanU  in  this 
island,  would  lead  to  consequences  most  pernicious  to  the  establishment." 

'  A  distinguished  leader  of  the  liberal  party  in  the  second  chamber  of  Baden, 
and  co*editor,  with  Zaccharia,  of  the  Kritische  Ztittchrifi*  Both  are  Law-professors 
of  the  University  of  Heidelberg.  ... 
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It  would  seem  from  M.  Birnbaum's  preface,  that  a  plan  of 
commutation  has  been  proposed,  but  he  does  not  state  the 
particulars.  If  upon  inquiry  we  find  it  worth  mentioning,  it 
shall  appear  in  a  future  Number. 

H. 


ART.  XI.— THE  SPANISH  CODE  OF  COMMERCE. 


Codigo  de  Commercio.    Madrid,  1829.    4to.  pp.  326. 

It  will  surprise  many  of  our  readers  to  find  that  there  are 
such  things  as  tithes  in  Germany ;  it  will  surprise  still  moire 
of  them' to  be  told  that  there  is  such  a  thing  as  a  code  of  com- 
merce in  Spain,  recently  adopted  and  universally  approved ; 
in  Spain,  the  head-quarters  of  ignorance  and  bigotry  and  su- 
perstition,— in  Spain,  whose  moral  and  political  degeneracy  is 
now  a  bye-word  to  the  world*  Such,  however,  is  indubitably 
the  case,  and  we  have  noted  down  a  few  particulates  to  con- 
firm and  explain  the  existence  of  the  phenomenon. 

.  Although  Spain  has  only  just  succeeded  in  framing  a  uniform 
system  of  commercial  law,  she  has  long  possessed  some  valuable 
provincial  ordinances,  which  the  code  in  question  has  consoli- 
dated. The  oldest  of  these  (dating  as  far  back  as  the  13th 
century,  at  least)  is  the  Catalonian  compilation,  better  known 
by  the  name  of  le  Consulat  de  la  Mer,  which  still  helps  to  re- 
gulate the  maritime  affairs  of  the  south  of  Europe,  and  has  been 
the  foundation  of  most  modern  maritime  legislation.  The  Cus- 
tomary of  Valentia,  framed  in  1250  on  the  plan  of  the  Digest, 
contained  a  great  number  of  commercial  regulations.  Many 
such  are  also  to  be  found  in  the  9th  title  of  the  5th  part  of 
the  Partidas  of  Alphonso,  which  still  form  the  ground-work 
of  the  civil  legislation  of  Spain.    A  considerable  body  of  laws 
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and  regulations  relating  to  the  marine  and  to  maritime  con- 
tracts, had  been  published  since  the  l6th  century,  under  the 
title  of  Recopilacio  deltas  Indias,  successively  augmented  in  sub- 
sequent editions,  the  most  recent  being  that  of  1774  in  four 
folio  volumes.  Spain,  therefore,  could  boast  of  a  respectable 
system  of  commercial  law,  before  France  had  even  framed  the 
ordinances  of  1673  and  1681,  out  of  which  her  code  of 
commerce  was  principally  composed.  From  the  15th  cen- 
tury downwards,  the  crown  had  authorised  the  formation  of 
the  Contractacions  of  Burgos,  of  Seville,  of  Bilboa,  of  St. 
Sebastian,  &c.  and  the  regulations  framed  by  these  corpora- 
tions may  be  fairly  termed  codes  of  commerce.  Indeed,  the 
ordinances  of  the  chamber  of  commerce  of  the  city  of  Bilboa^ 
which  received  the  royal  sanction  in  the  year  1737,  obtained 
a  degree  of  authority  very  seldom  accorded  to'  provincial  re- 
gulations. They  gradually  superseded  the  other  local  systems 
of  Spain,  until,  at  the  beginning  of  the  present  century,  they 
are  said  to  have  been  received  in  most  provinces  as  general 
commercial  law.^ 

The  great  object,  consequently,  was  to  melt  these  compila- 
tions into  one  uniform  code,  and  the  principal  obstacle  appears 
to  have  been  that  presented  by  ancient  usages  and  provincial 
rights.  A  despotism,  however,  makes  light  of  this  descrip- 
tion of  difficulty.  The  royal  mandate  of  August  1827,  which 
established  a  tribunal  of  commerce  at  Madrid,  commanding 
it  to  conform  provisionally  to  the  ordinances  of  Bilboa,  an- 
nounced the  project  of  a  code.  The  commission  charged  with 
the  duty  of  compiling  it,  was  named  on  the  11th  of.  January 
1828,  and  the  code  was  promulgated  the  30th  of  March  1829,. 
thus  occupying  scarcely  fourteen  months  in  the  formaticm. 
Let  our  common  law  and  real  property  commissioners  Com* 
pare  their  own  labours,  and  blush.^ 

The  Spanish  code  of  commerce  contains   1219  articles, 

1  An  English  translation  of  the  17th  chapter,  relating  to  banknipts,  was  pub- 
lished in  1815 ;  but  neither  author  nor  publisher  is  named. 

>  These  details  are  almost  exelusively  taken  from  an  article  in  the  Revue  Judu 
eiare  from  the  able  pen  of  Professor  Pardessus,  the  compiler  of  the  valuable  Collection 
de  Lois  maritiiaes  'Ant^rieurs  au  xviii^  sUcle.  The  first  volumei  which  appeared  in 
1628,  is  said  to  have  gained  the  author  the  honour  of  being  elected  a' member  of  the 
Academy  of  Inscriptions.    The  second  volume  was  promised  about  now. 
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nearly  doable  the  number  (648)  in  the  French  coAi  of  cdm-» 
meircei  and  som'cely  half  the  number  of  articles  ih  the  Prus-i 
oian  Landrecht  relating  to  commercial  matters.  Oar  readers 
are  probably,  aware  that,  according  to  the  opinions  of  the  best 
jurists,  the  French  code  deals  too  much  in  generals,  and  that 
the  Prussian  code  (the  Landrecht)  has  been  overloaded  with 
minute  regulations  in  the  hope  of  anticipating  all;  possible  con- 
tingencies. The  jWe  miUeu  was  aimed  at  and  seems  to  have 
been  attained  in  Spain* 

The  code  is  divided  into  five  books.  The  first  treats  of  the 
competency  of  persons  to  engage  in  trade,  including  minors^ 
matried  women,  and  foreigners ;  the  duties  of  persons  engaged 
in  trade,  such  as  the  keeping  of  books  and  the  conduct  of  their 
correspondence ;  ^  and  the  various  descriptions  of  commercial 
agents,  as  brokers,  factors,  clerks,  8cc.  The  title  relating  to 
these,  containing  172  articles,  is  particularly  admired. 

The  second  book,  Containing  349  articles  under  twelver 
heads,  treats  of  all  commercial  contracts,  with  the  e^deptiom  of 
the  maritime  sorts.  It  includes  partnerships.  Sales,  exchanges^ 
loah^,  deposits,  guaratitees,  land  assurances,  bills  of  exchange, 
letters  of  credit,  8cc.  8&c.  In  assigning  a  distinct  title  in  ih^ii 
code  of  commerce  to  ssles,  the  Spanish  legislators  hav^  de- 
viated from  the  example  set  by  the  French,  who,  so  far  as 
arrangement  is  concerned,  make  no  distinction  between  com- 
mercial and  ordinary  sales,  nor  even  between  sales  of  landed 
property  and  of  goods ;  but  place  all  descriptions  of  sale  ( Vente) 
in  the  Code  Civil.'  Where  no  peculiar  mode  of  transferring 
landed  property  exists,  it  may  well  be  doubted  whether  the 
separation  be  politic.  M.  Pardessus  justifies  it  on  the  ground 
that  sales  of  merchantable  commodities  are  constantly  modi- 
fied by  the  usages  of  trade*  The  articles  on  bills  of  exchange 
and  partnership,  are  calculated  to  set  many  questions  at  reetji 
which  both  here  and  in  France  produce  a  rich  harvest  of 
litigation. 

The  third  bo6k  is  exclusively  deVoted  to  maritime  matt^ifs. 

1  T.he  Ft!Biich  Code  of  Commerce,  Liv.  1.  l;Lt  ^«  r^uiresr  every  tiedier  to  keep 
a  jo^rQfi) pr  day  hook  presentiog  a  complete  r^is^r  of  his  transactionpb  a^  a]30  to. 
file  all  letters  he  receives  and  keep  copies  of  all  which  he  sends. 

'  iV^i^  ld5«  of:  the  Qode  dejCommerce,  regiiltlisg  the  sale  of  sbipt,  isthe  only: 
exception  we  are  awargt  of.  , 
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It .coiit^iiia418  vUdds,. ranged. ttndei"  ftte  .heajdfl:  J^^W^ft^ 
sel&;.2j,  persons,  who  engage,  in  jnaritime  tra$c  qr.  a^ven-- 
tiue ;  3,  maritime  contracts ;  4,  fidus  and  losee^^  averagfE|«t; 
Sc£* ;  .5,  prescriptions  in  maritime  mattersi  Thi6»  bpql^, 
differs  little  from  the  second  book  of  the  French  Code  of 
Commerce^  except  that  more  disputed  points  are  provided  for. 

Thef  ourth  book  is  entirely  occupied  by  bankruptcy,  and  did 
we  think  our  readers  would  bear  with  us,  we  should  be  tempted 
to  dwell  at  some  length  on  its  provisions  ,  for  it  is  a  remark- 
able fact,  that  in  the  three  first  commercial  nations  of  the 
world,  England,  France,  and  America,  the  law  of  bankruptcy 
is  precisely  that  portion  of  law  which  is  most  loudly  and  de- 
servedly complained  of.  We  shall  certainly,  however,  soou 
recur  to  this  book,  and  notjmprobably  translate  it  at  length. 

The  fifth  book  relates  to  the  administration  of  justice  in 
comnaercial  matters,  •  It  contains  A2  artioiesi  underfivebeads^ 
OD  the  subject  of  commarcial  jurisdictions ;.  but  it  rofeiB  for 
ppooedure  to  a  code  to  be^made,  and  leaves  in  tj^e  interim  the 
jarring  systems  of  the  various  provincial  tribunals  .in  force. 
There  is  no  absolute  necessity  for  including  procedure  in  the 
9«ine  code  with  the  law — the  French,  for  example^  have  ^e- 
piurated  tbem,  and  seen  up  cause  to  repent^ — but  the  code  re*% 
furred  to  shojuld  appear  cqtemppraneously,  or  at  lea^tbe^nqlj 
indefinit^y  postponed.  We  h»v€i  as  yet  Ueard  n9thif^;,of  ^ 
general  code  of  proc^ure  fcnr  Spaip. 

We  a^JSLD^t  ckq^  this  shprt  article  better  than  in  fhe.  wprd^ 
pf  Professor  Pardessus,  a  judge  sam  r^roche  on  such  matters, 

^'  Qn^tipiis/'  sfiyp  h^f  ^'  afOjt  g^io^aUy  speaking,  decided 
by  it^in  a  manupr  conformable,  lio  universal  .jvirisprudence; 
tbefve  is  npt]iiQg  referable  to  national  prej^dipesj  tolops^l  habi- 
tadps*.  fivery  country  qualified  by  posi(io^  to  engfige  i^ 
WIW^^9^  by  ta4d  a^d  sea^  npight  adppt  this  code  entire*  ( 
^m  not  MWpid  to  say,  that  states  which,  dp  not^etfkosses&a 
system  of  commercial  law,  that  those  which  have  only  an 
incomplete  WQ,  .^ill  find  a  perfect  miod^l  in  the  Spanish  code ; 
that  wherever  this  work  shall  be  known,  it  may  be  cited  in 
th^  pourts  as  w  excellent  doctrinal  authority.  It  is  a  justice 
which  we  should  iHii  hesitate  to  i^ender  to  a  work  of  jurispru- 

*  Procedure  in  the  Courts  of  Commerce  is  provided  for  lu  the  Code  de  Procedu^ 
Civ.  Parti,  liv.  a.  tit.  24. 

VOJi.  vit.  M 


J 


162  Mr.^Bentham  and  Lord  Brougham^ 

dence,  which  should  thus  have  united  in  a  compact  and  com* 
plete  form  the  most  frequently  recurring  and  most  important 
principles ;  why  should  we  not  render  it  to  a  law  ?  We  should 
render  it  to  a  simple  foreign  jurist;  could  we  justly  refuse  it 
to  the  work  of  a  government?'- 
H. 


ART.  XIII.— MR.  BENTHAM  AND  LORD  BROUGHAM. 


Boa  Constrictor f  alias  Helluo  Curiarum :  Observations  on  the 
"  Resdved-on*^  Absorption  of  the  Vice  Chancellor's  Court,  and 
the  Master  of  the  Rolls'  Court,  into  the  Lord  High  ChanceUor\ 
Court.    London^  1832. 

*^  The  style  of  Mr.  Bentham,"  says  Sir  James  Mackintosh; 
"  underwent  a  more  remarkable  revolution  than  perhaps  befel 
that  of  any  other  celebrated  writer.  In  his  eady  works,  it 
was  clear^  free,  spirited,  often  and  seasonably  eloquent.  Many 
passages  of  his  latter  writings  retain  the  inimitable  stamp  of 
genius ;  but  he  seems  to  have  been  oppressed  by  the  vastness 
of  his  projected  works,  to  have  thought  that  he  had  no  longer 
more  than  leisure  to  preserve  the  heads  of  them,  to  have  been 
impelled  by  a  fruitful  mind  to  new  plans  before  he  had  com- 
pleted the  old.  In  this  state  of  things,  he  gradually  ceased  to 
use  words  for  conveying  his  thoughts  to  others,  but  merely 
employed  them  as  a  short-hand  to  preserve  his  meaning  for  his 
own  purpose.^  It  was  no  wonder  that  his  language  should 
have  become  obscure  and  repulsive.''^ 

Improving  on  this  opinion,  the  majority  of  the  reading  pab-> 
lie  have  at  length  succeeded  in  persuading  themselves,  that  all 
Mr.  Bentham's  latter  productions  are  too  much  deformed  by 
obscurities  and  oddnesses  for  any  but  his  school  to  read ;  that 

1  Dissertation  2nd,  prefixed  to  Encycl.  Brit,  last  •dition,  p.  386* 
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if  there  be  really  any  meaning  discoverable  in  them»  it  is  a  pure^ 
ly  esoteric  one»  which  none  but  the  initiated  can  find  out 
This  is  a  very  erroneous  supposition  indeed.  Despite  of  rug-* 
ged  phrases  and  tortuosities  of  thought^  w)iich  occur,  we  own, 
rather  oftener  than  could  be  wished,  he  always  has  been  and 
still  remains  one  of  the  most  spirited  and  sparkling  writers  of 
his  day ;  and  we  could  quote  more  than  one  short  section  from 
his  works,  containing  enough  pointed  pleasantry  and  fanciful 
allusion  to  make  the  fortune  of  an  ordinary  pamphleteer.  We 
commend  those  who  may  be  sceptical  on  this  point  to  the  fourth 
volume  of  his  Rationale  of  Evidence  in  particular ;  not  des<- 
pairing,  however,  of  proving  even  from  the  short  tract  before  us, 
that  a  certain  aptitude  for  both  reason  and  ridicule  remains 
in  him.  It  is  not  printed  for  general  circulation,  on  which 
account  we  may  indulge  in  somewhat  longer  quotations  than 
would  be  otherwise  allowable. 

The  first  paragraph  explains  the  name,  and  throws  out  a 
hint  that  we  hope  to  see  acted  upon  : 

^^  A  Boa  Constrictor f  of  the  first  magnitude,  appropriately  wigged 
and  gowned,  crushing  in  his  embrace  the  bodies,  and  extinguishing 
the  life,  of  their  two  Honours,  the  Vice  Chancellor  and  the  Master 
of  the  Rolls,  both  of  them  also  appropriately  wigged  and  gowned — 
no  bad  subject  this  for  the  graver  of  a  Cruikshank.  All  pleasantry 
apart,  I  cannot  but  felicitate  those  whose  hard  lot  it  is  to  become 
suitors  in  equity,  at  the  prospect  which  such  a  change  presents  to 
view,  one  stage  of  appeal  at  least,  and  perhaps  in  some  cases  two, 
made  to  evaporate.  Of  this  halcyon  state  of  things  it  seems  to  me 
that  I  see  a  glimpse ;  may  it  not  prove  a  phantasmagoric  one  ! 

'*  So  much  for  what  the  Lord  Chancellor  calls  his  *  resolved-on' 
arrangement.  But  an  arrangement  is  one  thing :  a  principle  on 
which  that  same  arrangement  is  grounded,  is  another :  by  one  and 
the  same  person  the  one  may  be  approved  of,  the  other  disapproved 
of.*' 

After  referring  to  the  arguments  in  favour  of  single-seatedness 
to  be  found  under  the  appropriate  titles  in  a  code  which  he 
has  been  long  employed  upon,  Mr.  Bentham  proceeds. 

"  To  these  reasons  (of  which  further  on)  I  have  the  mortification  of 
finding  opposed  the  authority  of  the  aforesaid  noble  and  learned 
Lord,  as  displayed  in  the  string  of  dictums  stated  in  the  Morning 

m2 


164  ill r.  Bentham  and  Lord  Brougham. 

CkronkU  of  the  2d  of  this  instant  September,  as  having  been  deli- 
veced  on  the  occaoioa  of  aii  announced  absorption  of  the.  Master  of 
the  Rolls'  and  Vice  Chancellor's  into  the  Lord  Qhancellorfs  Court : 
which  said  oracles  of  our  said  Magnus  Apollo  are  in  the  words  fol- 
lowing;  that  is  to  say  —  "  There  are  two  or  three  branches  of  judi- 
cature in  which  the  presence  of  three  judges  is  infinitely,  better  than 
that  of  one. 

**  1.  *  First,  where  conflicting  /acts  are  tp  be  discussed  or  con- 
flicting evidences  to  be  heard,  a  jury  is  perhaps  the  best  forum  for 
such  a  case  ;  a  single }\id^e  perhaps  the  worst :  but  three  men,  with 
minds  variously  constituted,  are  much  more  likely  to  come  to  a 
satisfactory  conclusion  than  a  single  individual. 

'*  2.  *The  next  is — where  anything  like  discretion  is  to  be  exer- 
cised, either  in  awarding  damages  or  saying  what  costs  are  to  be  paid, 
which  is  often  a  very  important  and  not  nnfrequently  difficult  and 
delicate  inquiry^  as  too  many  cases  are  brought  and  kept  up  merely 
for  the  sake  of  the  costs.  The  duty  of  the  judge  then  is  somewhat 
like. that  of  assessing  damages;  and  in  the  exercise  of  such  discre- 
tion it  is  better  to  have  three  jud^s  than  one. 

*'  3.  *  Last  of  all,  where  there  are  great  and  difficult  and  import- 
ant points  of  law  and  equity  to  be  settled,  it  is  much  more  satisfac- 
tory to  suitors  and  to  the  profession  which  cultivates  the  sciences, 
to  have  that  law  considered  arid  settled  by  more  judges  than  one. 

"  *  These  then  (concludes  his  Lordship)  are  the  reasons  which . 
principally  move  me  to  the  adoption  of  the  resolution  which  I  have 
taken.' 

"  There  we  have  his  Lordship's  dicta. 

"  For  my  part,  my  work  intituled  *  Constitutional  Code,  being'  as 
the  title  goes  on  to  say,  *  for  the  use  of  all  nations  and  all  govern- 
ments entertaining  liberal  opinions ;'  and  for  the  support  and  eluci- 
dation of  the  proposed  enactive  matter,  the  said  work  presenting 
throughout  a  correspondent  quantity  of  ratiocinative  matter ;  it 
would  have  been  no  small  satisfaction  to  me  to  have  seen  the  truth  of 
my  arguments,  which,  as  above,  are  delivered  in  support  of  ^m^^e- 
seatedness  in  judicature,  subjected  to  the  scrutiny  of  so  enlightened 
a  mind,  and  to  have  given  to  the  work  in  question  the  benefit  of  his 
Lordship's  observations  on  the  one  side  or  the  other,  or  on  both ; 
Bering  that  the  questions  are  not  a  few,  as  to  which,  with  perfect 
sincerity,  by  one  and  the  same  man  (as  Sir  Roger  de  Coverley  was 
*vont  to  say,)  '  much  may  be  said  on  both  sides*'  This  satisfaction 
I  might  have  had,  had  his  Lordship  been  pleased  to  add.  them  to  the 
<  jiap'  which  he  was  pleased  to  say  pray  for^  and  take  from  a  tea- 
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spoon  of  mine,  when  sitting  on  my  lap,  at  the  hermitage  A-om  which 
I  write :  those  of  the  said  arguments  I  mean  whicli  apply  to  the  case 
of  the  administration  department,  that  part  of  the  woiIl  being  then 
already  in  print ;  to  which  arguments  he  might  have  added  more- 
over those  which  apply  exclusively  to  the  case  of  the  judiciary  der 
partment :  for  though  not  yet  in  print,  they  were  even  then  ill  ma- 
nuscript ;  and  were  it  only  for  the  chance,  howsoever  feeble,  of  their 
runo  receiving  that  honour,  I  have  some  thoughts  of  sending  them 
to  the  press  immediately,  and  adding  them  to  this  paper,  before  I 
have  doner*  Speaking  of  those  same  wished-for  observations,  I  take 
the  liberty  of  supposing  them  as  having  place  on  the  one  side,  on 
the  other,  or  on  both. 

^*  Unfortunately,  neither  in  any  one  of  the  above-mentioned  dicta^ 
nor  in  all  of  thent  put  together,  can  I  find  any  portion  of  that  sort 
of  matter  called  ratiocinative,  which  could  with  propriety  be  made  to 
occupy  a  place  in  that  same  worlT  of  mine :  for,  for  the  snpp»6rt  of 
his  Lordship's  proposed  enactments,  ratiocinative  has,  in  ipse^diX" 
itical  matter,  found,  on  almost  every  occasion,  if  not  a  more  instruct 
tiv€f  at  any  rate  a  more  compendious,  and,  to  the  furnisher  at  least, 
a  much  more  commodious  substitute/' 

Pap  is  Mr.  Bentham's  term  for  the  instruction  which  those 
who  are  allowed  to  seat  themselves  at  the  feet  of  this  Gumaliel 
receive.  Lord  Brougham,  it  seems,  has  enjoyed  the  still  more 
enviable  distinction  of  taking  a  seat  on  his  lap,  and  being  f(^ 
with  his  spoon.     Another  subject  for  Cruikshank. 

Now  then  (says  Mr.  Betitham)  for  the  three  cases  in  which^ 
accoitiing  to  his  lordship,  three  judges  are  better  than  one : 
Case  1,  "  Conflicting  facts  to  be  discussed,  or  conflicttttg 
evidence  to  be  heard ;"  in  which  case  Lord  Brougham  conceives 
a  jury  to  be  the  best  description  of  judicature.  If  so,  retorti 
his  venerable  adversary,  why  not  take  it  and  employ  it  on  the 
occasi6n  in  question,  instead  ofthe  three-seated  judicatory  — 
a  tribunal  which,  three-seated  as  it  is,  yet,  its  seats  being  in 
number  no  more  than  a  quarter  of  those  of  the  forum,  yields 
still  to  it  in  point  of  this  same  aptitude  ?  At  the  same  tipie 
he  denies  the  aptitude,  and  formally  arrays  the  arguments 
against  many--seatedness  in  general. 

'*  Now  then  comes  the  puzzle.  This  forum  being  the  perfection 
of  aptitude — of  appropriate  aptitude,  with  relation  to  this,  very 

'  They  bav«  been  priat«d  and  accompany  tli«  Trsct. 
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case, — why  not  on  the  occasion  in  question  take  it  in  hand  and 
employ  it,  instead  of  the  three-seated  judicatory — a  tribunal  which, 
three-seated  as  it  is,  yet  its  seats  being  in  numbers  no  more  than  a 
quarter  of  those  of  the  forum  y  yields  still  to  it  in  point  of  this  same 
aptitude  ? 

**}.  As  in  the  case  of  any  other  functionary,  so  in  that  of  a  judge. 
The  state  of  the  law  being  given — for  every  practical  purpose,  ap- 
propriate moral  aptitude  must  be  considered  as  exactly  proportioned 
to  the  strictness  of  his  dependence  upon  public  opinion : 

'<  2.  Singly-seated,  a  judge  finds  not  any  person  on  whom  he  can 
shift  off  the  whole,  or  any  part,  of  the  imputation,  of  a  mischievous 
exercise  given  to  any  of  his  functions.  Not  so  when  he  has  a  col- 
league. 

'^  3.  No  person  does  he  find  to  share  with  him  in  the  weight  of 
that  odium. 

**  4.  No  persons  does  he  find  2A  the  same  situation  with  himself, 
'engaged  by  the  conjunct  ties  of  self-regarding  interest  and  sympathy, 
to  support  him  under  the  apprehension  of  it,  by  the  encouragement 
given  by  their  countenance. 

'<  5.  He  has  it  not  in  his  power,  without  committing  himself,  to 
give  to  an  indefensible  exercise  made  of  his  functions,  half  the 
effect  of  2LVote — namely,  by  purposed  absentation  and  non-partici- 
pation. 

**  6.  He  finds  not,  in  the  same  situation  with  himself,  any  person 
to  share  with  him,  and  in  proportion  draw  off  from  him,  the  whole, 
or  any  part,  of  any  lot  of  approbation,  whether  on  the  part  of  his 
superior  ofiicer,  or  the  public  at  large,  that  may  come  to  be  attached 
to  extra  merit,  in  any  shape,  manifested  on  the  occasion  of  any 
exercise  given  to  his  functions. 

*^  7.  His  reputation  stands  altogether  upon  the  ground  of  his  ac- 
tions. He  finds  not  in  the  same  situation,  any  person  to  help  him, 
as  numbers  help  one  another,  to  raise  a  schism  in  the  public — and, 
by  the  mere  force  of  prejudice — without  evidence,  or  in  spite  of 
evidence,  in  relation  to  specific  actions — to  draw  after  them  the  suf- 
frages of  the  unr^ecting  part  of  it."' 

There  are  twenty-two  in  the  whole^  mostly  turning  on  the 
same  pivot ;  but  considering  their  strong  family  likeness^  the 
reader,  we  trust,  will  be  satisfied  with  seven.  There  is  but 
one  step  from  the  sublime  to  the  ridiculOus-^from  Bentham  to 
Dogberry.  The  above  style  of  argument  does  certainly  remind 
us  of  one,  who  may  be  regarded  in  some  sort  as  Mr.  Beutham's 
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intellectaal  antipodes :  **  Marry,  Sir,  they  have  oommitted 
false  report ;  moreover  they  have  spoken  untruths ;  secondarily 
they  are  slanderers :  sixthly  and  lastly,  they  have  belied  a 
lady ;  thirdly  they  have  verified  unjust  things  ;  and,  to  con- 
clude, they  are  lying  knaves."  But  though  not,  in  this  instance 
at  least,  particularly  felicitous  in  the  exposition  of  his  own 
arguments,  he  is  certainly  gifted  with  a  singular  knack  of 
cutting  up  the  arguments  of  others,  and  Lord  Brougham,  in 
the  above  quotation  from  his  speech,  has  evidently  laid  him* 
self  open  to  the  lash.  Thus,  the  assertion  that  **  three  minds 
variously  constituted  are  more  likely  to  come  to  a  satisfactory 
conclusion  than  a  single  individual,"  provokes  the  following 
commentary : 

''Then  as  tx)  facility. — The  judicatory  presents  a  difficulty  of 
which  the  forum  stands,  or  (if  you  please)  sits^  clear.  In  the  ju- 
dicatory a  condition  required  is,  that  the  minds  of  the  members  be^ 
all  three  of  them,  variously  constituted;  and  in  this  qualification 
resides  the  differential  character  (as  the  logicians  .say)  of  the  tribu- 
nal, its  distinctive  excellence,  its  sole  alleged  title  or  claim  to  pre- 
ference. But  of  this  qualification,  how  is  the  existence  to  be  as- 
certained ?  there  I  see  a  knot,  which,  staring  his  Lordship  in  the 
face,  cries  aloud  to  him — *  Nay,  but  you  must  untie  me.' 

"  Is  it  by  identity  — in  the  first  place,  of  professional  practice — 
in  the  next  place,  of  official  functions  ?  Is  it  by  the  *  viginti/  and 
ever  so  many  more  than  the  ^viginti  annorum  lucubrationes*  ap- 
plied by  the  whole  fraternity  of  them  constantly,  and  with  a  more 
than  ordinary  degree  of  attention,  to  the  same  subject,  that  this 
same  indispensable  '  variety  of  constitution'  is  to  be  produced  ? 
Uniformity,  rather  than  the  promised  variety,  is  the  effect  I  should 
have  looked  for  from  such  a  set  of  causes.  Shaken  out,  by  *  the  in- 
discriminate defence  of  right  and  wrong'  carried  on,  through  so  long 
a  course  of  years,  by  '  the  indiscriminate  utterance  of  truth  and 
falsehood,'  common  sense  and  common  honesty  make  their  escape, 
while  the  remaining  matter  contracts  in  proportion,  subsides  and 
coalesces  in  all  alike  into  a  paste  of  appropriate  shape  and  colour,  as 
if  cast  in  one  and  the  same  mould  :  insomuch  that  when,  after  the 
fire  of  London  city,  gratitude  hung  up  the  portraits  of  the  twelve 
judges,  in  that  case,  had  not  magnificence  been  preferred  to  economy, 
one  portrait  might  have  served  for  all  twelve:  as  in  the  Nuremberg 
Chronicle,  in  the  list  of  the  progenitors  and  descendants  of  Abra- 
ham, so  strong  (it  was  found)  was  the  family  likeness,  that  one  ve- 
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nembfeshttd  and  ^louldert  was  to  managed «a  to  senre,  withonl 
otgcx^tion^  for  divers  geoorsoioiis.'' 

"So  tntich  as  to  the  question  between  single- seatedness  and 
many-iseatedness,  and  in  particular  triple-seatedness.  Now  for 
judges  and  boxes.  If,  aifler  all,  it  be  really  true,  tijlat  identity  of 
habits'TS  so  surely  efficient  a  cause  of  variety  of  constitution,  a  little 
atrangoment  or  two  there  is,  which  I  would  humbly  suggest  for  his 
Lordsyp's  consideration,  as  promising  an  ulterior  improvement, 
groiinded  on  his  own  so  deliberately  established  principles.  Let 
him  take  the  reverend  judges,  all  twelve  of  them,  or  whatever  be 
now^the  number  of  them,  and  put  them  into  a  jury-box ^  setting 
down  the  box  in  the  Court  of  Chancery ;  and  to  make  sure  of  that 
goodness  which  is  the  characteristic  quality  of  a  j6ryman,  and  that 
nothing  which  appropriate  learning  and  wisdom  can  supply  may  be 
wanting,  let  him  for  this  purpose  borrow  from  Lord  Tenterden  the 
very  jury-^box  which  has  so  long  been  diffusing  its  goodness  through 
the  King's  Bench.  As  to  his  power  for  making  this  transference,  in 
his  own  view  of  it,  at  any  rate,  it  stands  not  exposed  to  any  dispute : 
•  I  have  power,*  (says  he,  accordingly) — *  I  have  at  present  power  to 
ask  for  the  attendance  of  any  or  all  of  the'judges  of  Westminster 
Hall.' 

A  right  to  the  judges  clearly  involves  a  right  to  their  wigs 
and  gown$y  which,  in  our  opinion,  are  as  much  &  pal-t  of  the 
law,  aia  Westminster  Abbey  is  part  <>f  the  cohstitation  ;  but  we 
do%ibt  whether  the  right  extends  to  the  jury  boxes  or  the  other 
machinery  of  the  courts.  This  slight  slip,  however,  in  Mr. 
Bentham's  logit;  may  pass.  In  the  next  instance,  at  any 
rate,  he  has  the  Chancellor  completely  on  the  hip : 

<<  Now  as  to  '  conflicting  facts  and  conflicting  evidence.'  As  to 
this  matter,  a  circumstance  which  on  Uie  present  occasion  seems 
somehow  or  other  to  have  dropt  out  of  his  Lordship's  mind,  is,  that 
it  is  from  these  same  conflicting  facts  and  evidence,  that  judges 
themselves  deduce  their  condusioos;  and  not  only  common  law 
judges,  but  even  equitg  judges:  and  not  only  eqmty  judges  in 
general,  but  even  his  Lordship  himself.  Yes:  even- hts  Lordship 
himsalf.  For  does^he  not  hear  bilk  and  answers?  Does  he  not  hear 
answesakta  interrogatories?  Does  he  not  hear  •  aflidavitfli  ?  And  do 
not  these  same  bills  and  answers,  interrogatories  and  affidavits, 
relate  to  '  conflictiag  facts  to  be  discussed,  and  conflicting  evidences 
to  be  heard  V     I  speak  under  correction  :  but  really  has  Lordship 
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pttt&  one  ID  miDd  of  Monneur  Jourdan,  who  had  been  talking  prbse 
all  his  life  long  without  ever  being  aware  of  it.  All  their  official 
lives  long,  added  to  their  professional,  have  all  judges -^leatned 
judges — been  in  the  habit  of  hearing  and  dealing  with  this  sort  of 
intellectual  matter:  a  juryman — the  first  day  of  his  being  put  into 
the  box  —  has  not  heard  a  syllable :  which  first  day  may  also  be  the 
last.  Here  then  we  have  on  the  bench  the  maximum  of  experience ; 
in  the  box  the  maximum  of  inexperience.  Here  then  we  have  a 
problem  calling  on  his  Lordship  for  solution :  Required,  to  show  the 
advantages  which /on  this  occasion,  (not  to  speak  of  other  occasions) 
inexperience  possesses  over  experience, 

"  Now  for  case  the  second — namely,  *  Where  anything  like  dis- 
cretion is  to  be  (exercised  :'  subject  matters  of  the  discretion  in  this 
case,  '  damages'  and  '  costs :'  operations  to  be  performed  by  the 
light  of  the  discretion,  *  awarding  the  damages  and  saying  what 
costs  shall  be  paid."    Thus  far  his  Lordship. 

•  Where  anything  like  discretion  is  to  be  exercised  ?  —  This  read,  I 
fell  to  rubbing  my  eyes,  and  said  to  myself —  Am  I  now  awake  ? 
That  there  may  be  judges  who,  on  this  or  that  occasion,  are  capable 
of  acting  without  discretion,  is  indeed  conceivable  enough;  and 
perhaps  his  Lordship  may  not  have  any  very  great  distance  to  look 
to  find  one.  But  that  there  should  be  in  existence  any  such  judge  as 
one  who,  by  speaking  of  the  case  in  which  something  like  discretion 
is  to  be  exercised  as  being  a  particular  case — should  give  ft  to  be 
understood,  that  in  his  opinion,  by  a  judge,  generally  speaking, 
neither  discretion  itself —  no,  nor  so  much  as  anything  like  discretion 
should  be  exercised, — this  it  is  that  makes  me  stand  aghast.'' 

These  remarks  on  discretion  appear  to  us  to  approximate 
very  nearly  to  a  quibble  ;  the  term  being  used  in  a  very  differ- 
ent sense  from  that  in  which  it  is  used  in  the  speech.  We 
shall  therefore  only  add  the  remark,  with  which  they  coi> 
dude,  on  the  supposed  fitness  of  juries  for  ihe  liquidation  of 
daniages. 

"  Now  then  as  to  this  same  operation,  true  it  is  that  they  are  used 
to  it.  But  are  th^y  exclusively  fit  for  it?  Semble  qucnon. :  no ;  nor 
so  much  as  equally  fit  for  it.  Used  to  it  they  are  indeed;  but  how  ? 
Even  as  eels  are  used  to  be  skinned.  No  eel  is  used  to  he  skinned 
successively  by  several  persons;  but  one  and  the  same. person  is 
used  successively  to  skin  several  eels.''  /         .      , 

k  «  to  be  hoped  that  the  format  detection  of  this  fallacy 
will  be  of  some  benefit  to  eels. 
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The  last  criticism  worth  noticing  is  one  very  properly  ap- 
plied to  Lord  Brougham's  description  of  the  bar,  as  ''  the 
profession  which  cultivates  the  sciences." 

''  An  Act  of  Parliament  is  really  a  law  :  to  know  what  there  is  in 
this  or  that  Act  of  Parliament — to  know,  for  example,  what,  under 
and  by  virtue  of  an  Act  of  Parliament,  a  man  is  to  pay  in  the  way  of 
a  tax — is  indeed  to  be  in  possession  of  so  much  knowledge,  and 
that  useful  knowledge :  but  it  is  not  to  be  in  possession  of  what  is 
meant  by  science  ;  any  more  than  to  know  what  o'clock  it  is.  To 
know  how  to  get  money,  by  pretending  to  know  what,  on  each 
several  occasion,  law  says,  or  equity  says — this  may,  perhaps,  in- 
deed, be  said  to  be  a  science  :  at  any  rate,  the  actually  getting  money 
in  that  way  may  be  said  to  be  exercising  the  correspondent  art. 
But,  sure  enough,  neither  the  doing  this,  nor  the  knowing  how  to  do 
it,  is  what  his  Lordship  meant  when  he  spoke  of  '  cultivating  the 
sciences.' 

*'  The  knowledge  of  what  law  ought  to  be — that  is  to  say,  of  that 
rule  of  action,  conformity  to  which  will,  on  each  occasion,  be  in  the 
greatest  degree  possible  contributory  to  the  happiness  of  all  persons 
interested  — this  is  indeed  a  science.  But,  this  science  — how  many 
are  the  men  of  law  that  ever  thought  of  cultivating  it  ?  What  has 
ever  been  to  be  got  by  it  ?  What  motive,  of  any  sort,  has  any  man 
of  law,  as  such,  ever  had  for  cultivating  it  ?  What  bench  is  there 
that  it  has  ever  led  to  ?  His  Lordship — did  he  himself  ever  stoop  to 
cultivate  it  ?  Did  he  ever  deign  to  bestow  a  thought  upon  it  ?  Is  it 
anything  better  than  theory  ?  And  with  what  disdain  do  not  noble 
and  learned  Lords  look  down  upon  theory  from  the  heights  of  prac- 
tice r 

It  is  with  pain  we  bear  testimony  to  the  catting  severity  of 
this. 

Our  object  being  merely  to  give  specimens  of  a  remarkable 
and  not  generally  accessible  tract,  we  pass  on  to  those  portions 
of  it  in  which  the  most  characteristic  passages  are  to  be  found, 

<^  Now,  then,  comes  the  transference — the  so  determined  trans- 
ference. What,  on  this  occasion,  can  his  Lordship  have  meant  by 
transference?  To  what  causes  was  it  meant  to  apply — to  causes 
already  in  existence,  or  to  future  contingent  causes,  and  those  only, 
or  to  both  classes?  In  each  of  these  two  respectively,  by  what 
hands  is  the  transference  to  be  made — in  what  hands  is  it  to  origi- 
nate ?    Will  his  Lordship,  ex  mexo  motUf  go  to  the  court  bdow, 
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take  ia  hand  the  record^  lay  it  on  his  shoulder,  and  thus  carry  it 
bodily  into  the  court  in  which  he  so  illustriously  reigns,  saying  or 
not  saying — this  cause  is  of  sufficient  importance  to  be,  in  the  first 
instance,  and  thereby  to  a  certainty,  heard  and  determined  by  me? — • 
of  too  great  importance  to  be  entrusted  at  all  to  such  a  man  as  you. 
Sir  Lanncelot  Shadwell,  or  to  such  a  man  as  you.  Sir  John  Leach, 
otherwise  than  in  leading  strings,  with  myself  to  hold  them  ?" 

*'  Should  then  either  of  these  demur,  will  he  send  his  messenger 
to  them,  as  did  in  Charles  the  First's  time  the  Honourable  House,  to 
take  them  bodily  off  their  own  benches,  and  set  them  down  on  hi« 
Lordship's  ?  Or  will  he  himself  take  them  up  in  his  noble  arms  aad 
on  each  shoulder,  St.  Christopher-like,  and  carry  them  off,  and  so 
deposit  them  ?" 

<'So  much  freer  from  difficulties  would  be  the  jury  plan  —  the 
plan  so  decidedly  pronounced  by  his  Lordship  to  be  the  better  of  the 
two.  '  Good  men,'  in  the  shape  of  jurymen,  are  as  tame  and  obedi* 
ent  as  spaniels.  Shew  them  a  box,  and  call  it  a  jury-box,  they  run 
into  it  at  the  first  word.  Vice-Chancellors  and  Masters  of  the 
Rolls -^  the  more  I  think  of  them,  the  clearer  I  am  that  they  would 
run  rusty.  I  hear  them  remonstrating  and  preaching — I  see  them 
kicking  and  sprawling,  with  clouds  of  powder  flying  out  of  their 
wigs,  before  they  can  be  brought,  if  ever  they  can  be  brought,  to  sit 
still  under  his  Lordship's  eye,  and  nodding  approbation  in  obsequious 
silence.'' 

After  saying  that  Lord  Brougham  might  have  as  many 
Masters  in  Chancery  to  sit  with  him  as  he  likes,  the  author 
proceeds : 

^'  An  additional  source  of  satisfaction  in  this  case  is,  that  those 
same  assessors  would,  every  one  of  them,  know  his  place.  This 
place  is,  on  each  side,  that  which  is  as  far  from  that  of  his  Lordship — 
the  Lord  High  Chancellor—  as  possible :  his  person  being  encom- 
passed with  an  atmosphere,  thcTepulsive  quality  of  which  is  strong 
enough  to  produce  that  decorous  efiect.  Such,  at  least,  speaking 
from  the  testimony  of  my  senses,  used  to  be  the  state  of  these 
things  in  former  days :  nor  could  I,  without  a  sentiment  of  commi- 
seration, behold  one  of  these  learned  gentlemen  in  the  state  of  hu- 
miliation to  which  he  seemed  doomed :  his  Lordship  not  taking  any 
more  notice  of  him  than  if  he  were  a  post.  A  Master  of  the  Rolls 
or  a  Vice-Chancellor — would  he  submit  to  this  ?  I  question  it. 

'<  This  change  then,  supposing  it  effected,  what  would  be  the 
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effect  of  it  ?  Just  so  much  pure  evil — evil,  without  a  particle  of  the 
matter,  6r  in  the  shape,  of  good :  the  business  of  the  two  subordi- 
nate courts  interrupted  and  deteriorated ;  and  the  business  of  the 
highest  sphere  —  of  the  sphere  illumined  by  the  brightest  himinary  of 
the  law — the  business  of  the  superordinate  court,  not  benefited  nor 
advanced,  but  retarded  also  :  the  suitors  of  the  subordinate  courts — 
such  of  them  at  least  as  are  in  bond  fidfij  not  wilfully  employing  the 
power  of  those  same  courts  as  an  instrument  of  depredation  or  op- 
pression— these  ill-starred  men,  vexed  by  delay :  the  practitioners 
in  those  same  subordinate  courts  vexed  likewise,  and  by  that  same 
cause :  and  to  conclude  the  train  of  mourners,  the  two  unhappy 
subordinates — mutes,  and,  for  the  loss  of  their  own  business, 
mourners  —  their  two  Honours  vexed  likewise  :  vexed,  by  being  hu- 
miliated, dislocated,  disembowelled,  dishonoured,  and  metamorphosed 
into  mutes  :  singing,  when  out  of  court,  diswigged  and  disgowned — 
singing  in  doleful  ditty  and  duet, 

'  Nos  inhonorati  et  donis  patruelibus  orbi.'  " 

What  Mr.  Bentham  means  by  the  allusion  in  the  first  para- 
graph, we  are  at  a  loss  to  explain.  Does  he  mean  that  Lord 
Eldon's  personal  habits  bore  any  similarity  to  those  of  Sir  Ed- 
mund Saunders  ?  or  is  the  atmosphere  alluded  to  a  purely 
metaphorical  one  ?  With  some  strong  remarks  on  the  addi- 
tional delay  that  would  be  occasioned  by  the  supposed  virtual 
extinction  of  two  of  the  Courts,  —  "  as  well  might  he  swallow 
up  these  same  learned  persona  themselves^  flesh  and  Uood, 
bones,  ytrig  and  gown^and  all," — and  also  on  the  vagueness  of 
the  limitation  '*  when  necessity  requires/'  the  argumentative 
part  of  the  pamiphlet  concludes,  and  the  sentimental  part  begins. 
Lord  Brougham  hm  gained  an  approving  nod  from  his  vener- 
able instructor  at  last,  and  he  shall  have  the  full  benefit  that 
additional  publicity  can  give  : 

'^  As  to  myself  and  my  own  labours — I  have  spoken  as  above,  of 
the  retribution  they  have  received  by  the  tokens  of  approbation  here 
and  there  expressed  in  relation  to  them.  In  and  by  the  fdlowing 
passage,  with  which  this  same  speech  of  my  noble  and  learned 
friend  concludes,  I  cannot  but  behold  a  rich  reward  —  honourable  to 
me  on  whom  it  is  bestowed — not  tnach  less  so  to  him  to  whpse 
magnanimity,  under  such  provocations  as  it  has  happened  to  (lim  to 
receive  from  me,  I  am  indebted  for  it :  —  'It  was.  a  remark^'  says  he, 
'  of  a  learned  and  venerable  friend  of  mine,  one  of  the  greatest  sages 
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of  the  law — I  mean  Mr.  Jeremy  Bentham^ — that  one  of  the  greatest 
eviift  arising  from  vacations  was,  the  shutting  up  of  the  courts  at  the 
very  time  when  suitors  might  have  the  greatest  occasion  to  require 
access  to  them.  I  do  not  think  I  can  sabscribe  to  the  whole  extent 
of  his  doctrine  on  this  point :  but,  undoubtedly,  that  there  is  a  gres^ 
benefit  to  be  conferred  by  keeping  always  open  some  part  of  the 
court  for  pressing  business,  I  most  entirely  agree  with  him  in  hold- 
ing/ 

'*  On  the  social  part  of  my  mental  frame,  this  token  of  kindness 
has  made  the  sort  and  degree  of  impression  which  it  could  not  fail  ta 
make:  butn^^ither  by  this  nor  any  other  impulse,  am  I  to  be  turned 
aside  from  my  duty  to  that  public,  to  the  service  of  which  the  la- 
bours of  my  life  have  so  long  been  devoted.  That  I  am  not  to  be 
corrupted  by  gold  is  already  pretty  well  known :  it  will  now  be 
known  that  I  am  not  capaUe  of  being  corrupted  even  by  gratitude. 

'*  Would  that  by  anything  I  could  say  or  write^  I  could  turn  aside 
my  noble  and  learned  friend  from  bit-by-bit,  (the  word  is  his) — 
from  bit-by-bit,  and  ill-considered,  unconcocted,  incoherent,  and 
unseasoned,  supposed  reforms  or  improvements  in  legislation.  My 
portfolio,  my  arms,  my  heart,  are  still  and  always  will  be  open  to 
him.  Had  he  but  on  this  occasion  had  the  command  over  himself 
to  resort  for  information  to  that  source  from  whence,  at  his  desire, 
information  on  kindred  subjects  had  been  so  amply  communicated  to 
him,  and  in  some  sort  profited  by,  (alas  1  that  it  had  but  been  a 
little  more  profited  by !)  the  disappointment  to  which  so  insufiBcietitly 
considered  a  proposed  and  declaredly-'resolved-on  arrangement  seems 
inevitably  doomed,  with  the  mortification  inseparable  from  tiie  failure, 
would  not  (I  cannot  but  think)  have  been  experienced. 

''To  the  functions  of  judicature,  then,  let  hiija  confine  his  exer- 
tions and  his  ^  hope  of  glory :'  as  to  legislation,  so  far  as  regards 
origination  of  measures,  leaving  the  field  to  him,  whose  proficiency 
in  that  branch  of  art  and  science  was  recognized  some  years  before 
the  existing  successor  of  Lord  Bacon  saw  the  light. 

"  Never,  without  violence  done  to  my  feelings,  is  condemnation, 
how  loudly  soever  the  occasion  may  appear  to  me  to  call  for  It,  passed 
by  nie  upon  any  part  of  the  character  or  conduct  of  a  friend  :  never, 
without  satisfaction  to  those  same  feelings,  is  commendation,  when  it* 
presents  itself  as  deserved,  paid  by  me,  even  to  an  enemy. 

**  A  subject  which  I  contemplate  with  sincere  and  unalloyed  de- 
light, and  with  which  it  rejoices  me  to  be  able  to  conclude  this'  pna-' 
voidably  polemic  discussion,  is  the  dispatch — the  altogether  unex- 
ampled dispatch— spoken  of  by  his  Lordship  in  this  same  speech,  as 
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giveo  by  him  to  the  business  of  that  court,  on  which  it  casts  so  bright 
a  lustre.  In  what  light  does  it  not  place  the  706 — thejusttce-ob- 
striicting  court— set  up  by  the  most  indefatigable,  impbcaUe,  and 
irresistible  enemy  to  justice  and  human  happiness,  that  his  situation 
was  ever  filled  by  : — thuitjob  which  Romilly,  one  of  the  earliest  and 
most  attached  of  my  disciples,  so  strenuously  and  so  fruitlessly 
fought  against/' 

We  quote  with  pleasure  this  warm-hearted  and  generous 
effusion ;  honourable,  we  repeat,  to  both  parties ;  for  we  alwaya 
read  with  pain,  and  have  not  unfrequently  protested  against, 
the  imputations  cast  by  Mr.  Bentham  on  the  Chancellor's  in- 
tegrity. The  hermit  philosopher  and  the  working  statesman, 
each  of  whom  has  largely  benefitted  mankind,  may  surely  differ 
on  points  of  expediency,  without  interchanging  unseemly  accu- 
sations, and  thus  affording  the  light  and  frivolous,  or  the  preju- 
diced and  interested  adversary,  the  means  of  depreciating  the  la- 
bours of  both.  But  there  are  topics  much  better  fitted  for  re- 
flecting credit  on  Lord  Brougham  than  his  dispatch.  It  is  im- 
possible to  mix  in  professional  society  without  hearing  instance 
upon  instance  accumulated  of  the  evil  consequencea  of  this 
belauded  dispatch,  —  men  of  all  parties  relating,  and  counsel 
of  both  sides  confirming  them.  Is  it  a  sufficient  answer  to  a 
charge  of  heedlessness  or  ignorance,  to  dwell  on  the  opposite 
faults  of  a  predecessor?  or  is  there  really  no  medium  between 
the  doubt-compelling  vacillation  of  an  Eldon  and  the  reckless 
dash  of  a  Brougham? 

We  have  been  asked,  "  Why  don't  the  dissatisfied  suitors  ap- 
peal?" Because  there  is  no  judge  to  appeal  to  but  the  Chan- 
cellor. Let  those  who  make  the  objection  name  a  single 
member  of  the  House  of  Lords,  able  and  willing  to  sift  a  com- 
plicated equity  case.  Lord  Eldon  is  too  old,  and  Lord  Lynd- 
hurst  too  indolent,  if  not  otherwise  unwilling.  Again,  Lord 
Brougham  appeals  to  the  length  of  time  expended  in  hearing ; 
but  how  much  time  did  he  spend  in  considering,  —  in  settling 
and  stating  the  grounds  of  his  decrees  ?  It  is  matter  of  no- 
toriety that  in  many  important  cases  he  gave  no  reasons,  or 
worse  than  none :  that  many  of  the  appeals  he  boasts  of  clear- 
ing off  had  just  eight  words  bestowed  upon  them  :  *^  I  see  no 
reason  for  reversing  this  decfee."    And  administrative  equity. 
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be  it  remembered  9  differs  very  widely  from  ordinary  law :  a 
nice  adjustment  of  conflicting  interests^  or  a  strict  attention 
to  a  variety  of  social  relations^  is  required ;  so  that  a  laconic 
decision  either  way,  either  plain  yes  or  plain  no,  would  be 
wrong.  We  wait  with  impatience  for  the  reported  decisions 
of  Lord  Brougham,  the  best  of  all  conceivable  tests.  We  do 
hear,  however,  but  cannot  vouch  for  the  fact,  that,  with  the 
exception  of  two  or  three  cases,  on  which  he  seriously  turned 
the  gigantic  powers  of  his  intellect  because  the  public  attention 
was  fixed  upon  them,  he  has  produced  nothing  worth  re- 
porting. 

It  is  with  deep  regret  that  we  speak  in  this  manner  of  one, 
whom  we  formerly  described  as  having  checked  more  bad 
government,  diffused  more  liberal  principles,  and  set  a  greater 
number  of  useful  inquiries  on  foot,  than  any  other  Lord  or 
Commoner  that  could  be  named.^  But  when  we  find  him 
trampling  down  both  forms  and  principles  to  arrive  at  a  given 
result,  to  be  proclaimed  in  parliament  and  trumpetted  forth  by 
the  press,  and  unfairly  appealing  on  a  purely  professional 
question  to  the  people,  it  becomes  a  duty  to  expose  the  impo* 
sition. 

In  the  first  edition  of  his  Discourse  on  the  advantages  of 
Science,  Lord  Brougham  had  stated  (p*  27)  that  birds  which 
build  in  the  rocks  drop  or  fly  from  height  to  height  in  cy- 
cloids; that  being  the  most  rapid  mode  of  moving  from 
one  point  to  another.  On  being  told  of  the  incorrectness  of 
the  statement,  he  replied,  *'  Let  it  stand,  notwithstanding ; 
though  not  true,  it  is  pretty."  What  a  key  to  character  is  a 
little  incident  like  this  !  Action,  action,  action,  said  Demos- 
thenes.— Effect,  effect,  effect,  says  Lord  Brougham. 

H. 

1  Vol.  IV.  p.  511.  and  we  still  think  so. 
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ART.  XIII.— ROYAL  MARRIAGE- ACT— CLAIM  OF  SIR  AUGUSTUS 

D'ESTE. 


A  Letter  to  a  Nobk  Lord,  explanatory  of  a  Bill  in  the  Court  of 
Chancery, ^d  on  behalf  of  Sir  Augu$tu$  D'Este^from  Sir  J, 
.    J.  Dillon,    London,  1831. 

This  pamphlet,  which  is  not  printed  for  general  circulation, 
waft  not  placed  in  our  hands  until  the  present  number  waft 
made  up ;  but  we  cannot  consent  to  pass  over,  or  even  to  post- 
pone, the  momentous  question  propounded  in  it ;  a  question 
in  which  not  merely  the  high  interests  of  an  individual,  but 
the  future  peace  and  welfare  of  these  realms  are  involved.  Let 
not  the  reader  suppose  that  this  is  merely  an  old  story  revived. 
It  has  mopt  assuredly  never  yet  been  viewed  in  the  light 
which  Sir  John  Dillon's  letter  and  the  accompanying  docu- 
ments have  thrown  upon  it.  We  proceed  to  give  a  compressed 
statement  of  the  law,  the  facts,  and  the  argument. 

The  statute  12  Geo.  3.  c.  11,  commonly  called  the  Royal 
Marriage  Act,  ena9ts : 

'*  That  no  descendant  of  the  body  of  His  late  Majesty,  king  George 
the  Second,  male  or  female,  (other  tban  the  issue  of  princesses  who 
have  married,  or  may^  hereafter  marry  into  foreign  families)  shall  be 
capable  of  contracting  matrimony  without  the  previous  consent  of 
His  Majesty,  his  heirs,  or  successors,  signified  under  tlie  great  seal, 
and  declared  in  council,  (which  consent,  to  preserve  the  memory 
thereof,  is  hereby  directed  to  be  set  out  in  the  licence  and  regtster  of 
marriage,  and  to  be  entered  in  the  books  of  the  privy  council),  and 
that  every  marriage,  or  matrimonial  contract,  of  any  such  descendant, 
without  such  consent  first  had  and  obtained,  shall  be  null  and  void, 
to  all  intents  and  purposes  whatsoever." 

This  is  the  law  to  be  interpreted  and  applied.  Now  for  the 
facts. 

At  the  close  of  the  year  1 792,  His  Royal  Highness  the  Duke 
of  Sussex  became  acquainted  at  Rome  with  Lady^Augusta 
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Murray,  daughter  of  the  Earl  of  Dunmore,  previously 
wholly  unknown  to  him.  An  attachment  sprung  up  between 
them,  and  after  a  few  months,  they  intermarried.  Sir  Au- 
gustus D'Este  (born  about  nine  months  after  the  ceremony) 
and  Miss  D'Este,  are  the  offspring  of  that  marriage.  The 
marriage  was  solemnized  by  a  minister  of  the  church  of 
England,  according  to  the  liturgy  of  that  church;  and  it  was 
also  preceded  by  a  written  contract  of  which  a  copy  is  sub- 
joined : 

"  On  my  knees  before  God  our  Creator,  I,  Augustus  Frederick, 
promise  thee  Augusta  Murray,  and  swear  upon  the  Bible,  as  I  hope 
for  salvation  in  the  world  to  come,  that  I  will  take  thee  Augusta 
Murray  for  my  wife,  for  better,  for  worse,  for  richer  for  poorer,  in 
sickness  and  in  health,  to  love  and  to  cherish  till  death  us  do  part, 
to  love 'but  thee  only  and  none  other,  and  may  God  forget  me  if  I 
ever  forget  thee.  The  Lord's  name  be  praised,  so  bless  me,  so  bless 
us  O  God,  and  with  my  handwriting  do  I  Augustus  Frederick  this 
sign,  March  21st,  1793,  at  Rome,  and  put  my  seal  to  it,  and  my 
name. 

"  (L.  S.)  Signed,  Augustus  Frederick." 

A  similar  engagement  in  the  handwriting  of  Lady  Augusta^ 
and  signed  by  her,  appears  at  the  foot  of  the  paper,  which 
has  also  the  following  heading  in  the  handwriting  of  the 
duke : 

''  As  this  paper  is  to  contain  the  mutual  promise  of  marriage 
between  Augustus  Frederick  and  Augusta  Murray:  our  mutual 
names  must  be  put  here  to,  and  both  kept  in  my  possession.  It  is 
a  promise  neither  of  us  c«in  break,  and  is  made  before  God  our 
Creator,  and  All-merciful  Father." 

The  clergyman  who  performed  the  ceremony  is  still  living, 
and  in  this  country.  Lady  Augusta  died  in  1830.  The  fact 
of  the  marriage  having  been  ^'  completed  at  Rome,  April  4tb, 
1793,"  is  recorded  by  a  memorandum,  written  on  the  contract 
in  his  Royal  Highness's  hand.  To  place  the  matter  in  the 
clearest  possible  point  of  view,  we  shall  quote  his  own  account 
of  the  transaction  from  a  letter,  dated  January  1798,  from 
If  aples,  addressed  to  the  late  Lord  Erskine,  and  written  aft^ 
a  separation  had  taken  place. 

VOL.  VII.  N 
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''A  detail/'  says  His  Royal  Highness,  ''of  the  circumstances 
¥irhich  relate  to  ma  and  my  wtfe^  wHl  put  you  in  a  better  way  of  judg- 
ing the  affair. 

"  In  the  month  of  December,  1792,  being  on  my  travels,  I  got 
acquainted  at  Rome,  with  Lady  Dunmore,  and  her  two  daughters, 
who  were  just  come  from  Naples.  Englishmen,  when  they  meet  in 
foreign  countries,  generally  keep  their  own  national  society.  Such 
was  exactly  my  case.  I  used  to  live  a  g^eat  deal  with  my  fellow- 
countrymen,  but  the  well  known  accomplishments  of  my  vnfe,  (then 
Lady  Augusta  Murray,)  caught  my  peculiar  attention.  After  four 
months  intimacy,  by  which  I  got  more  particularly  acquainted  with 
all  her  endearing  qualities,  I  offered  her  my  hand,  unknown  to  her 
family,  being  certain  before-hand  of  the  objections  Lady  Dunmore 
would  have  made  me,  had  she  been  informed  of  my  intentions.  The 
candour  and  generosity  my  wife  shewed  on  this  occasion,  by  refusing 
the  proposal,  and  shewing  me  the  personal  disadvantages  I  should 
draw  on  myself,  instead  of  checking  my  endeavours,  served  only  to 
add  new  fuel  to  a  passion,  which  already  no  earthly  power  could  ever- 
more have  extinguished.  At  length,  after  having  convinced  Au- 
gusta of  the  impossibility  of  my  living  without  her,  I  found  an  En- 
glish clergyman »  and  we  were  privately  married  at  Rome,  in  the 
month  of  April,  1793,  according  to  the  rites  of  the  English  church. 
Many  people  think  that  Lady  Dunmore  was  privy  to  this  marriage, 
but  of  this  I  must  totally  exculpate  her ;  for  she  never  was  informed 
of  it  till  three  months  after,  when  secrecy  was  of  no  longer  use ;  and 
when  I  was  forced  to  make  it  known  to  her,  for  fear  she  should  oc- 
casion my  wife  to  miscarry." 

On  the  return  of  the  royal  couple  to  England,  they  were 
married  again  at  St.  George's^  Hanover-square.  The  duke 
thus  accounts  for  the  second  marriage  in  the  letter  : 

"  After  having  lived  with  Augusta  some  months,  though  privately, 
1  was  recalled  to  England,  when  for  fear  of  any  difficulty  being  made 
as  to  the  legality  of  my  child's  birth,  I  caused  myself  to  be  married 
a  second  time." 

The  second  marriage  attracted  the  notice  of  Georgia  the 
Third ;  and  at  his  instigation  a  suit  was  commenced  in  the 
Court  of  Arches,  and  a  decree  procured  in  1794,  declaring 
both  marriages  void.  It  seems  clear,  however,  that  the  forma 
required  by  law .  were  not  observed  on  this  occasion.  The 
duke  was  abroad  at  the  time  the  suit   was  instituted  and 
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the  decree  passed ;  he  wais  not  a  party  to  the  sentence  ;'and  in 
the  letter  of  1798,  and  in  later  documents  in  the  possession  of 
his  son^  vehemently  protested  against  it,  declaring  *^  that  he 
considered,  and  ever  would  consider^  his  son  Augustiis 
Frederick,  as  his  true  legitimate  and  lawful  son."  BesideSf 
BO  sentence  touching  the  validity  of  marriage  is  ever  regarded 
as  final,  in  the  strict  sense,  by  the  law.  In  indicating  the 
line  of  argument  that  has  been  or  may  be  taken,  therefore, 
we  may  lay  the  decree  of  the  Court  of  Arches  aside* 

In  the  first  place,  it  has  been  forcibly  and  ingeniously  urged 
that,  the  kings  of  England  being  also  electors  of  Hanover,  the 
British  parliament  was  never  competent  to  affix  any  species 
of  personal  incapacity  on  the  members  of  their  family,  by  which 
the  line  of  electoral  succession  might  be  disturbed.  This  argu- 
ment forms  the  principal  subject  of  Sir  J.  Dillon's  Treatise  on  the 
Royal  Marriage  Act,  pabUshed  in  181 1.  On  this  account,  and 
because  its  reasonableness  must  be  obvious  at  a  glance,  we 
shall  not  enlarge  upon  it  here.  Sir  John  Dillon  also  lays  much 
stress  upon  the'  circumstance,  that  the  act  has  never  been  ex 
tend^  to  Ireland,  wbioh  was  an  independent  kingdom  in 
1772J 

<'  Were  the  legislative  union  dissolved  to-morrow,  the  sons  of 
George  III.  would  still  remain  princes  of  the  blood  in ,  Ireland  ;  as 
the  Prince  of  Orange  would  have  remained  a  prince  of  the  blood  in 
Belgium,  had  the  Nassau  family  been  fortunate  enough  to  have  re- 
tained the  sovereignty  of  that  country  in  the  late  separation." 

fiut  admitting  the  power  of  the  British  legislature  to  be 
omnipotent — and  Blackstone  says  that  it  can  do  any  thing 
but  turn  a  man  into  a  woman,  or  tice  versd —-it  still  remains 
to  be  shewn  that  such  a  power  was  intended  to  be  exercised  ; 
and  a  calm  consideration  of  the  then  state  of  the  law,  may 
perchance  conduct  to  an  opinion  that  it  was  not.  The  fol- 
lowing mode  of  viewing  the  subject  appears  to  have  escaped 
the  attention  of  all  former  writers  on  the  point.  • 

Previously  to  the  year  1764,  marriage  was  lawfully  con- 

1  But  for  ihe  unexpected  recovery  of  the  king  in  1789,  the  then  Prince  of  Wales 
(George  the  Fourth)  would  have  been  a  limited  regent  in  England,  and  an  «n- 
limited  regent  in  Ireland. 
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tracted  in  England,  as  at  this  day  in  Scotland,  by  persona 
entering  into  an  agreement  immediately  to  become  husband 
and  wife ;  or  by  an  engagement  to  become  husband  and  wife 
at  a  future  time,  if  that  promise  was  followed  by  consumma* 
mation.  In  1754,  it  was  enacted  by  the  stat.  26  Geo»  2.  c.  33* 
that  marriage  should  be  lawfully  solemnised  only  in  a  church, 
after  publication  of  banns,  or  with  a  license ;  but  by  this 
act  it  is  provided  that  it  is  not  to  extend  to  the  marriage 
of  the  royal  family,  or  to  marriages  solemnized  beyond  the 
seas*  The  royal  family  were  thus  placed  in  a  singular 
predicament*  Whilst  the  solemnities  of  the  church  were  re* 
quisite  to  the  marriages  of  the  people,  the  members  of  the 
royal  family  might  contract  matrimony  by  the  informal  means 
which  the  ancient  law  allowed  generally.  Then  came  the 
Royal  Marriage  Act  (12  Geo.  3.  c.  1 1.)  which,  as  the  preamble 
declares,  was  "  to  supply  the  defect  of  the  laws  then  in  being,'* 
and,  as  the  reader  will  find  on  looking  back,  directs  the  con- 
sent to  be  set  out  in  the  license  and  register  of  marriage. 

This  act  being  therefore  passed  '*  to  supply  the  defect  of  the 
slaws  then  in  being/'  and  those  laws  being  limited  to  this  fang" 
dam,  it  follows  that  the  act  itself  must  be  limited  in  its  opera* 
tion  to  the  same  extent — for  a  statute  enacted  merely  to  remedy 
defects  in  laws,  cannot,  without  an  expressly  declared  intention, 
be  more  comprehensive  in  its  objects  than  those  laws.  It 
is  also,  to  say  the  least,  a  fair  inference  from  the  act's  requiring 
the  royal  consent  to  be  "  set  forth  in  the  licence  and  register  &f 
marriage'^  that  a  marriage  in  this  country  alone  was  contem- 
plated— for  the  license  and  register  are  forms  not  necessarily 
attendant  on  marriages  elsewhere,  but  in  a  great  measure 
peculiar  to  our  own  municipal  regulations,T-and  indeed,  were 
any  other  construction  to  be  put  upon  the  act,  the  members 
of  the  royal  family  would  be  precluded  from  marrying  abroad 
altogethier,  a  predicament  never  contemplated  by  the  legislature. 

This  is  only  a  rough  outline,  but  we  are  mooting,  not  set- 
ling,  the  points.  Others  occur  in  the  subjoined  opinion,  re- 
cently taken  on  nearly  the  above  statements  of  facts  : 

*'  Under  these  circumstances,  your  opinion  is  requested. 
"  Ist.  Whether  the  royal  marriage  act  extends  to  marriages  by 
any  descendants  of  George  II.  contracted  and  solemnized  bondjide 
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Out  of  Great  Britain,  and  beyond  the  limits  of  British  jurisdiction : 
and  whether,  under  the  circumstances  sustainable  by  the  evidence 
above  stated,  and  not  before  the  Court  of  Arches  in  1794,  you  con- 
ceive the  marriage  of  his  royal  highness  at  Rome,  to  have  been  a 
marriage  impeachable  under  that  statute  ? 

''  1.  We  are  of  opinion,  after  great  consideration,  that  the  royal 
marriage  act  does  not  extend  to  any  marriages,  by  any  descendants 
of  George  the  2ud,  contracted  and  solemnized  bondjide  out  of  Great 
Britain,  and  beyond  the  limits  of  British  jurisdiction  :  and  we  think 
that  the  marriage  of  His  Royal  Highness  at  Rome,  was  not  a  mar- 
riage impeachable  under  that  statute. ' 

"  2nd.  Whether,  if  the  matter  were  now  originally  brought  forward, 
the  marriage  at  Rome  would  not  be  capable  of  being  sustained  ? 

''  2nd.  If  the  marriage  which  took  place,  was  sanctioned  and  per- 
mitted by  the  laws  then  existing  in  the  Roman  states,  we  are  of  opi- 
nion that  the  marriage  was  a  valid,  and  good  marriage  in  England. 
Assuming,  however,  that  by  the  laws  then  existing  in  the  Roman 
states,  it  was  not  competent  to  British  subjects,  being  protestants,  to 
contract  any  valid  marriage  at  all :  we  are  of  opinion,  that  in  England 
the  marriage  would  be  considered  good  and  vdid ;  for  we  think,  that 
British  subjects,  being  in  a  country  where  marriage  is  prohibited  to 
them,  may  legally  marry,  according  to  the  law  of  England,  as  it 
existed  before  the  marriage  act.  Ex  necessitate  such  marriage  must 
be  good,  otherwise  parties  so  circumstanced  could  never  marry  at  all. 
See  upon  this  subject.  The  King  v.  The  Inhabitants  of  Brampton, 
10  East,  282.  Lautour  v.  Teesdale,  2  Marshall's  Reports,  248. 
Reeding  v.  Smith,  2  Haylon's  Rep.  370.  discussed  before  Lord  Stow- 
ell.  In  Lord  Cloncurry's  Case — Lord  Cloncurry  was  married  at 
Rome,  by  a  protestant  clergyman;  to  Miss  Morgan — Lord  Cloncurry 
brought  an  action  against  Sir  Thomas  Piers  for  adultery  with  Lady* 
Cloncurry,  and  recovered  damages,  and  afterwards  procured  a  divorce 
in  parliament.  Lord  Cloncurry  could  not  have  recovered  damages 
in  the, action,  or  procured  a  divorce  in  parliament,  unless  the  mar« 
riage,  so  celebrated  between  him  and  Miss  Morgan,  had  been  good 
and  valid  in  England.  We.  are  therefore  of  opinion,  assuming  the 
royal  marriage  act  not  to  extend  to  marriages  abroad,  that  if  the  mat- 
ter was  originally  brought  forward,  the  marriage  at  Rome  would  be 
sustained. 

''  3rd.  If  you  are  of  opinion  that  the  marriage  at  Rome  was  not 
affected  by  the  royal  marriage  act,  was  it  necessary  by  the  law  of 

1  We  requeijt  attention  to  this,  as  it  has  been  stated  in  The  Times,  that  the  questions 
and  answers  are  equivocal. 
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England,  that  any  other  witness  besides  the  officiating  minister  ahould 
have  been  present  at  the  ceremony  ? 

<*  3rd.  We  are  of  opinion  that  it  was  not  essential  td  the  validity  of 
the  marriage,  by  the  law  of  England,  that  any  other  witness  besides 
the  officiating  minister  should  have  been  present  at  the  ceremony. 

**  4th.  Whether  the  certificate,  or  declarations,  or  statements  of  the 
protestant  minister,  by  whom  the  marriage  was  solemnized  at  Rome, 
would  be  receivable  as  evidence  in  the  courts  of  England ;  or  whe- 
ther it  be  expedient  to  file  a  bill  in  chancery,  for  the  purpose  of  ob- 
taining and  perpetuating  his  testimony  on  oath,  as  well  as  of  other 
persons  whose  evidence  might  be  material  ? 

*'  4th.  We  are  of  opinion,  that  the  certificate,  or  declarations,  or 
statements  of  the  protestant  minister,  by  whom  the  marriage  was 
solemnized  at  Rome,  would  not  be  receivable  as  evidence  in  the 
courts  of  law  or  equity  in  England  ;  and  we  are  of  opinion,  that  it 
would  be  expedient  to  file  a  bill  in  chancery  against  all  proper  parties 
(or  the  purpose  of  obtaining  and  perpetuating  the  clergyman's  tes- 
timony on  oath,  as  well  as  of  other  persons,  whose  evidence  may  be 
material.  .  We  think,  considering  the  great  age  of  the  clergyman,  a 
bill  should  be  filed  immediately  for  the  purposes  above  mentioned. 

'  '^  5th.  Whether  Sir  Augustus  d'Este,  or  his  sister,  can  contract 
marriage  themselves  under  the  circumstances,  and  without  comply- 
ing with  the  requisition  of  the  royal  marriage  act,  with  full  security 
that  their  own  marriages  may  not  be  questioned  hereafter,  and  their 
own  issue  declared  incapable  of  succeeding  to  any  property  they  may 
themselves  acquire  or  possess  ? 

**  5th.  Our  opinions  being  as  above  stated,  we  think  that  under  al! 
the  circumstances  of  this  case  it  would  be  very  dangerous  for  Sir 
Augustus  d'Este,  or  his  sister,  to  contract  marriage,  without  com- 
plying with  the  requisitions  of  the  royal  marriage  act,  or  without 
giving  previous  notice  of  their  intention  so  to  be  married,  to  tlie 
crown.  We  are  of  opinion,  that  no  marriage  could  be  contracted, 
without  the  liability  of  the  marriage  being  questioned  hereafter,  and 
the  risque  of  the  issue  being  declared  incapable  of  inheriting  pro- 
perty." 

"  Stephen  Lushinotow, 
"  Griffith  Richards. 

•«  Doctors'  Commons,  13th  July,  1831." 

In  pursuance  of  this  opinion,  a  bill  to  perpetuate  testimony 
was  filed,  under  which  Mr.  John  Shapter  and  Mr.  Charles 
Edward  ^Jerningham    (of  the  chancery  bar)    and  Messrs. 
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Clowes  and  Worship  (solicitors  of  Yarmouth)  were  appointed 
and  have  since  acted  as  commissioners. 

Now  is  this  a  case  for  the  immediate  consideration  of  the 
legislature  or  no?  Attempts^  we  hear,  have  been  made  to 
smother  it  up  by  a  compromise ;  but  this  has  been  found  im- 
practicable, and,  were  it  not  impracticable,  would  be  wrong. 
There  are  now  only  two  scions'  of  royalty,  the  Princess  Victo- 
ria and  Prince  George  of  Cumberland,  virtually  intervening 
between  Sir  Augustus  D'Este  (if  the  legitimate  son  of  his 
father)  and  the  crown  ^ ;  and  vi^ith  a  people  split  into  factions 
and  a  time  of  trouble  most  probably  at  hand,  one  almost  trem- 
bles at  the  consequences  an  unsettled  state  of  this  question 
may  produce.  Neither  do  we  see  at  present  any  reasonable 
objection  to  a  bill  declaring  the  marriage  legal.  The  private 
character  of  Sir  Augustus  D'Este  will  reflect  no  dishonour  on 
his  connexions  or  the  crown,  and  his  mother's  family  is 
amongst  the  noblest  of  the  land  ;  being  lineally  descended 
from  the  kings  of  Scotland  and  England,  and  (through 
Charlotte  de  la  Tremouille,  the  friend  of  the  Peverils)  of 
France. 

It  would  be  strikingly  unjust  to  conclude,  without  bearing 
testimony  to  the  diligence  and  ability  shewn  by  Sir  J.  Dillon 
in  preparing  the  statements  of  the  case,  for  which  the  public 
are  largely  indebted  to  him.  The  motto  of  his  pamphlet 
is :  '*  In  pueros  animus  Nerones." — What  does  it  me^n  ? 

H. 

^  He  is  still  nearer  to  the  electoral  Crown  of  Hanover,  as  the  Salic  law  pr^nils 
there  ;  but  qusre,  whether  the  electoral  family  can  intwrnsny  with  subjfQts  %t  nil, 
so  at  to  produce  heirs  to  the  electorate. 
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[iDcltiding  2  fiarnewall  &c  Adolphus,  Part  1 ;  8  Bingham^  Part  1  ;  1  Tyrwbitt, 
Part  3.  (some  of  the  cases  were  included  in  our  last) ;  1  Crompton  &  Jervis, 
Part  4  ;  2  Crompton  &  Jervis,  Part  1.  The  common-law  cases  in  4  Bligh» 
Parts  1  &  2  ;  and  in  2  Dow  &  Clark,  Part  3  :  and  some  cases,  not  formerly  re- 
ported by  Bingham  nor  included  in  former  Digests,  in  4  Moore  and  Payne, 
Part  3,  and  5  Moore  &  Payne,  Part  1.  4  Manning  &  Ryland,  Part  4,  contains 
no  case  not  included  in  former  Digests.] 


AGENT. 

1.  {Commission.)  The  plaintiff  agreed  to  pay  his  agent  a  commission 
on  all  goods  sold  or  orders  executed  through  the  London  markets, 
the  plaintiff  to  be  responsible  for  all  bad  debts  contracted  in  his  name. 
Held  that,  though  contrary  to  the  custom  of  the  trade,  the  agent 
was  entitled  to  a  commission  on  bad  debts. — Bower  y,  Jones,  8  Bing. 
65. 

H.  The  plaintiff,  a  salesman,  remitted  to  the  defendant  the  price  of  some 
hay  sold  for  him  before  the  money  was  paid  by  the  purchaser.  The 
servant  whom  the  defendant  sent  with  the  hay,  was  defrauded  of  it 
on  the  way,  and  the  purchaser  refused  to  pay  the  price.  Held,  that 
the  defendant  was  liable  to  refund. — Gingelly.  Glasscock,  8  Bing.  86. 

And  see  Trover. 

AGREEMENT. 

1.  The  plaintiffs  contracted  to  purchase  **  abotU  300  quarters  {more or  less,) 
of  foreign  rye  shipped  on  board  the  Anne  of  Hamburgh,  &c.''  The 
ship  arriving  with  345  quarters,  the  plaintiffs  declined  accepting  the 
snrplus  quantity,  and  on  the  defendants  refusing  to  deliver  300  quar- 
ters, rescinded  the  contract.  Held,  that  they  were  entitled  so  to  do. 
The  Court  said  it  might  be  difficult  to  say  what  was  the  precise  mean- 
ing of  ahout  and  more  or  less,  but  that  45  quarters  was  clearly  an 


Common  Imw.  185 

exoess  on  300!  A  doubt  was  raised  'whether  the  evidence  of  mer- 
chants was  admissible  to  prove  the  mercantile  meaning  of  these  words. 
—Cross  Y.  Egliny  2B.  &  Adol.  106. 

2.  The  defendants  had  engaged  the  plaintiff  to  write  a  treatise  for  the 
Juvenile  Library.  After  the  plaintiff  had  commenced,  but  before  he 
had  completed^  the  treatise,  the  defendants  discontinued  'the  work. 

.  Held,  that  the  plaintiff  was  entitled  to  recover,  without  tendering  or 
delivering  the  treatise. — Planehi  v.  Colhumj  8  Bing.  14. 

AMENDMENT  OF  WRIT. 

A  subpcena  ad  resp,  had  been  tested  in  the  name  of  Sir  W.  Alexander 

instead  of  Lord  Lyndhnrst.     Held  amendable. — Wakeling  v.  Watson^ 

lTyr.377.;  lC.&J.4e7. 

ANNUITY.    See  Distress,  and  Usury. 

ATTORNEY. 

1.  {Costs  of  taxation,)  Where  less  than,  but  nearly,  a  sixth  w^s  taken 
off  an  attorney's  bill  on  taxation,  the  Court  refused  him  the  costs. 
(1  Bing.  207.     Barnes,  l47.)^Elwood  v.  Pearce,  8  Bing.  83. 

2.  {Lien  for  costs.)  The  plaintiff  and  defendant  settled  the  action,  the 
attorney  not  being  privy  to  the  arrangement,  by  the  defendant  giving 
a  bill  for  24^  of  which  197.  was  for  the  debt  and  5/.  for  the  costs, 
which  really  amounted  to  24/.  The  bill  having  been  deposited  with 
a  third  pesson,  the  Court  ordered  it  to  be  delivered  up  to  the  attorney 
in  satisfaction  of  his  costs.  (1 H.  Bl.  122.) — Gould  v.  Davis,  1  Tyr. 
380.     1  C.  &  J.  415. 

3.  {Signing  bilL)  A  bill  signed  in  the  name  of  the  firm  (as  Smith  and 
Jaye,)  is  sufiicient  within  3  Jac.  c.  7.  &  2  Geo.  2.  c.  23. — Smith  v. 
Brown,  1  Tyr.  486. ;  1  C.  &  J.  642. 

And  see  Practice. 

AUCTION  DUTY. 

A  sale  by  auction  by  assignees  of  a  bankrupt  of  the  absolute  interest 
in  fee  of  an  iestate  in  mortgage  is  not  liable  to  auction  duty.  (3  Price, 
178.) — ^In  the  House  of  Lords,  on  error  from  the  Exchequer  Chamber, 
Rex  v.  Winstanley,  1 C.  &  J.  434.  and  2  D.  &  C.  302. 

AWARD. 

1.  {Uncertainty.)  The  cause  and  all  matters  in  difference  were  referred 
to  a  surveyor,  who  awarded  that  the  defendant  had  overpaid  the 
plaintiff  34/  The  Court  refused  an  attachment  on  the  ground  of  un- 
certainty. (2  B.  &  A.  537. ;  7  East,  81.)  —  Thornton  v.  Hornby, 
8  Bing.  13. 

2.  {Where  an  answer  to  an  action.)  Arbitrament  without  performance 
is  no  answer  to  an  action  for  a  debt,  where  the  amount  only  of  the 
debt  is  referred,  and  the  award  only  ascertains  the  amount  and  directs 
it  to  be  paid  in  money.    (Bac.  Abr.  Accord  (A.),  Gascoyne  y.  Ed- 

'  wards,  1 Y.  &  J.  19.    Freeman  v.  Bernard,  Salk.  69.    Crofts  v.  Har- 
ris, Cartb.  187.) — Alleti  v.  Milner,  2  C.  &  J.  47. 
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BAIL.  .  . 

1.  {Wh^r$pr9ceedmgi  against  set  aside  for  collusion.)  GoUusion  ap- 
pearing between  the  plaintiff's  attorney  and  the  underaheriff  to  pre- 
vent the  defendant's  bail  hariog  notice  of  the  two  writs  of  sex. fa. 
the  court  set  aside  the  proceedings  against  the  bail.^ — Wilson  r.  Bo- 
den,  4  M.  &  P.  537. 

9,  (fiosts.)  After  one  successful  opposition,  bail  (in  the  Exchequer) 
cannot  justify  on  the  second  notice  till  51.  has  been  paid  for  costs  of 
that  opposition.— iS^fntVA  ?.  Cooper,  1  Tyr.  378.     1  C.  &  J-  460. 

Baiuff.    Sea  Covknant. 

BANKRUPT. 

1.  (Where  acts  of  trading  before  the  new  act  evidence — where  assignees 
entitled  to  costs,)  The  question  being  whether  a  farmer  and  grazier 
had  brought  himself  within  the  bankrupt  laws  by  purchasing  cattle 
with  a  view  to  resales :  Held  that  acts  of  buying  previously  to  the 
time '(Sept.  1825)  when  the  new  act  cam 6  into  operation,  were  ad- 
missible in  evidence  ;  and  were  properly  left  to  the  jury,  with  a  di- 
rection from  the  judge  that  such  acts  of  trading  were  not  in  themselves 
sufficient  to  support  the  qommission,  but  to  be  taken  as  merely  ex- 
planatory of  acts  of  buying  -subsequently  to  the  statute.  (Surtees  v. 
Ellison,  9B.  &C.  750.)      ' 

Held  also  that  assignees  and  persons  acting  in  their  aid  without  a 
'  warrant  from  the  commissioners  are  not  entitled  to  double  costs  under 
the  44th  section  of  the  Bankrupt  Act.  (5  Bing.270.     8  B.  &  C.  697.) 
Worth  V.  Budd,  2  B.  &  Adol.  697. 

2.  (Liability  of  sheriff  levying  after  act  of  bankruptcy.)  A  sheriff  who 
levies  under  a /f.jTa.  within  two  months  of  the  issuing  of  the  com- 
mission, on  the  goods  of  a  person  who  has  committed  a  prior  act  of 
bankruptcy,  is  liable  in  trover  to  the  assignees,  though  he  had  no 
notice  of  the  act  of  bankruptcy  till  after  the  commencement  of  the 
sale.  (Cooper  v.  Chittjr,  1  Burr.  20.  1  W.  Bl.  65.  Carlisle  v.  Gar- 
land, 7  Bing.  298.)— Dt7/oH  v.  Langley,  2  B.  fie  Adol.  131. 

3.  (Levy  after  notice.)  The  sheriff  levied  under  a  fi.fa.  without  no- 
tice of  an  act  of  bankruptcy,  but  subsequently  paid  the  proceeds  to 
the  execution  creditors  under  an  indemnity.  Held  that,  the  indemnity 
being  virtually  notice,  the  sheriff  was  liable  to  the  assignees.  (4  Biag. 
597.     8  B.  &  C.  723.)-^Young  v.  Marshall,  8  Bing.  43. 

And  see  Middlesex  Registry  Act  ;  Trover,  1;  Sheriff. 

BENEFICE,  CHARGE  ON  IRISH. 

A  clergyman  in  consideration  of  a  sum  advanced  to  him  by  an 
Insurance  Company,  granted  to  them,,  and  charged  upon  his  bene- 
fices in  Ireland,  an  annuity  for  a  term  of  99  years,  if  he  should 
so  long  live.  By  a  bond  and  warrant  of  attorney  of  the  same  date 
with  and  reciting  the  indenture,  the  grantor  and  a  surety  became 
bound  to  certain  t]:ustees  for  the  company,  in  a  penal  sum  condi- 
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tion«d  for  the  payment  of  tbe  annuity.    Held,  that  the  oollateral 
security  by  the  bonds  was  valid,  although  the  charge  on  the  benefice 
.   was  void  under  tbe  statutes  (Insh),  10  4t  11  Car.  1.  c.  9  &  3.  (In  the 
Lords.) — Wynne  v.  Robinson^  4Bligb.27. 

BILL  OF  EXCHANGE,  (Partners.) 

The  bill  was  addressed  to  the  firm  of  A.  and  Co.  but  accepted  in 
the  name  of  A.  and  R.  The  firm  was  in  fact  composed  of  A.  R.  and 
S.',  but  the  name  and  style  they  had  agreed  to  use  were  A.  and  R. 
No  fraud  was  found,  and  a  valid  consideration  had  been  given  for 
the  bill.  Held  that  the  three  (A.  R.  and  S.)  were  bound  by  tbe  ac^ 
ceptauce. — Lloyd  v.  Ashby,  2  B.  &  Adol.  23. 

CASE,  FOR  MALICIOUS  PROSECUTION. 

Case  for  maliciously  and  without  probable  cause  indicting  the  plaintiff 
for  sending  a  threatening  letter  with  intent  to  extort  money.  It  ap^ 
peared  that  Messrs.  B.  had  applied  to  the  defendants  to  know  if  a 
proposed  Customer  was  what  he  described  himself.  The  defendants 
replied  that  they  believed  him  -to  be  so.  Messrs.  B.  trusted  him  ac- 
cordingly, but  it  afterwards  turned  ont  that  the  representation  was 
false ;  upon  which  the  plaintiff  (an  attorney)  was  employed  by  Mess^s. 

B.  to  write  a  letter.^  demanding  payment  of  the  debt  incurred  by 
the  impostor  under  a  threat  of  immediate  proceedings  against  them. 
Tbe  plaintiff  subsequently,  by  direction  of  Messrs.  B.^  applied  to  the 
Lord  Mayor  for  a  warrant  against  the  defendants  for  aiding  in  obtain- 
ing goods  under  false  pretences^  which  charge  was  dismissed.  The 
defendants  subsequently  indicted  the  plaintiff  fbr  writing  the  letter' 
with  intent,  &c. ;  he  was  tried  and  acquitted,  and  then  brought  the 
present  action.  Held,  that  it  involved  no  question  of  fact  for  the 
jury ;  that  probable  cause  was  wholly  a  question  of  law  ;  and  that  the 
judge  who  tried  the  cause  (Lord  Tenterden,  C.  J.)  acted  rightly  in 
nonsuiting  the  plaintiff,  on  the  ground  that,  as  there  was  no  plausible 
pretext  for  demanding  money  from  the  defendants,  they  had  probable 
cause  for  t^  indictment  against  the  plaintiff.    (2  B.  9c  C^  683 ;  4  B«  & 

C.  ^l.)-'Blackford  v.  Dod,  2  B.  &  Adol.  179. 

CHESTER,  GREAT  SESSIONS  OP. 

Two  actions  were  brought  in  the  court  of  great  sessions.  The  court  is- 
sued an  attachment  against  the  attorney  for  the  plaintiff  for  nonpay- 
ment of  the  defendant's  costs,  returnable  at  the  sessions  next  following 
the  summer  sessions  of  1830.  In  the  .mean  time  the  court  wfts  abo-. 
lished  (11  Geo.  4.  &  1  W.  4.  c.  70.)  hut  the  sheriff  had  previously 
taken  a  bail  bond  from  the  attorney.  Held  that,  the  sheriff  having 
.made  an  improper  return,  an  application  to  the  exchequer  in  Easter 
Term  was  in  time. — Jones  v.  Clarke :  Finlayson  v.  Clark,  1  C.  &  J. 
447. 

CHURCHWAR1>EN.    See  Mandamus. 

COACH  PROPRIETOR. 

Case  for  negligence. — The  evidence  was,  that  owing  to  the  bad  construe- 
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.  tion  of  the  coach,  and  the  mode  in. which  the  luggage  was  placed,  the 
plaintiflf  was  thrown  off  by  a  sadden  jolt.  The  judge  directed  the 
jury  to  find  for  the  plaintiff,  if  they  thought  the  defendant  chargeable 
with  negligence,  and  the  court  held  the  direction  to  be  right. 

The  accident  occurred  in  the  county  of  O.    Before  the  plaintiff  was 

perfectly  cured,  she  removed  to  the  county  of  W.,  where  additional 

medical  assistance  became  necessary.    Held,^that  this  was  material  evi- 

.  dence  in  the  county  of  W.  within  the  meaning  of  the  undertaking 

given  to  retain  the  venue. — Curtis  v.  Drinkwater^  2  B.  &  Adol.  169. 

COMMISSION  TO  EXAMINE  WITNESSES. 

Under  1  Will.  4.  c.  22.  a  commission  may  issue  on  motion  to  a  court 
of  law,  to  examine  witnesses  in  foreign  countries  out  of  the  king's 
dominions. — Dueket  v.  Williams,  I  Tyr.  602,  &  1  C.  &  J.  610. 

CONSIDERATION.    See  Parties. 

CORPORATION. 

1 «  Where  a  by-law  imposes  a  penalty  and  gives  a  remedy  by  distress,  a 
demand  and  refusal  of  the  penalty  are  necessary.  Held,  that  the 
warrant  of  distress,  reciting  a  demand,  is  not  evidence  of  it,  although 
the  warrant  was  given  in  evidence  for  another  purpose  by  the  person 
distrained  upon. 

Members  of  a  corporation  are  not  competent  to  prove  a  custom 
for  excluding  persons,  not  freemen,  from  exercising  trades  withiathe 
town,  where  a  moiety  of  the  penalty  goes  to  the  corporation. 

An  entry,  dated  1672,  was  held  not  evidence  to  prove  that  a  person 
not  a  freeman  had  acquiesced  in  the  charge,  without  proof  of  who 
that  person  was,  and  whether  connected  with  the  corporation  or  not. 

Held  also  (Bayley  J.  dub.)  that  the  declarations  of  deceased  mem- 
bers of  a  corporation  are  evidence  by  reputation  of  such  a  custom  as 
the  above.  (11  Pri.  162,  170;  M^Clel.  Rep.  S6,)--Davies  y.  Morgany 
1  Tyr.  467;  1  C.&J.687. 

2.  ( By-law.)  A  by-law  made  by  the  whole  body  of  a  corporation,  re- 
stricting the  right  of  electing  burgesses  to  a  select  body  of  the  cor- 
poration, is  valid;  the  charter  having  provided  that  the  election 
should  be  in  the  whole  body.  The  judges  differed  and  gave  their 
opinions  seriatim. — (In  the  Lords)  The  King  v.  Westwood,  4  Bligh, 
213. 

COSTS.  See  Attorney,  1,  2.  Bail,  2?  Bankrupt,  1.  Man- 
damus. 

COVENANT. 

Covenant  on  a  bond  to  a  sheriff  by  a  bound  bailiff  and  his  sure- 
'  ties,  by  which  it  was  covenanted  that  the  bailiff  should  pay  the 
sheriff'  the  costs  of  defending  any  action  or  of  prosecuting  any 
motion,  &c.  touching  or  concerning  any  matter  wherein  the  bailiff 
should  act  or  assume  to  act  as  such  bailiff,  and  also  indemnify  the 
sheriff  against  all  costs,  he  might  be  put  to  by  reason  of  any  return  to 


Common  Law*^.  189 

any  writ,  &c.  made  by  the  sheriffy  at  the  request  of  the  said  bailiff*. 
An  action  was  brought  ag^ainst  the  sheriffy  for  a  return  made  according 
to  instructions  received  from  the  bailiff.  Held,  that  the  bailiff  was 
liable  to  indemnify  him  for  the  costs,  although  the  instructions  were 
correct,  and  the  bailiff  not  in  fault.  (See  per  Abbott  C.  J.  Devereux 
v.  Barclay,  3  B.  &  A.  704.) 

Application  was  made  for  liberty  to  withdraw  .the  demurrer  in  this 
case  after  judgment,  but  refused. — Farehrotker  v.  WorsUy^  1  Tyr. 
424 ;  1  C.  &  J.  549. 

DECEIT. 

In  reply  to  a  letter  from  plaintiffs  requesting  to  know -whether  H. 
(defendant's  son)  had  (as  he  asserted)  a  certain  capital,  his  own  pro- 
perty, the  defendant  replied  that  the  assertion  was  true,  as  he  (the 
defendant)  had  advanced  it  to  him.  The  fact  was,  the  defendant  had 
merely  lent  the  son  the  money  on  his  note.  Held  a  misrepresentation, 
for  which  an  action  would  lie. — Corbet  v.  Brown,  8  Bing.  33. 

DELEGATES,  COURT  OF. 

By  a  commission  appointing  delegates  to  hear  an  appeal  against  a  judg- 
ment of  the  Prerogative  Court,  it  was  provided  that  three  of  the  persons 
named,  of  which  a  common  law  judge  to  be  one,  should  be  present  and 
consenting  in  the  principal  cause  and  business  together  with  its  incidents, 
emergents,  &c.  Held  that  the  presence  of  such  three  was  necessary 
in  the  taxing  and  decreeing  a  monition  for  the  payment  of  costs. — 
The  King  v.  Blakey  2  B.  &  Adol.  139. 

DETINUE. 

The  detainer  is  the  giit  of  the  action  of  detinue,  and  the  bailment  mere- 
ly inducement.  Held  therefore  that  it  was  not  a  departure  for  the 
plaintiff  to  rely  in  his  replication  on  a  different  bailment  from  that 
stated  in  the  declaration.  (Willes,  118.  Cro.  Eliz.  815.  867.)--  Gled- 
stane  v.  Hefvit,  1  Tyr.  445.,  1  C.  &  J.  565. 

DEVISE. 

1.  The  following  words  in  a  will  — '' at  the  decease  of  J.  B.  the  whole 
legacy  (estates)  shall  go  to  W.  B.  and  his  children  lawfully  begotten 
.for  ever,  but  in  default  of  such  issue  at  his  decease  to  A.  B.,  &c/' 
were  held  to  carry  an  estate  tail  to  W.  B.  (Doe  v.  Barnsall,  6  T.  R. 
30.  Merest  v.  James,  •  1  B.  &  B.  484.)  —  Broadhurstr,  Morris,  2  B 
&  Adol.  I. 

2.  Testator  gave  his  granddaughter  a  freehold  house  called  Hasbach, 
with  remainder  on  her  death  without  issue,  to  her  brother.  After- 
words he  gave  to  his  wife  the  sum  of  20/.  yearly  and  every  year,  '^  to 
he  paid  out  of  the  freehold  estates  and  the  leasehold  of  Penlau,  5y 
trustees  thereinafter  named,  and  at  the  same  time,  notwithstanding 
there  would  be  nothing  to  the  grandchildren  as  long  as  their  grand- 
mother lived.''  Testator  afterwards  appointed  A.  &  B.  '^  trustees  to 
look  in  that  justice  should  be  duly  administered  between  the  said 
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parties/'  '  llie  granddaughter  died  in  th6  testator's  lifetime  \  6ie 
wife  survired  htm.  Held,  that  the  trustees  took  thte  legal  e^ate. 
(Trent  ▼.  Hanning,  7  Bast  07.,  1  N.  R.  117.,  1  Dow,  102.  \}Wiy. 
'■  Woodhouse,  4  T.  R.  80.  Ootes  r.  Cooke,  Burr.  1 684»)  —  AvUhmiy  v. 
Rees,  2  C.  &  J.  76. 

3.  The  testator  being  seised  in  fee  of  freehold  estates,  and  also  of  copy- 
hold estates  held  according  to  the  custom  of  the  manor,  by  which 
custom  copyholds  descended  to  the  youngest  son,  devised  as  fol- 
lows : — "  As  to  my  worldly  estate  I  dispose  thereof  as  follows :  Item, 
I  give  to  my  nephew  T.  G.  all  my  lands  and  tenements,  lying  in  the 
manors,  &c.  (comprising  the  premises  in  question)  to  have  and  to  hold 

.  4uring  bis  natural  life,  and  to  his  son,  if  he  has.  one ;  if  not  to  the 
eldest  son  of  my  nephew  J.  G.  during  his  natural  life,  and  to  bis  son 
after  him,  if  he  has  one,  if  not,  to  the  regular  male  heir  of  the  G. 
family,  as  long  as  there  is  one  of  them  in  being,  and  if  they  should  be 
all  extinct,  then  to  the  regular  heir  of  my  nephew  T.  F.'s  family.*'  By 
a  codicil  reciting  that  he  had  just  heard  that  the  wife  of  T.  G.  was 
delivered  of  a  son,  he  gave  and  bequeathed  to  such  son  the  above 

'  mentioned  estates,  and  to  his  eldest  son  if  he  should  have  one,  but  if 
he  should  have  uone,^  then  to  the  regular  male  heir  of  the  G.  family, 
&c.  Held  that  the  son  of  T.  G.,.  mentioned  in  the  codicil,  took  an 
estate  tail,  and  that  upon  his  death  the  copyhold  went  to  his  youngest 
son  according  to  the  custom,  though  the  freehold  and  the  copyhold 
were  thereby  separated.  (8T.  R.  6.  9  Rep.  127.) — Doe  dem.  Garrod 
v.  Garrod,  2  B.  &  Adol.  87. 

4.  Testator  devised  an  estate  to  his  son  R.  H.  his  heirs  and  assigns  for 
ever,  subject  to  pfiymehts  to  daughters,  and  directed  that  until  his 
son  or  his  heir^  should  come  to  England  and  also  make  the  said  pay- 
ments, that  he  should  not  have  possession  of  the  said  estate,  but 
that  the  rents  and  profits  should  be  equally  divided  amongst  his  said 
daughters.     He  then  empowered  the  eldest  daughter  to  let  the  estate 

'  for  any  term  not  exceeding  seven  years,  and  in  case  the  son  should 
come  to  England  during  his  lifetime  to  take  possession  of  the  estate, 
and  should  die  without  leaving  lawKul  issue,-he  devised  the  estate  to 
the  daughters  as  tenants  in  common  in  fee.  The  son  being  abroad 
when  the  testator  died :  Held  that  the  daughters  took  either  a  fee  simple 
on  condition— namely  to  determine  when  the  son  should  return,  and 
under  the  payments  directed — or  a  chattel  interest  to  continue  until 
such  return  and  paymeut.'^JDoe  dem*  Goldin  v.  Lakeman,  2  B.  & 
Adol.  30. 

DISCONTINUANCE.    See  Fine,  1. 

DISTRESS. 

{Power  of,  in  annuity  deed.)  Replevin. — The  defendant  made  cogni- 
zance under  a  power  of  distress  in  an  annuity  deed  of  September 
1806.  PlaintiflT  pleaded  that  in  May  1806  the  grantor,  to  secure 
another  annuity  in  consideration  of  a  certain  sum,  granted,  bargained, 
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sold  and  demised  the  premises  to  A.  for  99  years.  Held  to  be  no 
bar,  A.  never  haying  entered  so  as  to  give  effect  te  the  last  deed  as  a 
lease,  nor  elected  to  take  it  as  a  barg^ain  and  sale.  Held  also  that  the 
power  of  distress  granted  only  such  powers  as  were  given  to  landlords 
under  the  statute  W.  &  M»,  and  not  the  new  power  (of  taking  stand- 
ing crops  &c.,)  first  conferred  by  the  statute  of  Geo.  2.--<In  the  Ex- 
chequer Chamber,  in  Error  from  the  K.  B.)  MilUr  v.  Green,  8  Bing. 
92.    2  C.  &  J.  142. 

EJECTMENT. 

1.  (  Where  judgment  in  evidence.)  A  judgment  in  ejectment  is  evi- 
dence in  an  action  for  mesne  profits  against  a  party  who  came  ill 
under  the  person  against  whom  the  judgment  was  obtained.  (3  East, 
346.     7  T.  R,  112.)— Doi?  v.  Whitcomb,  8  Bing.  46. 

2.  (Service  of  declaration.)  Sunday  the  22nd  May  was  the  first  day 
of  Term,  and  the  declaration  was  served  on  one  tenant  in  possession 
on  the  19th  (the  essoin  day)  and  on  the  other  on  the  20th.  Query, 
whether  the  service  was  good  ?  The  doubt  is  removed  by  the  Regulas 
Generales  of  Trinity  TerHi,  1831.  (See  L.  M.  Vol.  VI.  p.  230.>--l>otf 
V.  jRoe,  1  Tyr.  499. 

And  see  Elegit  ;  Witness,  1 ;  Practice. 

ELEGIT. 

If  at  the  time  of  the  judgment  the  elegit  debtor  is  entitled  to  the  whole 
property  claimed  in  ejectment  by  the  elegit  creditor,  other  persons 
who,  with  the  elegU  debtor,  are  in  possession  when  the  ejectment  is 
brought,  must  prove  their  title ;  and  if  they  do  not,  the  elegit  cre- 
ditor^is  entitled  to  judgment  against  all. — Doed.  Evam  v.  Owen,  2  C. 
kJ,  71. 

ELISOR.    See  Practice. 

EVlpENCE. 

1.  ( Plaintiff'' i  right  to  call  witnesses  to  contradict  his  o^n  witness.) 
The  plaintiff  having  called  witnesses  to  contradict  the  statement, 
elicited  on  cross-examination,  of  one  of  his  own  witnesses  as  to  a  par- 
ticular fact :  Held  that  the  whole  evidence  Of  the  witness  is  not  there- 
fore to  be  struck  out.  (Alexander  v.  Gibson,  2  Camp.  656.  Ewer 
V.  Ambrose,  3  B.  &  C.  749.) — Bradley  v.  Ricardo,  8  Bing.  57. 

2^  {Prohibition.)  The  question  being  whether  the  City  of  Chester 
was  within  the  palatinate  jurisdiction,  a  document  was  produced 
from  the  decree  book  in  the  Remembrancer's  Office  of  the  Court  of 
Exchequer,  purporting  to  be  a  decree  of  the  Lord  Treasurer  and 
others  (including  private  persons  and  barristers  as  well  as  judges)  in 
the  4th  of  Elizabeth,  as  to  the  rights  of  the  City  of  Chester:  Held 
not  admissible  in  evidence  either  as  a  decree,  not  being  that  of  any 
recognized  court,  or  as  an  award,  for  want  of  proper  consenting  par- 
ties.—iZo^^r*  V.  Wood,  2  B.  &  Adol.  245. 

And  tee  Agrebment,  1 ;  Corporation;  Ejectment,  1. 
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EXTENT  IN  AID. 

An  extent  in  aid  having  issued,  the  crown  debtor  and  debtor  pararaile 
referred  to  arbitration  all  matters  in  difference  between  tbem ;  be- 
fore award  made,  the  debtor  paravaile  took  the  benefit  of  the  Insol- 
vent Debtor's  Act,  and  inserted  in  his  schedule  the  debt  due  to  the 
crown  debtor.  The  court  set  aside  the  award,  holding  that  thet^rown 
debtor  was  not  entitled,  after  treating  the  debt  as  a  pprate  one  by 
referring  it,  to  avail  himself  of  prerogative  privilege  to  get  rid  of  the 
effect  of  the  Insolvent  Debtor's  Act  upon  the  award.  (Marsh  v.  Wood, 
9  B.  &  C.  669.)— iR.  aux.  HoUis  v.  Bingham,  2  C.  &  J.  130. 

EXTENT. 

(Sale  under.)  A  sale  under  an  extent  is  not  vitiated  as  against  a  pur- 
ehaser  by  the  agent  of  the  crown  making  a  bond  fide  bidding  for  him- 
self. (3  Y.&  J.  331.)— ii^x  V.  Marsh,  X  C.  &  J.  406. 

FINE. 

1.  (Effect  of,)  The  estate  had  been  settled  on  the  grandfather  of  the 
lessor  of  the  plaintiff  for  life,  remainder  to  the  grandmother  in  tail ; 
afterwards  in  the  lifetime  of  the  grandfather,  and  during  his  seisin, 
the  father  levied  a  fine  come  ceo  with  .warranty,  but  without  procla- 
mations. Held  that  the  fine  had  taken  a^ay  the  right  of  entry  of. 
the  son ;  but  per  curiam,  **  We  cautiously  abstain  from  saying  that 
it  worked  a  discontinuance.'' — Doe  d,  Thomas  v.  Jones,  1  Tyr.  506. 
1  C.  &  J.  528. 

2.  (Where  parchment  necessary,)  This  was  a  fine  from  Jamaica  on 
paper,  and  on  the  margih  of  the  acknowledgment  it  was  signified  that 
no  parchment  could  be  procured.  Per  cur.  Let  the  fine  be  copied  on 
parchment,  and  the  paper  being  attached  it  may  pass.  (4  Taunt  473.) 
King,  demandant,  v.  Gibson,  deforciant,  8  Bing.  4. 

3.  (Indorsement  on  dedimus.)  A  fine  was  allowed  to  pass  though  one 
of  the  commissioners  had  omitted  to  indorse  his  name  on  the  dedi- 
mus,— Marhham  and  Bay  ley,  8  Bing.  18. 

4.  (Amending  proceedings.)  The  court  ordered  the  indentures  to  be 
made  to  correspond  with  the  concor^  by  the  insertion  of  certain  limi- 
tations struck  out  by  the  chirographer.    Batt,  Pit.  4  M.  &  P.  159« 

GUARANTEE. 

1 .  Assumpsit  on  the  following  guarantee :  ''  If  you  give  M.  credit, we  will 
be  responsible  that  his  payments  shall  be  regularly  made."  Held, 
that  this  guarantee  was  not  confined  to  dealings  according  to  the  strict 
customary  credit  of  the  trade,  but  extended  to  dealings,  on  terms  to 
be  settled  between  the  parties,  on  a  fair  and  reasonable  credit.-^ 
Simpson  v.  Manley,  2  C.  &  J.  12. 

2.  Guarantee  in  these  terms:  "  I  engage  to  pay  A.  (the  plaintiff)  for  all 
the  gas  which  may  be  consumed  in  the  minor  theatre,  during  the  time 
it  is  occupied  by  N.;  and  I  also  engage  to  pay  for  all  arrears  now  due." 
Held  void  as  to  the  arrears ;  but  held  that  the  value  of  the  gas  after-  . 
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wards  supplied  might  be  recovered  under  acouut  for  goods  sold.  (Lee 
V.  Barber,  2  Anstr.  425.  n.  Lexington  v.  Clarke,  2  Vent.  223.  Chater 
V.  Beckett,  7  T.  R.  201.  Thomas  v.  Williams,  10  B.  &  C.  664.  Lees 
V.  Whitc^mb,  5  Bing.  34.  Russellr .  Moseley ,  3  B.  &  B.  21 1 .)—  Wood 
▼.  Benson^  2  C.  &  J.  94. 

GUARDIANS  OF  THE  POOR. 

Certain  persons  were  incorporated  by  act  of  parliament,  under  the 
name  of  guardians  of  the  poor.  It  was  enacted,  that  the  receipts, 
payments,  &c.  should  be  entered  in  a  book,  to  which  every  rate-payer 
should  have  access ;  that  such  rate-payer  might  protest  against  any 
of  the  charges  at  any  of  the  courts  or  meetings  of  the  guardians, 
holden  pursuant  to  the  act ;  th^t  such  protest  should  then  be  taken 
into  consideration,  and  if  not  then  settled  to  the  satisfaction  of  the 
objecting  party, -that  it  should  be  adjourned  to  the  next  meeting  of 
the  corporation,  to  be  then  finally  heard  and  determined.  It  is  after- 
wards provided,  that  if  any  person  shall  think  himself  aggrieved  by 
any  thing  done  in  pursuance  of  the  act,  *'  and  for  which  no  particular 
method  of  relief  hath  beeu  already  appointed,''  such  person  may  ap- 
peal to  the  quarter-sessions  '^  within  four  calendar  months  next  after 
the  cause  of  complaint  shall  have  arisen.''  The  directors  made  an 
order  for  the  payment  of  annuities  and  interest  on  parish  securities. 
Held,  that  a  rate-payer  was  entitled  to  appeal  to  the  sessions  within 
four  months  of  the  making  of  the  order,  though  it  was  objected  that 
the  matter  was  to  be  decided  at  a  meeting  of  the  corporators,  and  the 
annuities  had  been  granted,  and  the  debts  incurred  more  than  four 
months  ago. — The  King  v.  Justices  of  Salop,  1  B.  &  Adol.  145. 

HABEAS  CORPUS. 

A  writ  of  habeas  corpus  was  granted  to  remove  a  prisoner  for  contempt 
into  another  county  to  take  his  trial  for  perjury.— Jn  re  Wetton, 
lTyr.385.     IC.&J.  459. 

HEIR.    See  Pleading,  1. 

HIGHWAY. 

1.  {Costs,)  The  64th  section  of  the  highway  act,  13  Geo.  3.  c.  78.  which 
empowers  the  Court,  before  which  an  indictment  for  not  repairing  a 
highway  shall  be  tried,  to  certify  for  costs,  applies  only  to  ordinary 
cases.  Held,  therefore,  that  it  did  not  appl^  to  a  case  where  the 
Court  set  aside  the  first  verdict  and  granted  a  new  trial  by  a  very 
special  rule^  in  which  nothing  was  said  as  to  the  defendant's  costs, 
though  a  direction  was  given  with  regard  to  those  of  the  prosecutor. 
(5  T.  R.  272.)— The  King  v.  Inh,  of  Salwick,  2  B.  &  Adol.  136. 

2.  {Order  and  Notice  of  diverting.)  An  order  for  diverting  a  highway 
described  the  part  to  be  stopped  up  by  termini,  and  also  byrreference 
to  a  plan  or  map  annexed.  Held  sufficient ;  Littledale  doubting  whe- 
ther a  plan  could  be  so  annexed,  otherwise  than  as  surplusage.  (Rex 
v.  Winter,  8  B.  &  C.  785.)  Held,  that  the  notice  (pursuant  to  the 
VOL.   Vll.  O 
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6Sf  Geo.  3^  c.  C|8.  s.^.)  merely  describiDg  a  ratul  lying  between  two 
Urmini,  and  stating,  as  the  purport  of  the  ord^,  that  a  certain  num- 
ber of  yards  of  the  road,  not  meBttoning  in  what  part  nor  Teferring 
to  a  plan,  will  become  unnecessary  and  are  to  be  stopped,  was  iasvf- 
ficient. — The  King  v.  Horner ,  2  B.  &  Adol.  IdO. 

INDICTMENT. 

{Language  of  .)  The  first  count  charged  an  ascltinlt  with  intent  to  ra- 
vish ;  the  second  a  common  assault.  The  record  stated  the  finding 
of  the  jury  to  be,  that  the  said  H.  is  guilty  of  the  misdemeanor  and 
offence  in  the  indictment  specified,  in  manner  and  form,  &c.  where- 
upon the  judgment  was,  that  for  the  aaid  misdemeanor  he  be  impri- 
soned and  kept  to  hard  labour  for  two  years.  Held,  that  the  judgment 
was  warranted  by  the  verdict,  on  the  ground  that  the  term  misde- 
meanor being  nomen  coUectivum,  the  finding  was  in  effect  that  the 
defendant  was  guilty  of  the  whole  matter  charged.  (The  King  v.  So- 
lomons, 1 T.  K.  249.)— The  King  v.  Powell,  2  B.  &  Adol.  75. 

INFORMATION. 

1.  {For  defrauding  the  revenue,)  luformation  for  penalties  for  har- 
bouring goods  liable  to  the  payment  of  duty.  The  jury  found  that 
the  goods  were  imported  in  smuggling  packages,  and  therefore  re- 
stricted from  importation.    Held,  that  under  the  statutes  6  Geo.  4. 

'  c.  107.  s.  128.  and  6  Geo.  4.  c.  108.  s.  62.  these  were,  under  the 
circumstances,  prohibited  goods,  and  should  have  been  so  described 
in  the  information.  (Doe  v.  Cooper,  Bunb.  44. ;  Att.  Gen.  v.  Jewers, 
ib.  225.)— Att.  Gen.  v.  Keg,  2  C.  &  J.  2. 

2.  {By  particeps  criminis.)  A  rule  for  a  criminal  information  for  bri- 
bery in  the  election  of  an  alderman  of  Norwich,  (who  is  ex  officio  a 
magistrate,)  was  granted  on  the  sole  testimony  of  a  parti€4ps  criminis. 
The  Court  drew  a  distinction  between  private  frauds,  as  in  Rex  v. 
Peach,  i  Burr.  548.  and  offences  against  public  policy.  The  King  v. 
Steward,  2  B.  &  Adol.  12. 

3.  {Removed  from  the  Court  of  Chester.)  Informations  removed  from 
the  Court  of  Chester,  abolished  by  1 W.  4.  c'  7.  s.  14.,  into  the  King's 
Bench,  may  be  proceeded  in  without  the  recognizances  to  prosecute 
&c.  required  by  4  &  5  W.  &  M.  c.  18.  Subpoenas  issued  before  the 
removal  having  been  disobeyed,  the  Court  said  that  the  best  course 
would  be  to  take  out  fresh  subpoenas  from  the  crowii-office.  The 
King  v.  Roberts,  2  B.  &  Adol*  68. 

INSOLVENT. 

1.  {Voluntary  conveyance  by.)  A.  applied  to  B.  to  whom  he  was  already 
indebted,  to  makd'him  a  tether  advance.  B.  refused  without  s<Hne 
•aeouiity,  upon  which  A*,  in  consideration  of. an  additional  loan,  assign- 
ed aU-his  personal  eslate  to  B.  in  trust  to  pay  himself,  and  to  pay  r  the 
surplus,  if  any,  to  certain  other  creditors.    Held^  not  to  be  a  volun- 
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tuy  cmiTefttnce  within  (lie  Insolv-etit  Act,  T6e6.  4.  el  57.  s.  d2. 
(3  Taunt.  241.  10  B.  &  C.  44.  1  B.  &  Adol.  1 46.^-^1  niW/ y.  Bean, 
SBing.  87. 

2.  {Where  creditor  eetopped.)  The  defendant  had  been  imprifloiied 
at  the  plaintiff's  suit,  and  duly  discharged  under  tlie  inaoWent  act, 
the  pUdBtiff  being  appointed  assignee.  Held,  that  the  plaintiff  was 
not  entitled  to  compel  the  bailiff  of  a  liberty  to  make  a  return  to  the 
sheriff's  mandate  for  the  capture  of  the  defendant  under  a  ea.  sa. — 
Hepworth  v.  Sanderson,  8  Biug.  19. 

3.  {Liability  to  surety.)  The  defendant  had  been  discharged  under  the 
insolvent  act  in  February,  1830.  The  plaintiff,  as  surety,  had  joined 
the  defendant  in  a  promissory  note  to  one  B.,  which  became  due 
before  the  defendant  had  filed  his  schedule  in  order  to  his  discharge. 
The  schedule  specified  the  debt  to  B«  This  note  the  plaintiff  paid 
after  the  defendant's  discharge.  Held,  that  he  was  entitled  to  reco- 
ver the  amount  frqm  the  defendant.  (6  Bing.  201. )  It  was  intimated 
by  the^lourt,  that  the  Legislature  intended  to  discharge  a  bankrupt 
from  such  claims,  but  not  an  insolvent.    Power  r.  Eason,  8  Bing.  33. 

4.  (  Where  entitled  to  summary  relief.)  A  question  was  raised  whether 
an  insolvent,  who  had  obtained  his  discharge,  and  had  inserted  the^ 
debt  in  his  schedule,  was  entitled  to  summary  relief  against  an  ex- 
ecution. (See  7G;0.4.  c.  67.  s.  61.,  which  the  Court  observed 
vras  very  obscurely  worded.)  The  execution  was  set  aside  on  the 
ground  that  the  defendant  had  been  prevented  from  pleading  his  dis- 
charge by  the  conduct  of  the  plaintiff.  (See  Humphrys  v.  Knight, 
6  Bing.  572.)— Cook  v.  Townsend,  4  M.  &  P.  12. 

INSURANCE. 

1.  {Discharge  by  Delay.)  Assumpsit  on  a  policy  of  insurance  on  a 
ship  at  and  from  Sincapore  and  Batavia,  both  or  either,  to  the  port  of 
discharge  in  Europe,  with  liberty  to  sail  to,  touch  and  stay  at,  any 
port  and  places  whatever,  to  load,  unload,  and  for  all  other  necessary 
purposes.  The  policy  was  executed  in  Feb.  1824.  The  ship  sailed 
from  London  in  Sept.  1823,  and  having  been  detained  by  the  captain 
for  private  objects  on  the  way,  did  not  arrive  at  Sincapore  till 
March  3(Hh,  1825.  She  sailed  thence,  on  the  voyage  insured  against, 
on  May  3d,  1825.  The  jury  having  found  the  delay  unreasonable. 
Held  that  the  defendant  was  discharged  from  the  risk.    (4£sp,  25.; 

,  1  Camp.  305.  i  14  East,  475.)~-Jllotiitt  v.  Larkins,  8  Bing.  108. 

2.  {Discharge  by  delay.)  The  jury  having  found  that  a  deviation  made 
by  the  captain  was  of  such  a  nature  as  to  deprive  the  freighter  of  the 
benefit  of  the  contract,  held  that  he  was  not  compellable  to  furnish  a 
e&T^.*^Freeman  v.  Taylor,  8  Bing.  124. 

3.  {Diseharge  by. delay.)  A  policy  at  and  from  Bristol  to  London  was 
held  to  attach  during  the  vessel's  stay  at  Bristol,  and  it  was  held  that  a 

'  delay  thereof  nearly  four  months  essentially  varied  the  rink.'^Paimer 
V.  MarthaH,  8  Bing.  79.  and  WilHamson  v.  Innes,  8  Bitig.  81.  n. 

O  2 
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4.  By  the  conditions  of  the  policy  the  pktinti£fwas  to  forfeit  all  benefit 
under  it,  if  there  should  appear  fraud  in  the  claim  made,  or  false 
swearing  in  support  of  it.  **  Having  sued  the  directors  for  the 
amount/*  [we  are  now  quoting  the  marginal  note,]  ''  the  jury,  after 
conflicting  eyidence  on  both  sides,  found  a  yerdict  for  the  plaintiff  for 
500/.  The  Court  directed  a  qew  trial/'  No  point  of  law  is  discover- 
able.—Zwy  v.  JBaiWi>,  4  M.  &  P.  208. 

JURY.    See  Practice,  47,  48. 

KINGSTON-UPON-HULL. 

The  words  port  of  King ston-upon- Hull  in  the  14  Geo.  3.  c.  56.  which 
gives  a  tonnage  on  ships  entering  the  port,  are  to  be  understood  as 
denoting  the  particular  place  so  named,  and  not  in  the  enlarged  sense 
as  comprising  the  places  that  for  some  purposes  of  management  or 
superintendance  are  within  a  port  of  which  Kingston-upon-HuU  is  the 
chief.  In  the  judgment,  which  is  long  and  elaborate,  the  several  do- 
cuments in  which  Kingston-upon-Hull  is  named  in  either  sense  are 
reviewed. — The  Dock  Comp,  of  Kingston-upon-Hull  v.  Browne,  2  B. 
&Adol.  43. 

LANDLORD. 

The  landlord,  in  case  of  an  execution,  is  entitled  to  a  full  year's  rent, 
although  he  has  been  accustomed  to  make  voluntary  reductions. — 
Williams  v.  Lewsey,  5  Bing.  28. 

LEGACY  DUTY. 

A  testator  gave  a  life  interest  in  freehold  estates  to  C.  T.,  and  after  her 
decease,  and  in  the  event  of  her  husband  J.  T.  surviving  her,  he  gave 
him  *'  an  annuity  or  yearly  rent  charge"  of  500Z.  payable  quarterly,' 
'*  with  such  power  and  remedy  of  distress  and  entry  and  perception 
of  rents,  in  case  the  annuity  should  be  in  arrear,  as  arc  reserved  to 
lessors  for  the  recovery  of  rents  on  leases  for  years  :*'  and  subject 
thereto,  he  gave  the  estates  in  moieties  to  A.  in  fee,  and  to  B.  for  life. 
Held,  that  legacy  duty  was  payable  on  the  devise  to  J.  T.  by  A.  &  B. 
the  parties  interested  in  the  land  subject  to  the  annuity,  although  one 
of  them  was  interested  in  fee,  and  the  other  for  life  only. — Att.  Gen, 
V.  Jackson,  2  C.  &  J.  101. 

LIMITATIONS,  STATUTE  OP. 

To  take  the  case  out  of  the  statute,  the  plaintiff  put  in  a  deed,  whereby 
the  defendant,  after  reciting  that  he  was  indebted  to  the  plaintiff  and 
others,  assigned  his  property  to  the  plaintiff  and  another  in  trust  to 
sell  the  same  and  pay  the  creditors,  who  should  sign  their  •  names  to 
the  schedule  of  debts  annexed,  in  case  the  defendant  should  omit  to 
pay  a  certain  dividend  by  a  given  day,  with  a  proviso  that  the  deed 
should  be  void  unless  all  the  creditors  signed  withiu  a  certain  time. 
The  amount  of  the  plaintiff's  debt  was  not  specified,  and  the  deed  was 
not  signed  by  the  plaintiff  or  the  other  creditors  within  the  stipulated 
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'  time.  Held  insuffieietit  since  9  Geo.  4.  c.  14.  which  requires  an  ac- 
knowledgement in  writing. — Kennett  v.  Milhanky  8  Bing.  38. 

S.  {Effect  of  payment  of  interest  on  note.)  Payment  within  six  years 
of  interest  due  on  a  note  beyond  six  years,  where  the  note  remains  in 
the  payee's  hands,  is  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.  (Sanders  y.  Meredith,  3  M.  &  R.  116. ;' Tanner  v.  Smart, 
6B.  &C.603. ;  Whitcoinb  y.  Whiting,  Dougl.  66i.;  Burleigh  v. 
Stott,  8B.  &C.36.;  Willis  v.  Newham,  3Y.  &J.616.J  Pease  v. 
Hirst,  10  B.  &  C.  122. ;  Collyer  v.  Willock,  4  Bing.  Z\t\.)'-Bealy  v. 
Greensladcy  2  C.  &  J.[61. 

MANDAMUS. 

1.  (To  elect  Churchwardens.)  A  mandamus  to  parishioners,  liable  to 
contribute  to  the  church-rate,  to  meet  and  elect  churchwardens^  was 
granted  by  the  court ;  and  it  was  said,  that,  in  case  of  disobedience,  a 
criminal  information  would  lie  against  the  inhabitants  on  whom  the 
writ  should  be  seryed.  The  return  to  the  mandamus  set  forth  a 
custom  to  have  no  churchwardens,  and  stated  that  the  duties  of 
churchwardens  had  always  been  performed  by  overseers.  Held  bad, 
on  the  ground  that  overseers  had  not  existed  immemorially,.and  that 
prior  to  their  creation  there  must  have  been  duties  for  churchwardens 
to  perform. 

Held,  that  the  statute  1  W.  4.  c.  21.  8,6.  does  not  apply  to  cases 
where  the  proceeding  had  commenced  before  the  statute  came  into 
force,  Rex  v.  Inhabitants  of  Wix,  2  B.  &  Adol.  197 ;  and  Rex  v. 
Hung  erf  or  d  Market  Co.  2  B.  &  Adol.  204.  note. 

2.  (Inspection  of  Corporation  Books.)  The  court  will  not  grant  a  man- 
damus to  inspect  the  documents  of  a  corporation,  on  the  application  of 
members  merely  alleging  grounds  for  belieying  that  its  affairs  were 
misconducted.  It  must  be  shewn,  that  the  inspection  is  necessary  for 
some  specific  object  in  which  the  applicant  is  interested,  and  the  in- 
spection will  be  limited  to  that  object.  (2  Strange,  1223;  3  T.R. 
679 ;  2  B.  &  C.  620.)— TAc  King  v.  Merchant  Tailors'  Comp.  2  B.  & 
Adol.  116. 

3.  (To  Bishop  to  admit  Deputy  Registrar,)  The  registrars  of  the  dio- 
cese of  Gloucester  were  appointed  by  a  patent  from  the  bishop  for 
the  time  being,  with  power  to  appoint  a  deputy  to  be  approved  of  by 
the  bishop ;  but  providing,  that  in  case  they  should  not  execute,  the 
office  in  person,  and  the  bishop  should  not  approve  the  deputy  pro- 
posed by  them,  it  should  be  lawful  for '  the  bishop  to  nominate  a 
deputy.  The  bishop  having  disapproved  of  the  deputy  proposed  to 
him  by  the  registrars, ''  for  good  and  sufficient  reasons,''  which  he  did 
not  state,  the  court  refused  a  mandamus,  holding  that  he  was  not 
bound  to  state  his  reasons.  (Rex  v.  Bishop  of  London,  13  East,  419.) 
'^The  King  v.  Bishop  of  Gloucester,  2  B.  &  Adol'.  168. 

MARRIAGE. 

1.  (Construction  of  Statutes.)    The  3  Geo.  4.  c.  76.  enacts,  that  mar- 
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riages  by  lioenM  before  the  passing  of  that  act,  without  such  condtnt 
as  is  required  by  26  Geo.  2.  c.  33.  s.  11.  and  where  the  parlies  shall 
hare  contiuued  to  live  together  as  hnflbaud  aud  wife  till  the  de«th  of 
one  of  them,  or  till  the  passing  of  that  act,  shall  be  deemed  to  be  valid 
to  all  intents.  S.  3.  provides,  that  nothing  ia  that  act  shall  extend  to 
render  valid  any  marriage  declared  invalid  by  any  court  of  competent 
jurisdiction  before  the  passing  of  that  act,  nor  any  marriage  where 
either  of  the  parties  shall  at  any  time  afterwards,  during  the  life  of  the 
other  party^  have  lawfully  intermarried  with  any  other  person.  Held, 
that  where  a  woman  under  age  was  married  in  1808  by  license  with- 
out the  consent  required,  and  continued  to  live  with  her  husband 
until  1825,  when  she  married  another  person,  her  first  husband  being 
still  alive ;  the  first  marriage  was,  notwithstanding  the  second  mar- 
riage, valid.— T/ic  Kinff  v.  Inhab.  of  St,  John  Delpike,  2  B.  &  Adol. 
226. 

2.  In  Feb.  1816,  two  minors  intermarried  by  license,  without  consent. 
They  cohabited  till  June,  1816,  when  the  husband  was  compelled,  in 
consequence  of  his  miscondust,  to  leave  the  house  they  had  been 
living  in.  They  then  lived  separate^  till  the  husband's  death  in 
October,  1817.  After  the  separation,  he  repeatedly. insisted  that  she 
was  not  his  lawful  wife,  and  gave  that  as  a  reason  for  not  living,  with 
her  again.  There  was  some  slight  evidence  that  small  sums  supplied 
to  the  wife  were  allowed  in  the  rent  of  a  farm  occupied  by  thehusband ; 
but  under  what  circumstances  did  not  appear.  Held,  that  these 
parties  did  not  live  together  as  man  and  wife,  within  3  G.  4.  c  75. 
8.2.— Poole  V.  Poole,  2  C.  &  J.  G6, 

MIDDLESEX  REGISTRY  ACT. 

A  bankrupt  had  executed  an  assignment  of  some  premises  in  Middle-. 
sex  to  the  defendant.  This  assignment  was  not  registered  under 
7  Ann.  c.  20.  The  assignment  to  the  assignees  of  the  bankrupt  was 
registered.  Held,  tiiat  the  defendant,  being  also  equitable  moftgagee 
of  the  premises,  was  entitled  to  retain  the  rents  which  he  had  received. 
(Doe  dem.  Robinson  v.  Alsop,  5  B.  &  C.  142.) 

Held,  that  the  statute  does  not  apply  to  equitable  mortgages.— 
Snmpter  r.  Cooper ,  2  H.  &  AdoL  233. 

PARTIES. 

Declaration  stated  that  K.  was  indebted  to  the  firm  of  B.  &  S. ;  that  the 
plaintiff  had  been  appointed  receiver  to  the  firm,  and  that  in  consider- 
ation of  his  not  adopting  proceedings  for  two  months  the  defendant 
promised  to  pay  the  same  at  the  end  of  that  period.  Held  that  the 
plaintiff  was  competent  to  sue,  (I  Yes.  Jun.  J64.)  and  that  the  consider- 
ation was  sufficient.  (5  B.  &  A.  117.  6  Bing.  754.)—Willatts  v. 
Kennedy,  8  Bing.  5. 

PARTNER. 

A.  appli^  to  B.y  a  partner  In  a  banking  firm,  for  a  loan  of  money,  which 
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B.  advftncedout  of  funds  in  wfaidi  ke  and  his  partners  were  jointly 
interested.  Held  that  the  firm  might  sue  A.  for  money  lent.  (Gar- 
rett ▼.  Handley,  4  B.  &  €.  064.  Cothay  r.  Fennell,  10  B.  &  C.  671.) 
— Alexander  y.  Barker ,  2  €.  &  J.  133, 
2.  One  partner  is  not  liable  for  a  loan  to  another^  unless  that  other  had 
authority,  express  or  implied,  from  his  partner  to  contract  the  debt. 
A  firm  is  not  made  liable  by  the  circumstance  of  their  havidf  been 
relicTed  by  the  payment  of  their  acceptances ;  for  the  payment  of 
their  debt,  except  at  their  joint  instance,  does  not  in  point  of  law 
relicTe  them  from  liability.  In  the  case  to  which  these  dicta  of 
Baron  Bayley  are  applied  (a  long  case  of  circumstances)  the  partner, 
whom  it  was  attempted  to  charge,  had  paid  his  own  share  of  the 
speculation. — Smith  r.  Craven,  1  Tyr.  389.    1  C.  &  J.  600. 

And  see  Bill  of  Exchanoe. 

PEER. 

A  person  who  had  voted  as  a  Scotch  Peer,  was  held  entitled  to  be  dis- 
charged from  arrest,  although  his  rote  was  protested  against  and  his 
claim  had  ne?er  been  never  recognized  by  the  House  of  Lo  i — 
J^hy  V,  Lord  Stiriinff,  8  Bing.  56.  - 

PEW. 

The  right  to  sit  in  a  pew  may  be  apportioned.  Held  therefore  that  the 
occupier  of  part  of  a  house  to  which  a  pew  was  attached  or  appurten- 
ant^ might  maintain  an  action  against  a  wrongdoer.  (4  Rep.  36.  8  Rep. 
166.)— ffarrw  ▼.  Dretoe,  2  B.  &  Adol.  164. 

PLEADING.  ^ 

(Riens  per  descent.)  Debt  against  the  heir  on  the  bond  of  the  ancestor. 
Plea,  riens  per  descent  before  or  since  the  exhibiting  of  the  bill.  Re- 
plication (under  3  W.  &  M.  c.  14.  s.  6.)  that  before  the  commencement 
of  the  suit  the  heirs  had  lands  by  descent.  The  plaintiff  had  -a  ver- 
dict, but  the  jury  having  neglected  to  find  the  value  of  the  lands,  a 
ffenire  de  novo  was  awarded.  (10  Mod*  18.  Tidd  9th  edition  676.) 
Query,  whether  the  3  W.  6c  M*  c.  14.  s.  6.  continues  to  the  plaintiff 
his  full  common-law  right  to  a  general  judgment  in  Case  of  a  plea  of 
riens  per  descent  ?  Query,  also,  whether  the  statute  is  general,  or 
confined  to  cases  of  alienation  before  action  brought? — Brown y, 
Shuker,  1  Tyr.  400.     1  C.  &  J.  583. 

2.  The  plaintiffs  declared  as  assignees,  but  alleged  as  a  breach  that  the 
defendant  had  not  paid  them,  **  assignees  as  aforesaid.''  Held  sufli- 
cient  on  special  demurrer.  (2  B.  &  P.  42^,  6  East  160.) — Cobbett  v. 
Cochrane,  8  Bing  17. 

3.  (Surplusage.) — Declaration  in  debt  for  6IH.  Plea,  that  the  defendant 
did  not  owe  the  said  sum  of  ten  pounds  above  demanded.  Held  tliat 
the  words  ten  pounds  might  be  rejected  as  snrplusagei  (1  D.  &  R. 
47B.y-Risda!e  v.  Kdlyy  1  Tyr,  387.    I  C.  &  J*  410.  / 
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4.  (Variance.) -^The  declaration  stated  that  A.,  H.^&  C.  tbe  defendants 
in  this  suit  were  attached  &c.,  for  that  they  had  trespassed  on  a  dose* 
of  the  plaintiff  abutting  on  a  close  of  the  said  defendant  The  close 
in  fact  abutted  on  the  close  of  the  first  named  defendant  A.  Held  an 
ambiguity,  but  not  a  variance  sufficient  to  ground  a  nonsuit.  (Cro. 
Eliz.  101,  267,  211,  324,  &  465.  2  East,  66.  Co.  ]Litt.  706.)—Walford 
V.  Anthony,  8  Bing.  75. 

5.  {Tr€8pass.)'^The  declaration  charged  trespass,  by  digging,  &c.,  in 
a  close  of  the  plaintiff,  described  by  abuttals.  Plea,  that  the  close 
was  part  of  a  certain  waste  set  out  under  an  award  for  particular  pur- 
poses, and  that  the  defendant  was  entitled  to  use  it  for  those  purposes. 
The  whole  extent  of  ground  mentioned  in  the  plea  was  not  set  out 
under  the  award,  but  part  was,  and  the  locus  in  quo  was  within  that 
part.  Held  that  tbe  justification  was  sufficient.  (Richards  v.  Peake^ 
2  B.  &  C.  9\S.)—Bassett  v.  Mitchell,  2  B.  &  Adol.  99. 

And  see  Variance. 

PONE,  WRIT  OF. 

The  allegation  of  cause  for  a  writ  of  pone  is  mere  form,  and  not  travers- 
able.— Talbot  V.  BinnSf  8  Bing.  71. 

POOR,    See  Settlement. 

POOR  RATE. 

1.  (Mines  not  liable.) — The  expression  of  coal  mines  in  the  statute  43 
Eliz.  has  .the  effect  of  excluding  all  other  mines.  Limestone  works,  in 
which  the  stone  is  procured  by  means  of  shafts,  and  raised  by 
machinery  are  to  be  regarded  as  mines,  and  are  not  rateable.  (3  Burr. 
1311.  2  East,  164.  5  East,  478.  1  East,  534.  8  East,  528.  IM.&S. 
612.  5  B.  &  C.  851  ,)'-The  King  v.  Jnhab.  of  Sedgeley,  2  B.  &  ^dol. 
65.  » 

2.  (Canal  property,)  An  act  constituting  a  canal  company^  directed 
that  the  company  should  be  rated  for  any  lands  taken,  or  warehouses 
or  other  buildings  erected,  in  pursuance  of  the  act  in  the  same'  pro- 
portions as  other  lands  and  buildings  adjoining  to  or  lying  near  the 
same.  Held  that  the  company  was  to  be  rated  according  to  the  value 
of  the  adjoining  lands  and  buildings,  and  not  according  to  their  actual 

.  productive  v^ilue  to  the  company.    (5  East,  125.    6M.  &  S.  400.  1  B . 
&  A.  289.    5  B.  &  C.  473.     7  B.  &  C.  236.)— TAe  King  v.  Chelmsford 
Navig.  Co.,  2  B.  &  Adol.  14. 
PORT.    See  Kingston-upon-Hull. 
PRACTICE. 

1.  (New  trial.)  When  the  claim  is  under  201.  the  court  will  not  g^ant 
a  new  trial,  though  the  verdict  be  for  the  defendant.  Young  v.  Har- 
ris,  2C.&J.  14. 

2.  (New  trial,)  The  plaintiff  having  obtained  a  verdict,  the  court  di^ 
rected  a  new  trial  on  the  ground  of  misdirection.  By  the  terms  of 
the  rule  the  costs  of  the  former  trial  were  to  abide  the  event.  The 
defendant  gained  the  second  trial.    Held^   that  he  was  entitled  to 
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tbe  costs  Of  the  second  trial  only.     (2  N.  R.  382.  SMoore,  309.)— 
Sherlock  r,  Bame,  8  Bing.  21. 

3.  {New  trial.)  In  the  Exchequer,  where  costs  are  ordered  to  abide 
the  event,  semble  that  neither  party  is  entitled  to  the  costs  of  the 
first  trial,  unless  both  the  verdicts  are  for  the  same  party. — Canham 
v.FwA,  2C.  &  J.  126. 

4.  (iVeie^  |trt<f/.)  The  submitting  to  a  nonsuit  in  deference  to  the 
opinion  of  the  judge  at  Nisi  Prins,  that  opinion  being  incorrect, 
does  not  preclude  the  plaintiff  from  moving  for  a  new  trial. — Alex^ 
under  v.  Barker,  2  C.  &  J.  133. 

5.  (New  Trial.)  Where  a  cause  was  tried  at  the  sittings  in  Term,  a 
a  new  trial  was  allowed  to  be  moved  for  within  four  days  after  the 
return  of  the  distringas,  although  more  than  four  days  had  elapsed 
since  the  trial.     (2  B.  &  Adol.  6l4.)—itfa*on  v.  Clarke^  1  C.&  J.  411. 

6.  The  court  refused  a  new  trial  on  payment  of  costs,  for  the  purpose 
of  enabling  a  defendant  in  trespass  to  amend  a  plea  of  a  right  of 
way,  in  which  the  way  had  been  incorrectly  described. — Edwards 
V.  Broxon,  2  C.&  J.  19. 

7.  {Affidavit,)  An  affidavit  to  hold  to  bail  for  money  paid,  &c.  must 
allege  that  it  was  paid,  &c.  at  the  defendants  request.  (The  practice 
in  this  respect  is  now  rendered  uniform  by  the  new  rules.) — Reeves  v. 
Hucher,  2  C.  &  J.  44. 

8.  An  application  to  discharge  a  defendant  out  of  custody  on  account 
of  a  defect  in  the  affidavit  of  debt,  must  be  made  before  bail  above 
are  put  in. — Ibid. 

9.  {Affidavit  of  service  in  ejectment.)  An  affidavit  of  service  of  a  de- 
claration in  ejectment,  on  **  A.  and  B.  tenants  in  possession  as  exe- 
cutors/' is  insufficient — Doe  v.  Roe,  2  C.&  J.  45. 

10.  (Bail.)  Where  the  defendant's  agent  had  not  time  to  communicate 
with  his  principal  in  the  country,  so  as  to  obtain  the  names  of  good 
bail,  the  Court  of  Exchequer  allowed  the  bail  to^be  changed  on  pay- 
ment of  costs  and  putting  the  plaintiff  in  the  same  situation  as  if 
good  bail  had  been  put  iu  at  first. — Whitehead  v.  Minn,  2  C.  &  J.  54. 

11.  (Notice  of  bail.)  The  notice  of  bail  need  not  state  that  the  bail  have 
resided  for  the  last  six  months  at  the  places  of  residence  mentioned 

.  in  the  notice.  (See  the  Rule  of  Court,  Trin.  1  W.  4.  The  point  is 
said  to  have  been  decided  the  other  way  by  Littledale,  J.  in  the 
K;  B.)—Fenton  v.   Warre,  2  C.  &  J.  54. 

12.  (Fresh  Bail.)  The  bail  being  opposed,  the  Court  allowed  the  de- 
fendant a  week  to  answer  the  affidavits  of  insufficiency.  The  de- 
fendant declined  availing  himself  of  the  indulgence,  but  put  in  fresh 
bail.  Held,  that  he  was  not  entitled  so  to  do.  (By  one  of  the  Rules 
of  Trinity  term  last,  the  bail,  of  whom  notice  shall  be  given,  shall 
not  be  changed  without  leave  of  the  Court  or  a  Judge.)  .  Line's  Bail, 
4M.&P.  5ie. 

13.  (Cognovit.)    In  March>  1823,  the  defendant  having  beeh  served 
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witb  anew  rul^  in  CaniarvoBsbtre,  nipied  a  cogaoirit at  the  ^ot 
of  a  concessit  solvere.  In  Oct.  1830,  plaintiff  issued  a  fueritur,  wbich 
was  not  served,  signed  judgment,  and  Temoved  the  proceedings 
into  t&e  Exchequer :  ailerwards  be  took  out  a  summons  to  issue  exe- 
cution, which,  with  a  notice  to  tax  costs,  was  served  on  defendant, 
who  did  not  attend  the  summons  or  taxation,  but  prayed  time  to  pay 

the  debt :  Held,  that  the  judgment  was  regular,  according  to  the 
practice  of  the  late  courts  of  Great  Sessions ;  and  that  if  it  bad  been 

otherwise,  the  defendant's  subsequent  conduct  would  have  been  a 

waiver  of  the  irregularity. — Williams  v.  WilUumSy  2  C.  &  J.  65. 

14.  (Cognovit.)  A  cognovit,  dated  November  3rd,  whereby  52.  was  to  be 
paid  on  the  5th,  and  the  residue  of  the  debt  at  stated  periods, 
the,  plaintiff  being  at  liberty  to  sign  judgment  and  issue  exe- 
cution for  the  whole  on  any  default,  was  signed  by  two  of  three  de- 
fendants on  the  3rd,  and  by  the  other  defendant  (A.)  on  the  7th.  On 
the  7th,  the  first  instalment  was  paid  to  plaintiff's  attorney's  clerk,  who 
had  no  authority  to  receive  it ;  subsequently  on  that  day  judgment 
was  signed.  On  the  8th,  notice  was  given  to  tax  costs  on  the  9th, 
which  at  the  request  of  one  of  the  defendants,  was  deferred  to  the 
10th.  On  the  morning  of  the  10th,  defendant's  attorney  received  notice 
to  attend  the  taxation  of  costs  at  2  o'clock  that  day :  he  did  not 
attend,  and  the  costs  were  taxed  in  bis  absence.  Held,  that  the  judg- 
ment was  regular :  that  the  execution  by  A.  on  the  7th,  related  back 
to  the  3rd ;  that  the  acceptance  of  the  instalment  by  the  clerk  without 
authority,  was  not  a  waiver  of  the  default ;  and  that  under  tl^e  cir- 
cumstances, the  notice  to  tax  costs  on  the  10th  was  sufficient. — Perry 
v.  Turner,  2  C.  &  J.  89. 

15.  (Time  of  issuing  distringas.)  Semble,  that  a  distringas  should  not 
issue  till  the  8th  day  after  the  return  of  the  venire. — Thomas  v.  Elder, 
I  Tyr,497;  1  G.&J.  517. 

16.  {Increasing  issues  on  'distringas^  The  court  will  not  increase  the 
issues  on  a  distringas,  unless  the  7  &  8  6. 4.  c.71.  s.5.  be  complied. 
Qu.  Whether  that  statute  supersedes  writs  of  distringas  when  issuing 
at  common  law  ? — Pennell  v.  Kingston,  1  Tyr.  495 ;  1  C.  &  J.  548. 

17.  {Distringas.)  The  defendants  (parties)  resided  at  Hamburgh,  and 
bad  no  dwelling-house  in  this  country.  The  venire  was  left  at  their 
warehouse  at  Manchester  with  their  manager.  Held,  not  sufficient  to 
ground  a  distringas*— ffatf  v.  Gumple,  1  Tyr.  491,  &  t  C.  J.  539; 
and  see  1  Tyr.  498,  in  notis. 

18.  {Distringas.)  The  affidavit  to  ground  a  distringas,  must  make  it  ap- 
pear to  the  satisfaction  of  the  ixwrt,  that  the  defendant  keeps  out  of 
the  way  to  avoid  the  service  o£  the  venire,  and  the  grounds  for  the 
belief  must  be  stated.  The  cireamstance  of  the  defendant's  being 
from  home  upon  three  occasions,  does  not  alter  the  ease. — GodMn  v. 
Radiate,  1  C.  &  J.  401 ;  WiiUehome  v.  Simons,  1  G.  &  J.  402.  ^ 

19.  {Distringas.)  There  must,  in  general,  be  three  attempts  to  serve 
the  venire,  before  a  djatciogas^an  be  obtained.— jPt>iWr  v.  Goodwin, 
2C.&J.94. 
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do.  {pUtrin^^  Wheve»  aftes-  ibar  unsucceMfttl  attemfits  to  serve  a 
feairey  defendtot's  son  tdd  the  plaintiff's  a^orney  that  defendant 
should  keep  out  of  the  way  to  avoid  arrest,  in  order  that  he  might 
sell  his  property  for  the  benefit  of  iiis  creditora,  the  dDurt  giaated  a 
distringas. — Bmminffton  v.  Owen,  2  C.&  J.  13&. 
31,  {f)iHrintf«».)  A  venire  against  A.  who  was  abroad,  to  recover  for 
goods  supplied  to  his  wife  in  her  separate  business,  was  served  at  the 
wife's  dwelling^liouse ;  and  on  a  distringas  issued  de  cursu,  the  goods 
of  the  wife's  dwelling-house  were  levied  in.  The  court  set  aside  the 
service  of  the  veaire  and  the  distringas,  with  eosts. — Hiteheoek  v. 

4S1  {Dixtrmgas.)  The  affidavit  for  a  dittringat  roust  state  where  the 
defendant's  rendemee  is.  (Pitt  v.  Eldred,  1  C.  &  J.  147.) — Bowser 
V.  Ansten,  20»  &  J.  46. 

33.  {Co»t*J)  Where  a  rule  nisi  having  been  obtained  to  set  aside  an  at- 
taehment  for  irregnlarity,  the  defendant's  attorney  offered  to  waive 
the  irregularity  and  pay  the  costs,  notwithstanding  which,  the  rule 
was  persisted  ia ;  the  court  made  the  rule  absolute  ;  the  defendant  to 
pay  the  Co^  up  to  the  time  of  the  offer,  and  the  plaintiff's  attorney  to 
pay  the  coats  subsequently  incurred.  (Beeston  ▼.  Beckett,  4  M.  &  R. 
iQO.)^HaU(m  v.  Stoekinff,  2  C.  &  J.  60. 

24.  {Security  fer  Cotts,)    Security  for  costs  ujay  be  applied  for,  after 
'   au  order  for  time  to  plead. — Wihon  v.  Minchin,  2  C.  &  J.  87. 

25.  The  court  of  exchequer  will  not  order  security  for  costs,  on  the 
ground  that  one  of  the  plaintiffs  resides  abroad,  where  another  of 
them  resides  in  this  country. — Anonymous,  2  C.  &  J.  88. 

526.  {Rvle  nisi  for  costs  of  the  day.)  No  cause  can  be  shewn  against  a 
rule  nisi  for  costs  of  the  day,  after  the  day  mentioned  in  the  rule. — 
Scott  V.  Marshall,  2  C.  &  J.  60. 

27.  {ReTtder.)  Where  a  defendant  is  in  custody  under  the  warrant  of 
commissioners  of  bankrupt,  the  court  will  enlarge  the  time  for  ren- 
dering him,  though  the  bail  have  not  justified.— G^i^x^n  v.  WMte, 
2C.  &J.  85.  > 

28.  {Sham  plea.)  The  Court  refused,  to  set  aside  a  plea  of  judgment 
recovered  on  affidavit  of  its  being  totally  false,  though  there  did  not 
remain  time  for  the  plaintiff  to  get  judgment  in  the  term,  he  having 
neglected  to  take  the  regular  steps  for  that  purpose  in  the  earlier 
parts  of  the  term. — Poole  v.  Salter,  2  C.  &  J.  85. 

29.  {Process*)  A  plaintiff  cannot  have  concurrent  writs  of /S. /a.  and 
ca,  sa.,  and  act  under  both :  where  therefore  a  defendant  was  taken 
under  a  ca.  sa,  b^ore  the  return  of  the  Ji.  fa.,  under  which  plaintiff 
had  levied,  though  .the  whole  amount  of  the  levy  was  awallowed  up 
in  the  landlord's  rent  and  the  expenses,  the  Court  discharged  the  de- 
fendant out  of  custody.  (Edmond  y.  Bots^  9  Price,  5.) — Ho^hinson 
y.WhaUey,2CM3.m. 

30  {Estreats,)  Where  the  amount  is  under  ^  clerks  of  tke  peace^  &c. 
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may  verify  their  return  of  estreats,  &c.  to  the  Exchequer  by  affidavit, 

without  a  commission  or  personal  appearance. — Exp.^  Tondins,  2C. 

&  J.  122. 
Z\,^  {Judgment  as  in  ease  of  a  nonsuit,)    There  is  no  rule  to  enter  the 

issne  in  the  Exchequer;  but  four  days'  notice  must  be  given  before 
-     motion  for  judgment  as  in  case  of  a  nonsuit. — Coaltsworth  v.  Martin, 

2C.&J.  123. 

32.  {Imparlance.)  By  the  rule  of  Court,  Trin.  IW.4.,  there  is  no 
imparlance  where  the  writ,  appearance,  and  declaration,  are  all  of 
the  same  term,  if  the  declaration  be  delivered  on  or  before  the  last  day 
of  term :  but  where  the  writ  and  appearance,  and  the  declaration,  are 
of  different  terms,  defendant  is  entitled  to  an  imparlance  notwith- 
standing the  rule.  And  if,  being  so  entitled,  he  take  out  a  summons 
for  time  to  plead,  which  is  indorsed  by  consent,  he  waives  the  impar- 
lance, and  yet  may  sign  judgment  for  want  of  a  plea  before  the  en- 
larged  time  for  pleading  has  expired,  if  no  order  be  drawn  up. — 
Edensor  v.  Hoffman^  2  C.  &  J.  141. 

33.  {Waiver  of  irregularity.)  Plaintiff  obtained  a  verdict  in  Trinity 
Term,  on  which  he  signed  judgment  on  9th  June,  without  delivering- 
U  bill  of  costs ;  and  on  the  10th  or  11th  took  defendant's  goods  in  exe- 
cution. On  the  21st  a  docket  was  struck,  and  on  the  22d  a  commis- 
sion issued  against  defendant ;  on  the  24th  he  was  adjudged  a  bank- 
rupt, and  on  the  5th  July  assignees  were  chosen.  On  the  6th,  an 
application  was  made  to  set  aside  the  proceedings  for  irregularity. 
Held,  that  it  was  too  late,  and  that  if  there  were  an  irregularity,  it 
had  been  waived. — Routledge  v.  Giles,  2  C.  &  J.  163. 

34.  {Staying  proceedings — costs  on  summons.)  The  assignee  of  an  in- 
solvent debtor  sued  in  the  name  of  trustees  for  the  insolvent,  after 
having  offered  them  an  indemnity,  but  vrithout  their  consent.  A  judge 
at  chambers  set  aside  the  proceedings.  The  Court  stayed  the  judge's 
order  and  the  proceedings,  until  the  trusteeii  were  indemnified. 
A  judge  at  chambers  cannot  give  costs  on  summons.— <S|pteer  v.  Todd, 
2C.&J.  165. 

35.  {Inspection  of  deed,)  A  deed,  by  which  the  defendant  had  granted 
an  annuity  to  the  plaintiff,  and  of  which  there  was  no  counterpart, 
was  placed  in  the  hands  of  R.,  who  received  the  annuity,  and  was  the 
solicitor  and  agent  of  both  parties.  Two  years  after  the  grant  of  the 
annuity  the  defendant  redeemed  it,  paying  the  money  to  R.,  who  never 
informed  the  plaintiff  of  the  circumstance,  and  afterwards  absconded. 
R.  delivered  up  the  deed  to  the  defendant  to  be  cancelled,  but  with- 
out the  plaintiff's  authority.  The  plaintiff  having  sued  the  defendant 
for  arrears  of  the  annuity,  held  that  he  was  entitled  to  an  inspection. 
— Devenage  v.  Bouverie,  8  Bing.  1. 

36;  {Elisors.)  The  prothonotary  thinking  that  he  could  not  appoint 
elisors  to  whom  process  {should  be  directed,  the  Cdurt  made  a  rule 
absolute  in  the  first  instance  for  his  doing  so. — Mayor  and  Corp.  of 
Norwich  r.  Gill,  8  Bing.  27. 

37.  {Order  of  Rules.)    A  rule  for  judgment  as  in  case  of  a  nonsuit 
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was  discharged  without  anydirection  as  to  costs,  and  a  rule  for  costs 
for  not  proceeding  to  trial  then  granted. — Doekett  r.  Read,  I  Tyr. 
386. 

38.  (Attachment  against  Executor.)  Rule'for  attachment  against  an  exe- 
cutor for  not  delivering  his  account  at  the  Legacy-office,  is  not  absolute 
in  the  first  instance., —  In  the  mre  of  Ann  Vyvyan,  1  Tyr.  379; 
1  C.  &  J.  409. 

39.  {Requisites  of  Notice.)  Notice  of  justification  of  bail  stated  that 
the  bail  were  bail  of  the  defendant.  In  fact  there  were  three  defen- 
dants.   Held  immaterial. — Anonymous,  1  Tyr.  378. 

40.  {Where  trial  lost,)  A  trial  can  only  be  lost  where  judgment  of  the 
term  is  lost  by  the  defendant's  delay  to  put  in  and  perfect  bail; 
(Tidd.  9th  Ed,  303.—^et;an  v.  Knight,  1  Tyr.  420. 

A\.  {Proceedings  against  Sheriff.)  Rule  to  stay  proceedings  against 
)he  sheiiff  for  not  filing  the  bailpiece  with  the  Master  in  the  Exche- 
quer office. .  It  was  certified  that  an  affidavit  of  writs,  which  is  neces- 
sary in  the  K.  B.,  is  not  required  by  the  practice  of  the  Exchequer, 
where  a  trial  has  not  been  lost.  (Tidd,  9th  Ed.  302.  &  1216.)— Cro^iy 
V.  Davis y  1  Tyr.  422.  n. 

42.  {Change  of.  Venue.)  The  venue  in  an  action  upon  an  I.  O.  U.  may 
be  changed  upon  the  usual  affidavit.  It  does  not  come  within  the  rule 
applied  to  promissory  notes.  (Tidd,  603,  eo^-^ Roberts  y /Wright,  ^ 
IC.&J.  547. 

43.  {In  what  time  defendant  entitled  to  judgment  as  in  case  of  a  nonsuit,) 
The  issue  in  a  country  c«use  was  joined  in  Hilary  term,  but  no  notice 
of  trial  was  given  for  the  Lent  assizes.  Held,  that  the  defendant 
was  not  entitled  to  judgment  as  in  case  of  a  nonsuit  in  Trinity  term. 
(13  Price  463.)  Simons  v.  Folhingham,  1  Tyr.  501.  and  1  C.  &  J.  513. 

44.  {Proceeding  against  Sheriff.)  Upon  a  rule  calling  on  the  plaintiffii 
to  shew  cause  why  the  time  for  returning  the/?. /a.  in  this  case  should 
not  be  enlarged  till  the  sheriff  should  be  indemnified  by.  one  of  the 
parties,  the  Court  (under  1  &  2  W.  4.  c.  58.)  ordered  that  the  sheriff 
should  pay  over  the  money,  to  the  plaintiffs,  on  their  giving  security 
to  the  satisfaction  of  the  prothonotary,  that  they  would  pay  it  to  the 
assignees,  when  chosen^  of  the  defendant,  and  that  the  question 
should  be  tried  by  a  feigned  issue.    Parher,  8fc.  v.  Booth,  8  Bing.  85. 

46.  {Setting  off  costs.)  The  plaintiff  had  a  judgment  against  £.  and 
issued  a  Ji.  fa.  thereon,  to  which  the  sheriff  returned  ntdla  bona, 
being  indenmified  by  the  defendant's  attorney,  to  whom,  with  others, 
E.'s  property  had  been  conveyed  in  trust  for  creditors.  In  an  action 
against  the  sheriff  for  a  false  return,  the  sheriff  had  a  verdict.  Held, 
that  plaintiff  was  not  entitled  to  set  off  the  costs  in  that  action  against 
the  judgment.   Hewitt  v.  Pigott,  8  Bing.  61. 

46.  {Entitling  recognizance — Ejectment.)  When  the  tenant  in  eject- 
ment is  admitted  to  defend,  the  recognizance  under  1  Geo.  4.  c.  87* 
s.  1.  should  be  entitled  in  the  name  of  the  real,  instead  of  the  nominal 
defendant.    Roe  d.  Durant  v.  Doe,  4  M.  &  P.  531. 
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47.  (SpetM  Jury.)  The  Gcmrt  refaaed  to  diicliarge  a  mle  for  a 
special  jntj^  aarred  in  Jannary^  1831,  on  the  ground  that  the  de- 
fendant had  omitted  to  strike  it  up  to  the  time  of  the  application 
(Michaelmas  term  in  the  same  year.)  Andrews  ▼.  Thomto»y  8  Bing* 
64. 

48.  (Special  Jury.)  Trespass  for  assault  on  a  female  servant.  The 
cause  was  entered  for  trial  as  a  common  jury  case.  It  was  twice 
called  on,  but  postponed  on  the  representation  of  the  defendant's- 
counsel  that  it  would  occupy  a  long  time.  The  cause  being  made  a 
remanet,  the  Court  allowed  a  special  jury  on  the  defendant's  appfi-* 
cation,  on  condition  of  his  fixing  the  cause  for  trial  on  a  day  certain, 
giving  judgment  of  the  term,  and  bringing  up  certain  witnesses  for 
the  plaintiff.    Thorne  t.  Marquese  of  Londonderry y  8  Bing.  26. 

40.  (Setting  off  judgments.)  A  judgment  for  the  plaintiff  in  G.P.  waa 
allowed  to  be  set  off  against  a  judgment  for  the  defendant  in  K.^^. 
though  the  judgment  for  the  plaintiff  was  not  entered  up  within  two 
terms  after  her  death.  In  this  case  the  attorney  of  the  plaintiff  was  her 
administrator,  and  on  the  ground  that,  knowing  the  rule,  he  ought 
not  to  have  resisted  the  set-off,  the  Court  ordered  him  to  pay  the 
costs  of  the  application.  (1  M.  &  S.  G&6 ;  5  B.  Moorev) — Bridges  v. 
Smyth,  8Bing.2&. 

50.  (Mode  of  computing — Jamaicu  Judgment.)  In  an  action  on  a  judg- 
ment of  the  Supreme  Court  of  Jamaica,  money  was  paid  into  Court. 
Held,  that  the  value  of  the  sum  recovered  should  be  estimated  accord- 
ing to  the  actual  rate  of  exchange.  The  practice  appeared  to  be,  to 
compute  the  value  as  140?.  currency  to  lOOl.  sterling;  and  Lord  Ten- 
terden  expressed  himself  not  quite  satisfied  with  the  rule  adopted  by 
the  Court.    (16 Ves.  461 ;  1  Eq.  Ca.  Abr.  288;  1  P.  Wms.  395;  2  Bli. 

.    Pari.  Ca.  60.)— /Sco^  v.  Beavan,  2  B.  &  Adol.  78. 

PROCESS. 

1.  (Mistake  in,)  The  process  was  tested  the  9th  May,  served  upon  the 
19th  of  the  same  month,  and  required  the  defendant  to  appear  on  the 
21st  day  of  March  instant.  Held  that  the  words  "  of  March/'  were 
surplusage. — Page  v.  Carew,  1  C.  &  J.  514. 

2.  (Indorsement.)  The  Court  refused  to  set  aside  the  service  of  a  quo 
minus  for  default  of  the  indorsement  of  the  day  of  the  month  and  year, 
holding  the  rule  requiring  it  to  be  merely  directory. — Millar  v.  Bow- 
den,  1  C.  &  J.  563. 

RECOVERS. 

1.  There  were  four  vouchees ;  one  who  resided  in  Jamaica  had  executed 
a  warrant,  in  which  he  was  the  only  vouchee  named.  Held  sufficient. 
(11  Moore,  485.) — ^oofy,. Demurrer,  8 Bing.  18. 

2.  (Amendment,)  After  a  possession  of  fifty  years,  the  Court  allowed 
a  recovery  to  be  amended  by  transposing  the  names  of  the  demandant 
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and  teniuit.    (Barnes,  ^ ;  d  Tcimit  223.) — HamUion,  danaBdanty 
8  Biiig.  10. 

RENT-CHAROE.    See  Distress. 

REVENUE. 

The  crown  may  treat  as  an  immediate  debtor  the  agent  of  a  fire  insn- 
ranee  company,  who  has  received  a  sum  due  to  the  crown  for  du- 
ties, though  the  company  be  also  liable.'— 7^  King  v.  Wranghttmy 
1  Tyr.383;  rC.&J.408. 

REVERSIONER. 

A  reversioner  who  has  recovered  damages  for  an  injury  to  his  rever- 
sion by  obstructing  ancient  lights,  may  bring  a  second  action  for  the 
continuance  of  the  obstruction. —  ShadweU  v.  Hutchinson y  2  Ti.ix, 
Add.  97. 

SETTLEMENT. 

1.  (AppremtieeMp.)  A  settlement  may  be  gained  by  forty  days^  resi- 
dence under  an  apprenticeship,  though  the  forty  days  occur  at  different 
intervaLiy  and  not  within  the  compass  of  a  year.  (Rex  v.  Gainsbo- 
rough, Burr.  S.  C.  686.  Rex  v.  Rusturton,  6  M.  &S.  398.)  There 
is  a  difference  in  this  respect  between  contracts  of  hiring  and  con- 
tracts of  apprenticeships.  (1  M.  &  S.  221.  4  B.  &  C.  91.)— 7Ae 
Kinff  V.  Inhab,  of  Aldstone,  2  B.&  Adol.  207. 

2.  (Apprenticeship  under  certificate.)  An  apprentice  bound  under  age 
in  the  parish  to  which  his  father,  with  whom  he  was  residing  as  part 
of  the  family,  was  certificated,  gains  no  settlement  by  the  apprentice- 
ship. (Rex  V.  Manningtree,  6  M.  &  S.  214.)  No  subsequent  act  of 
the  certifying  parish  will  make  the  binding  valid  by  relation  for  the 
purpose  of  conferring  a  settlement  in  the  certificated  parish. — The 
King  v.  Inhah.  of  Queenhorouffh,  2  B.&  Adol.  219. 

3.  (Birth.)  A  pregnant  female  pauper  was  removed  from  H.  to  M.  Be- 
fore the  time  of  giving  notice  of  appeal  had  expired,  she  returned  to 
H.,and  was  there  delivered  of  a  bastard  child ;  the  order  was  never  ap- 
pealed against.  Held  that  the  child  was  settled  in  the  place  of  its 
birth.  (I  Stra.  476.  2  Salk.  474.  6  M.  &  S.  403.  10  B.  &  C.  77.) 
■—The  King  v.  Inhab.  of  Halifax^  2  B.&  Adol.  211. 

SHERIFF. 

1.  A  sheriff  who,  in  obedienee  io  a  writ  of  fieri  facias  seizes  and  sells 
the  goods  of  a  party  who  has  previously  committed  an  act  of  bank- 
ruptcy of  which  the  sheriff  has  no  notice,  and  on  which  a  commis- 
sion subsequently  issues,  is  not  liable  in  trover,  any  more  than  in 
trespass.  (Decided  in  opposition  to  the  cases  of.  Potter  v.  Starkie, 
Selw.  K.  P.  1431,  and  cited  4  M.  &  S.  260.  Lazarus  v.  Waithman, 
6  B.  Moore,  313 ;  Price  v.  Helyar,  4  Bing.  627 ;  Carlisle  v.  Gar- 
land, 7  Bing.  298;  Dillon  v.  Langley,  2B.&Adol.  131 ;  those  cases 
bttog  considered  by  the  court  to  have  been  founded  on  an  erroneous 
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^  view  of  Cooper  v.  Chitty,  1  Burr. 20;  and  to  be. opposed  to  the 
earlier  authorities ;  3  Co.  29.  b. ;  2  Vent  200 ;  Bailey  v.'  Buuning, 
1  Lev.  173;  1  Sid.  271 ;  Turner  and  Folgate's  case,  2  Sid.  126, 
1  Lev.  95;  Letchmere  v.  Thorowgood,  3  Mod.  236;  1  Shower,  12, 
146;  Comb.  123;  Cole  v.  Davies,  Ld.  Raym.  724.)  But  a  sheriflf's 
bailifif,  who  has  taken  an  indemnity  from  the  execution  creditor,  is 
so  liable.  (Aldridge  v.  Ireland,  cited  1  Taunt.  272.) — Balme  v.  Hvt- 
ton,  2  C.  &  J.  19. 

fN.B.  We  are  informed  that  a  writ  of  error  is  about  to  be  brought 
in  this  case.] 
2.  {Liability  and  remedy  over.)  A.  who  had  delivered  a  fi,fa.  to  the 
sheriff  to  be  executed,  pointed  out  some  cattle  as  the  property  of 
the  execution  debtor,  which  were  not.  The  real  owner  sued  the 
sheriff  and  recovered.  Held  that  the  sheriff  was  entitled  to  recover 
over  against  A. — (In  Error  to  the  House  of  Lords  from  the  Irish 
Court  of  Exchequer.)     Humphrys  v.  Pratt,  2  D.  &  C.  288. 

[Soon  after  the  decision  of  this  case.  Lord  Tenterden  incidentally 
notified  in  the  K.  B.  that  the  ground  of  the  judgment  was,  that  a 
sheriff  is  a  public  officer  and  liable  to  an  action  if  he  refuses  to  act] 

SET-OFF. 

The  defendant  being  indebted  to  the  plaintiff  in  9/.,  and  the  plaintiff 
owing  her  217.  upon  a  promissory  notC)  it  was'  agreed  between  them 
that  the  lesser  sum  should  be  set  off  against  the  greater,  which  was 
to'^be  reduced  accordingly.  The  balance  being  unpaid,  the  defendant 
sued  the  plaintiff  in  a  court  of  request  for  bU  as  due  on  the  note,  that 
being  the  highest  amount  of  which  the  Court  took  cognizance.  Held 
that  the  agreement  was  not  thereby  waived. — Penny  v.  SquieVf  2  B. 
&  Adol.  142. 

SHIP. 

{Interest  of  mortgagee — insurance,)  The  mortgagee  of  a  ship  effected  in- 
surances with  two  offices,  and  received  the  full  amount  of  the  sums 
insured  from  both.  The  present  action  was  brought  by  one  of  the 
offices  to  recover  their  share  of  the  surplus  alleged  to  have  been  re- 
,  ceived  by  him  above  the  value  of  his  interest.  The  defence  was, 
that  the  sums  received  by  him,  though  exceeding  his  interest  as 
mortgagee,  did  hot  exceed  the  value  of  the  ship.  It  was  left  to  the  jury 
to  say  whether  the  insurance  was  intended  to  cover  the  defendant's 
own  interest  only,  or  that  of  the  mortgagor  also,  and  the  jury  found 
for  the  plaintiff,  on  the  ground  that  the  defendant  only  meant  to  in- 
sure his  own  interest.  Held,  that  the  direction  and  finding  were 
right,  the  interest  of  the  mortgagee  of  a  ship  (at  least  since  the  Regis- 
ter Art,  6  Geo.  4.  c.  110.  s.  46.)  being  distinct  from  that  of  the  mort- 
gagor. (4  Camp.  228.;  2T.R.  187.)— /rvtng  v.  i^tcAard^on,  2B.  & 
Adol.  198.       ' 

STAMP. 

1.  The  father  of  an  apprentice  agreed  with  the  master  by  a  written  in- 
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strumeirt  **  to  give  S.  6.  the  master  of  his  gon  ^he  sum  of  &i.  for  the 
time  of  bis  apprenticeship."  Held,  that  there  being  nothing  to  show 
that  the  value  of  the  subject  matter  of  the  agreement  amounted  to  908. 
it  did  not  require  a  stamp  under  48  Geo.  3.  c,  149.  Sched.  Part  I.  tit 
Agreement.  (6  T.  K.  462. ;  2  Stark .  N.  P.  C.  951. y-The  King  ▼.  In- 
hab,  ofEndetry,  2 B.  &  Adol.  205. 

2.  {Lease,)  By  an  indenture  of  lease  in  the  common  form,  the  plaintiff 
demised  to  A.,  and  A.  and  B.  covenanted  to  pay  the  rent.  B.  was  liot 
otherwise  referred  to.  Held,  in  an  action  against  B,  that  a  lease 
stamp  was  sufficient,  the  matter  of  the  covenant  being  immediately 
connected  with  the  demise. — Price  v.  Thomas,  2B.&  Adol.218. 

TENDER. 

A  tender  in  country  bank-notes  is  a  good  tender,  if  the  creditor  object 
only  to  the  amount  and  not  to  the  quality  of  the  tender.  (Brown  v. 
Saul,  4  Esp.  267. ;  Wright  v.  Read,  3  T.  R.  654. ;  Grigby  v.  Oakes, 
3  B.  &  P.  629. ;  Lockyer  v.  Jones,  Peake,  N.  P.  239,  n. ;  Mills  v. 
Safford,  ib.  240,  n. ;  Thomas  v.  Evans,  10  East,  I0l,)—Polglass  v. 
Oliver,  2  C.  &  J.  15. ;  S.  P.  Tiley  v.  C&urtier,  ib.  16,  n. 

TOLL, 

Held  in  the  Exchequer  Chamber  confirming  th^  judgment  of  the  Ex- 
chequer, that  under  the  grant  of  a  fair  or  market,  **  cum  omnibus 

.  tolnetis  et  aliis  proficuis  prcedictis  feriis  sive  nundinis  pertinentibus 
etspectantibus,"  passed  a  reasonable  toll  to  the  grantor. — Pawlett 
y.  Corp,  of  Stafford,  1  C.  &  J.  400. 

TREATING  ACT. 

Certain  supporters,  of  a  candidate  gave  orders  to  the  landlord  of  an  itin, 
which  had  been  opened  by  the  committee  of  that  candidate,  to  supply 
others  with  refreshments,  which  were  supplied  on  the  credit  of  those 
who  gave  the  orders.  Held,  that  this  was  not  a  case  within  the 
Treating  Act,  7  &  8  W.  3.  c.4.  s.  1. ;  for  that,  in  order  to  make  it  so, 
it  must  appear  that  the  acts  were  done  by  the  candidate,  or  some 
person  aeting  on  his  behalf,  in  order  to  his  election.  If  refreshments 
be  supplied  to  Voters,  with  a  view  to  influence  the  election,  it  is  bri- 
beiy  at  common  law,  and  no  action  can  be  maintained  for  the  supply. 
(Rebbans  v.  Crickett,  1  B.  &  P.  261.  Lofthouse  v.  Wharton,  I  Camp. 
530,  note.  Sulston  v.  Norton,  3  Burr.  1235.  Bl.  Rep.  317.  Langston 
V.  Hughes.  I  M.  &S.  &&3.)— Hughes  v.  Marshall,  2  C.  &  J.  118. 

TRESPASS.    See  Pleading,  6.      . 

TROVER. 

1.  (Agent.)  The  'messenger  under  a  commission  of  bankrupt  shewed 
his  warrant  to  the  defendant,  und  told  him  he  was  come  for  somo 
bales  of  goods  that  had  belonged  to  the  bankrupt.  The  defenaant 
said  he  had  none  such,  but  that  he  had  some  bales  that  came  from  the 
shop  of  the  bankrupt's  son.    The  messenger  warned  him  set  to  part 
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with  them.  The  defendant  returned  no  answer,  and  afterwards  sent 
back  the  bales  from  whence  they  came.  It  being  proved  that  the  son 
was  merely  the  agent  of  the  bankrupt,  held,  that  the  above  facts  were 
sufficient  evidence  of  a  conversion.  (5  B.  &  A.  247.)  Held  also,  that 
if  an  agent  gives  goods  a  new  direction,  contrary  to  the  course  of 
dealing  for  which  he  as  agent  had  ordered  them,  the  property  does 
not  vest  in  the  principal ;  eantra,  where  the  agent  merely  gives  them 
a  new  direction,  in  furtherance  of  the  business  in  which  he  is  em- 
ployed.—Hawkes  V.  Dunn,  1  Tyr.  418.  1  C.  &  J.  519. 
%  The  defendant,  as  toll-gatherer  to  the  owner  of  a  market,  in  taking 
toll  of  com  from  the  plaintiff,  varied  from  the  regular  mode,  so.  as 
to  take  a  larger  quantity.  Held,  that  trover  was  maintainable  against 
him  for  the  excess,— Norman  v.  Bell,  2  B.  &  Adol.  190. 

TRUSTEES.    See  Devise. 

USURY. 

1.  A  covenant  by  the  grantor  of  an  annuity  to  insure  his  life  does  not 
render  a  grant  usurious.  The  case  is  the  same  as  if  an  increased 
rate  of  annual  payment  had  been  stipulated  for  by  the  grantee,  in 
order  that  he  might  effect  the  same  insurance.  Nor  would  the 
grantor  be  personally  liable,  if,  after  having  effected  the  insurance, 
the  company  did  not  pay.  (Morris  v.  Jones,  2  B.  &  C.  2d2.) — HoU^nd 
V.  Pelham,  1  Tyr.  438.  1  C.  &  J.  676. 

2.  The  defendant  applied  to  the  plaintiff  to  lend  him  200f.  He  con- 
sented, and  the  defendant  gave  him  a  warrant  of  attorney  for  the 
payment  of  300?.  by  instalments ;  namely,  100/.  at  Christmas,  1839 ; 
100/.  at  Midsummer,  1830;  and  100/.  at  Christmas,  1830;  if  both 
should  be  living  on  those  days  respectively.  There  being  a  risk  of 
the  principal,  the  Court  refused  to  interfere  on  the  ground  of  usury. 
(1  Atk.  d/QX.y-Flight  v.  Chaplin,  2  B.  &  Adol.  112. 

VARIANCE. 

The  declaration  stated  a  purchase  of  a  horse  for  60/.  with  warranty. 
The  bargain  proved  was  for  60/.  and  that,  if  the  horse  was  lucky  to 
the  plaintiff,  he  was  to  give  6/.  more  on  the  buying  of  another  horse. 
Held  no  variance;  the  stipulation  being  too  vague  to  form  part  of  the 
contract.  (3  M.  &  R.  2.  1  T.  R.  447.  3  Bing.  472.)— 6?fctAin^  v. 
Lynn,  2.B.  2  Adol.  232. 

VENDOR  AND  VENDEE. 

Action  on  a  promissory  note.  For  the  defence,  an  agreement  of  the  same 
date  as  the  note  was  produced,  by  which  the  plaintiffs,  in  considera- 
tion of  200/.  to  be  then  paid  or  secured  by  the  defendant  and  of  a 
further  sum  to  b^  paid  at  a  future  da]^,  promised  to  convey  a  certain 
estate  to  the  defendant.  It  was  alleged  that  the  note  was  given  for 
the  200/.  abovcmentioned,  and  that  the  plaintiff  had  refused  to  convey. 
Held  that  the  defendant  having  expressly  bound  himself  to  pay  the 
200/.  on  a  day  certain,  the  conveyance  and  payment  could  not  be  re- 
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garded  as  concnrrent  acts,  and  the  plaintiff  recorered.  Park  J.  con- 
curred in  the  judgment  on  the  ground  that  the  plaintiff  had  not  re- 
fused to  convey,  and  seemed  to  think  that  a  refusal  would  have 
constituted  a  sufficient  defence. — Spiller  ▼.  Westlake,  2  B.  &  Adol.  155. 

VENUE. 

The  Court  refused  to  change  the  yenue  except  on  an  application  dis- 
closing special-  grounds.  It  was  not  stated  whether  the  action  was 
local  or  transitory. — SenUon  y,  Dawion,  S  Bing.  28. 

And  see  Practice,  42 ;  Coach  Propribtor. 

WARRANTY. 

Held  that  the  following  warranty :  **  Received  of  B.  10/.  for  a  grey  four 
year  old  colt,  warranted  sound  in  every  respect,"  was  confined  to  the 
soundness,  and  did  not  extend  to  the  age.  (1  Bing.  944.)-^Budd  r. 
Favineauer,  8  Bing.  46. 

WATERCOURSE. 

Running  water  passes  by  a  sale  of  the  land  through  which  it  runs, 
and  the  vendee  having  used  the  water,  though  for  less  than  twenty 
years,  gains  a  title  to  it  by  appropriation,  and  may  maintaiii  an  action 
for  the  obstruction  of  it.  (Williams  v.  MorlsJid,  2  B.  &  C .910;  Bealey 
T.  Shaw,  6  East,  208.)— CtfitAam  v.  ImwA,  2  C.  &  J.  126. 

WITNESS.  . 

1.  {Iniereited.)  Declarations  in  ejectment  for  the  same  premises  were 
served  on  two  tenants  in  possession.  Their  common  landlord  entered 
into  a  rule  to  defend.  Held,  that  the  one  was  not  admissible  to  prove 
the  adverse  possession  of  the  other,  as  the  judgment  would  be  evi- 
dence ag^ainst  both  in  an  action  for  mesne  profits.  (6  Cowp.  621 ; 
6  Bing.  394.)— Doe  dem.  Lewis  v.  Preeee,  1  Tyr.  412 ;  1  C.  &  J.  515. 

2.  The  statute  54  Geo.  3.  c.  170.  s.  9.  does  not  render  a  person  who  pays 
highway  rates  within  a  parish  a  competent  witness  in  support  of  a 
custom  for  all  persons  residing  therein  and  liable  to  repair  the  high- 
ways. Sec.  to  take  shingle  and  stone  from  the  seabeach  for  that  purpose. 
(Meredith  v.  Gilpin ;  6  Price  146,  on  which  some  doubt  was  thrown.) 
—Oxenden  v.  Palmer ^  2  B.  &  Adol.  236. 

And  see  Commission. 

WRIT  OF  ERROR. 

1.  A  writ  of  error  founded  on  the  statute  27Eliz.  c.  8.,  canuot  be  returned 
under  the  statute  1  W.  4.  c.  70.  s.  8. — Gurney  v.  Gordon,  2  C.  &  J.  11. 

2  The  statute  1  W.  4.  c.  70.  s.  8.  applies  only  to  cases  originally  com- 
menced in  the  court  to  which  the  writ  of  error  is  directed. — Rickette 
v.  Lewie,  1  C.  &  J.  11. 
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EQUITY, 


[Containing  4  Bligh,  Parts  1  and  2,  and  2  Dow  &  Clark,  Part  3.] 

The  equity  cases  in  Bligh,  not  included  in  this  Digest,  have  been  already  reported 
by  Dow  &  Clark,  and  will  be  found  in  former  numbers  of  the  Law  Magazine. 


ARMY  AGENT. 

On  an  information  filed  by  the  Attorney  General  against  an  army  agents 
for  a  discovery  and  production  of  books  and  other  documents ;  he 
pleaded,  first,  that  the  accounts  had  been  settled  and  closed  at  the 
War  Office  by  the  issuing  of  the  clearing  warrants,  which  were  then 
set  forth  ;  secondly,  that  the  monies  permitted  to  remain  in  the  agenfs 
hands  after  the  issuing  of  the'  clearing  warrants,  were  held  by  them 
as  the  bankers  or  prirate  agents  of  the  several  officers,  and  for  such 
monies  they  were  therefore  not  accountable  to  the  crown.  The  plea 
was  ordered  to  stand  for  an  answer.  Held,  that  both  parts  of  the 
plea  were  bad  :  the  first  because  the  clearing  warrants  on  the  face  of 
them  did  not  justify  the  inference  of,  a  settled  account ;  and  the  se- 
cond, because  an  agent,  though  appointed  by  the  colonel  of  a  regi- 
ment, is  adopted  by  the  crown,  and  accountable  to  it  for  the  appli- 
cation of  money  issued  for  a  public  trust.  The  whole  plea  might, 
therefore,  have  been  overruled,  and  its  having  been  ordered  to  stand 
for  an  answer  was  favourable  to  the  appellant.  (Gait  v.  Osbaldeston, 
1  Russ.  158.  Mendizabel  v.  Machado,  1  Sim.  68.) — Deare,  App. 
Att.  Gen.  Resp.,  D.  &  C.  377. 

BANKRUPTCY. 

1.  In  1825,  the  Stirling  bank  stopped  payment,  and  a  sequestration 
followed,  under  which  A.  S.  was  appointed  trustee.  In  1829,  a  com- 
position of  twenty  shillings  in  the  pound,  with  interest  up  to  the 
time  of  the  sequestration,  was  accepted  by  the  statutory  portion  of 
the  creditors.  The  petition  of  approval  was  opposed  only  by  three 
creditors  to  a  small  amount,  on  the  ground  that  the  composition  was 
unreasonable,  the  bankrupts  having  realized  more  than  enough  to  pay 
all  their  debts,  with  interest  to  the  time  of  payment.  Held,  thattiie 
composition  was  reasonable,  and  that  the  creditors  were  the  best 
judges  of  that  fact. — Robertson,  App.,  Alexander,  Resp.,  D.  &  C. 
312. 
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2.  In  this  case  a  diligence  against  havers  was  issued ,  corresponding 
*  with  the  English  subpiena  duces  tecum,  against  A.  S.  the  trustee  or 
assignee^  and  one  of  the  partners  requiring  them  to  produce  papers, 
&c.  The  partner  before  being  served  with  the  diligence  destroyed 
certain  papers,  and  A.  S.  destroyed  one  after  having  been  served. 
Petitions  by  the  objectors  to  the  court  below,  praying  that  the  part- 
ner and  A.  S.  might  be  censured,  and  the  discharge  of  the  former 
disallowed,  were  dismissed  with  costs.  On  appeal  from  this  decision, 
the  House  of  Lords  remitted  the  cause  to  the  Court  of  Session,  with 
instructions  to  dismiss  the  petitions  as  to  both,  th^  partner  not  to 
have  his  costs,  and  A.  S.  to  pay  costs  to  the  petitioners.     Ibid^ 

BILLS  OF  EXCHANGE. 

M.  died  indebted  in  100,000/.  leaving  property  available  to  his  creditors 
amounting  to  only  50,000/.  His  widow  entered  into  an  engagement 
and  bound  herself  to  pay  the  whole  of  her  deceased  husband's  debts. 
Held,  that  English  creditors  were  entitled  to  interest  on  bills  of  ex- 
change not  paid  when  due ;  such  debts  carrying  interest  by  the  law 
.  of  Engls^nd,  and  the  widow  having,  by  her  undertaking,  placed  her- 
self with  respect  to  the  creditors,  in  the  same  situation  as  her  hus- 
band would  have  been  in  if  living.  (Cameron  v.  Smith,  2  Bam.  & 
Aid.  305.) — Montgomery  v.  Bridge y  D.  &  C.  297. 

COSTS.    See  Executor. 

DILIGENCE.    See  Bankruptcy. 

ELECTION. 

F.D.,  possessed  of  a  freehold  estate  in  England,  and  heritable  and 
moveable  property  in  Scotland,  and  domiciled  t^ere,  died,  having 
executed  a  deed  of  trust  and  settlement  of  his  whole  property  in 
favour  of  trustees,  upon  trust  to  convert  into  money,  and  divide  the 
produce  equally  among  his  four  children.  The  deed  was  in  the 
Scottish  form,  attested  by  two  witnesses,  and  therefore  inoperative 
ad  to  the  English  estate.  W.  D.  the  eldest  son,  claimed  the  English 
estate  as  heir  at  law,  and  a  fourth  share  of  the  Scotch  property  under 
the  disposition.  Held,  that  W.  D.  was  put  to  his  approbate  of  re- 
probate (election),  and  must  either  abide  by  the  English  estate,  or 
let  it  be  sold  and  take  his  fourth  of  the  whole  property  of  his  father. 
The  disposition  was  to  be  construed  by  the  law  of  Scotland ;  and  the 
courts  there,  although  Without  authority  over  W.D.  as  heir  to  the 
English  estates,  might  still  refuse  to  allow  him  any  benefit  in  the 
disposition,  as  legatee,  unless  he  complied  with  the  intent  of  the 
maker  of  the  instrument  as  expressed  in  it.  (Herle  v.  Greenbank, 
1  Ves.298 ;  Brodie  v.  Barry,  2  V.  &  B.  127;  Carey  v.  Askew,  2  Bro. 
C.  C.  58 ;  Ker  v.  Wauchope,  1  Bligh^  Trotter  v.  Trotter,  D.  P.  Dec. 
5tb,  l^^Q^—Dundae  v.  Dundas,  D.  &  C.  249. 

EVIDENCE.    See  Marriage;  Peerage,  1. 
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EXECUTOR. 

W.y  a  solicitor^  having  been  appointed  the  iole  executor  of  C.^  prosecuted 

in  that  character,  and  as  an  attorney,  many  suits  and  actions.     Upon 

a  sUit  against  him,  the  Master,  on  a  reference,  found  that  certain  of 

V    the  suits  had  been  properly  commenced,  but  negligently  conducted, 

-    and  that  the  debts  due  in  them  had  been  unnecessarily  delayed,  and 

in  some  of  them  probably  endangered,  and  he  therefore  disallowed 

«    W.  credit  for  the  costs  of  the  same,  and  submitted  whether  W.'s 

'    claim  for  such  costs  should  not  for  the  present  be  postponed  until  the 

debts  due  in  those  causes  should  be  recovered.    Exceptions  taken  to 

this  report  were  oyerruled,  and  the  decree,  confirmed  on  appeal. 

By  the  decree  on  further  directions  it  was  ordered,  that  W.  should  be 

charged  with  interest  on  the  money  in  his  hands  at  the  end  of  each 

year,  and  allowed  interest  on  his  payments  in  each  year  to  the  legatees. 

On  appeal,  it  was  held,  that  the  Master  should  be  directed  to  make  a 

rest  at  the  end  of  each  year,  and  to  charge  the  executor  with  interest 

on  the  balance,  and  to  apply  such  interest  in  the  first  place  towards 

his  future  payments  before  any  application  should  be  made  of  the 

principal  money.    (Tebbs  v.  Carpenter,  1  Mad(h  2dO.)—rCarmichael 

App.,  WilUon  Res.,  Bli.  146. 

INTEREST.    See  Bills  of  Exchange. 

« 

MARRIAGE.  ^ 

On  a  suit  for  a  declarator  of  marriage  founded  on  a  promise  to  marry, 
with  a  copvla  following ;  where  there  was  no  direct  evidence  of  the 
promise,  but  from  circumstantial  evidence,  and  chiefly  from  the  letters 
written  by  the  defender  to  the  pursuer,  it  was  clear  that  such  a  pro> 
mise  had  been  made  previously  to  the  con6uh%tuty  the  marriage  was 
declared  to  have  been  valid.-^Dalrymple  v.  Dalyrymple,  2  Hag.  61. 
Cunningham's  Case,  2  Dow.  482.)  Honyman  v.  Campbell^  D.  &  C. 
266. 

PARTIES,  See  Pleading. 

PEERAGE. 

1.  {Evidence.) — Copies  of  wills  are  not  evidence  on  a  claim  of  peerage. 
The  originals  must  be  produced. — Netterville  PeeragCy  D.  &  C.  342. 

2.  {Creation  of  Irish  Peers,) — ^The  fourth  article  of  the  Act  of  Union  pro- 
vides '^  that  if  any  peerage  shall'  at  any  time  be  in  abeyance,  such 
peerage  shall  not  be  deemed  extinct,  unless  on  default  of  claimants  to 
the  inheritance  of  such  peerage  for  the  space  of  one  year  from  the  death 
of  the  person  who  shall  have  been  last  possessed  thereof;  and  if  no 
claim  shall  be  made  to  the  inheritance  of  such  peerage  in  such  form 
and  manner  as  may  from  time  to  time  be  prescribed  by^  the  House  of 
Lords  of  the  United  Kingdom,  before  the  expiration  of  the  said  period 
of  a  year,  then  and  in  that  case  such  peerage  shall  be  deemed  ex- 

^  tinct,  provided  that  nothing  therein  shall  exclude  any  person  from 
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afterwards  putting  in  a  claim  to  the  peerage  so  deemed  extinct ;  aiid 
if  such  claim  s)iall  be  allowed  as  valid  by  judgment  of  the  House  of 
Lords,  such  peerage  shall  be  considered  as  revived ;  and  in  case  any 
new  creation  of  a  peerage  of  that  part  of  the  united  kingdom  called 
Ireland  shall  have  taken  place  in  the  interval,  in  consequence  of  the 
supposed  extinction  of  such  peerage,  then  no  new  right  of  creation  shall 
accrue  to  his  Majesty  in  consequence  of  the  next  extinction  which  shall 
take  place  of  any  peerage  of  Ireland." — Sir  B.  Bloomfield  was  created 
a  peer  of  Ireland,  his  patent  reciting  that  three  peerages  had  become 
extinct.  The  House  of  Lords  subsequently  declared  that  M.J.  R. 
Dillon  had  proved  his  claim  to  the  title  of  Earl  of  Roscommon :  so 
that  the  Bloomfield  Peerage  had'in  fact  been  granted  when  only  two 
peerages  were  extinct.  Held,  that  the  creation  was  valid,  but  the 
right  of  the  Crown  to  create  would  be  suspended  until  the  full  num- 
ber of  vacancies  should  occur.  —  Case  of  the  Bloomfield  Peerage^ 
D.  8c  C.  344. 

PLEADING. 

T.  6.  having  filed,  a  bill  to  set  aside  a  sale  and  conveyance  and  mortgage 
of  lands,  died,  leaving  two  wills,  the  last  of  which  was  not  immedi- 
ately discovered.  The  suit  was  afterwards  revived  "by  the  devisees 
under  the  first  will,  in  whose  favour  a  decree  was  pronounced.  From 
this  an  appeal  was  presented  by  R.  F.  G.,  a  devisee  under  the  second 
will  which  had  been  set  up  by  him  during  the  pendency  of  the  suit, 
but  to  which  suit  he  was  not  made  a  party  in  consequence  of  a  private 
agreement  between  him  and  the  plaintiffs.  At  the  hearing  of  the  ap- 
peal the  House  declared  he  ought  to  have  been  a  party  to  the  suit 
below,  and  adjourned  the  cause ;  with  liberty  to  remedy  the  defect. 
Upon  this  R.  F.G.  filed  a  bill  against  all  parties,  including  an  assignee 
under  his  insolvency,  praying  the  benefit  of  the  former  proceedings, 
and  by  the  decree  he  was  declared  entitled  to  such  benefit  as  execvr- 
tor  J  but  his  bill  was  dismissed  as  devisee,  and  as  against  his  assignee^ 
The  original  petition  of  appeal  having  been  amended,  came  on  again,' 
but  was  again  adjourned,  the  House  being  unable  to  proceed  to  de- 
termine the  merits  of  the  appeal  without  having  before  them  R.  F,  G. 
in  the  character  of  devisecy  and  also  his  assignee  under  the  insolvent 
act.  Some  time  after,  R.  F.  G.  and  his  assignee  (the  present  appel- 
lants), filed  their  bDl  against  the  respondents,  charging  that  the  de- 
fendants in  the  original  and  revived  suit  were  cognizant  of  the  second 
will  and  its  contents,  and  of  the  agreement  between  R.F.  G.  and  the 
plaintiffs  in  that  suit,  and  that  they  nevertheless  acquiesced,  and  on 

'  that  ground  claiming  the  benefit  of  all  the  former  proceedings.  The 
respondents  denied  notice  of  the  second  will  or  of  the  agreement, 
and  the  appellants  having  failed  in  proving  it,  the  bill  was  dismissed. 

•  The  House  of  Lords  affirmed  the  judgment. — Franklin,  App.,  La- 
toufihCf  Resp.  Bli.  50. 

PRACTICE. 

Where  the  respondent's  counsel  merely  stated  his  case  without  enter- 
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iag  into  any  argnnent,  the  appellant*B  coiuimI  was  beld  not  to  be 
entitled  to  reply.— /6t</. 

SETTLEMENT  (MARRIAGE). 

Under  a  reference  to  the  Master,  B.  who  proposed  to  marry  C.  a  ward 
of  the  Conrt,  sent  in  a  statement  of  fiicts  and  proposals,  in  which  he 
stated  that  he  was  entitled  in  certain  events,  to  a  life  estate,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  in  certain  estates  of  tiie 
Talue  of  50001.  per  ann.  under  the  will  of  his  grandmother ;  and  he 
proposed  to  covenant,  that  in  ease  the  limitations  in  his  favour  con- 
tained in  the  said  will  should  take  effect,  he  would  in  twelve  months 
next  after  coming  into  possession  of  the  said  estates,  convey  so  much 
thereof  as  should  be  worth  1500/1  a  year,  to  trustees,  for  his  wife,  and 
also  charge  the  estate  so  conveyed  with  the  payment  of  8000/.  in  fa- 
vour of  the  younger  children  of  the  marriage.  By  a  marriage  settle- 
ment made  upon  the  basis  of  these  proposals,  and  by  order  of  the 
Court,  he  covenanted  "  that  in  case  at  anytime  during  his  Hfe  he  should 
under  the  limitation  in  the  said  will  or  otherwise,  become  seised  or 
entitled  to,  all  or  any  of  the  said  estates  thereby  devised  for  any  es- 
tate of  inheritance  in  possession  or  otherwise  capable  of  being  settled 
or  bound  in  law  or  equity,  he  would  within,  twelve  months-  after  he 
should  beoome  so  seised,  convey  and  settle  so  much  of  the  said  estates 
as  would  be  of  the  yearly  value  of  1500/.  upon  the  trusts  specided  in 
the  proposals  and  orders.'^  But  no  nvBntion  was  made  of  the  8000/. 
mentioned  in  the  proposals.  He  subsequently  became  tenant  for  life 
in  poasesflfOtt  of  the  said  estates.  There  was  issue  of  the  marriage  a 
son  and  a  daughter.  On  a  bill  filed  on  behalf  of  the  daughter  to  have 
the  8000/.  raised,  it  was  held  that  the  event  on  which  it  was  to  be 
raised  had  not  happened. — WUNs,  App.,  Rehinson,  Kesp.  Bt.  10 1. 

SOLICITOR.    See  Executor. 

UNION  WITH  IRELAND.    See  Pbbrage,  2. 

WARD  OF  COURT.    See  Settlement. 
WILL. 

A  testator  bequeathed  the  i^esidue  of  his  personal  estate  to  trustees,  ^*  in 
trust  for  his  five  sons  and  their  respective  issue  (if  any),  sueh  issue  to 
take  ptr  stirpes  and  not  per  capita,  to  be  divided  among  them  in  equal 
shares  and  proportions,  the  shares  of  sueh  c^them  as  should  have  at- 
tained the  ageof  21  years  to  be  paid  to  them  respectively  fbrthwith 
after  his  decease,  and  the  shares  of  sndi  of  them  as  should  be  ttader  the 
age  of  21  years  to  be  paid  to  them  when  and  as  they  should  respectively 
attain  such  age  of  21  years.''  Held,  that  this  was  an  absolute  gift  of 
the  property  to  the  testator^s  sons  living  at  his  decease  ;  but  if  any  of 
the  sons  was  at  that  time  dead,  then  to  go  to  the  issue  of  that  scm,  such 

'  issue  to  take  as  the  stirpes  would  have  taken,  and  not  on  a  division  per 
capita.  (Butter  v.  Ommaney,  4Russ.70.;  Christbpherson  v.  Naylor, 
iMer.  320.;  Crook  v.DeVandes,  dVes.  197.) — Pearson,  App«,  Ste^ 
phen,  Resp.  D.  &  C.  92S. 

And  see  Peerage,  1. 
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BANKRUPTCY. 


[Containing  1  Mont.  Part  2.] 

Thecs^  of  ^parte  De  Xa^t«t  in  t^e  matter  of  Latham,  occupying  the  fini  fifty- 
three  page$  of  the  preset  number  of  Montagu,  w^s  reported  in  the  last  number, 
p,  138,  and  will  b^  found  in  6  La»w  Mag.  219. 


ASSIGNEES. 

1.  {Liability,)  Four  persons  were  chosen  assignees;  and  at  the  time  of 
the  choice,  a  verbal  representation  was  made,  that  one  only  would 
act.  The  bankers  appointed  were  directed  to  honor  the  drafts  of  the 
one.  When  the  dividends  were  declared,  the  circular  was  sent  to  the 
creditors  **  to  apply  to  the  assignees."  The  dividends  were  paid  in 
cheques  by  the  acting  assignee,  who  absconded,  having  overdrawn 
the  account  of  the  assignees,  and  leaving  no  money  with  which  to  pay 
the  dividends.  The  court  held,  as  the  creditors  were  no  parties  to  the 
arrangement,  that  the  other  assignees  were  liable. — Exp,  Booth  inmre. 
Miles,  2^S. 

2.  (Costs,)  Where  a  petition  for  payment  of  a  dividend  was  unsuccess- 
fully resisted  by  the  assignees,  they  were  held  liable  for  interest  at  5 
per  cent,  and  costs ;  but  a3  their  Of^osition  arose  from  proper  motives, 
they  were  allow^  to  reimburse  themselves  out  of  the  estate.  (Exp. 
Loxley,  1  6.  &  J.  S45.)—T-Exp.  Harrison  in  nure,  Remingtony  250. 

3.  {Solicitor,)  Neither  the  solicitor  to  a  commission,  nor  his  partner,  is 
allowed  to  be  an  assignee.  (Exp.  Badcock,  1  M.  &  M.  243.) — Eaip, 
JRice  in  mre,  Oldjieldy  259. 

And  see  Evidence,  2. 

COMMISSION. 

1.  {Renewal,)  A  renewed  commission  may  issue  for  the  bankrupt  to 
surrender,  previous  to  superseding. — Exp,  Galpin  in  mre.  Coles  and 
Galpin,  207. 

2.  {Same,)  If  a  commission  is  renewed  to  a  distant  place  at  which  only 
a  small  proportion  of  creditors  reside,  the  eourt  will  supersede  the 
renewed  commission,  and  renew  the  original  back  to  the  place  at 
which  it  bad  been  first  worked.  It  is  not  necessary  that  a  person 
should  be  a  creditor  to  take  out  a  renewed  commission. — Exp.  Waring 
inm^e,  Ttirton,  216. 
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« 

3.  (Supersedeas.)  If  after  drawing  lots  in  the  bankrupt  office,  it  is  disco- 
vered that  two  of  the  commissioners'  named  by  the  successful  |>eti- 
tibner  are  creditors,  the  commission  will  be  superseded  with  costs. 
(Exp.  Mathews,  I  G.  &  J.  165;  Exp.  Mair,  19  Ves.  660.>— Eip.  Kemp 
in  mre,  Lodge^  257.  ' 

4.  {Second  Commission,)  A  commission  having  issued  against  a  person  who 
had  previous  to  the  first,  compounded  with  his  creditors,  the  Lord 
Chancellor  refused  to  supersede  the  second,  because  lbs.  in  the  pound 
had  not  been  paid  under  the  first;  on  the  ground  that  his  power  to 
issue  a  third  commission  in  these  cases  is  not  taken  away  or  limited 
by  the  act;  and  events  might  happen,  as  the  falling  in  of  a  reversion, 

'  by  which  all  debts  might  be  paid  under  the  second,  and  a  surplus  left 
to  be  divided  under  a  Dnrd.^^Earp,  Welsh  in  mre.  Merryweathery  276. 

[This  decision  is  in  contradiction  to  the  opinions  of  the  judges  of 
the  King's  Bench,  who  held,  that  where  \bs.  in  the  pound  has  not  been 
paid  under  a  second  commission,  a  third  is  absolutely  void,  inasmuch 
as  there  is  nothing  upon  which  it  can  operate,  all  the  bankrupt's  pro- 
perty being  vested  in  the  assignees  under  the  second.  Tilt  v.  Wilson, 
7  B.  &  C.  684;  see  also  in  mre.  Coleman,  1  M.  &  M.  15;  2  L.  M. 
203.  The  127th  section  of  the  6  6. 4.  c.  16.  provides,  that  where  a 
bankrupt  has  been  bankrupt  before,  or  compounded,  or  taken  the 
benefit  of  the  insolvent  act,  unless  \bs.  in  the  pound  is  paid,  his  future 
effects  shall  vest  in  the  assignees,  notwithstanding  his  certificate.] 

5.  (Surrender.)  Where  a  bankrupt  was  prevented  by  illness  from  sur- 
rendering on  the  42nd  day,  the  courts  upon  consent  of  all  the  creditors, 
superseded  without  another  surrender.  (Exp.  Glyn,  1  Mont.  134.) — 
Exp.  Norcott,  281. 

COMMITMENT. 

After  the  usual  four-day  order  to  pay  money,  but  without  any  demand 
having  been  made,  an  order  of  commitment  was  obtained  upon  affida- 
vit of  service  of  the  order  and  of  non-compliance  with  its  conditions. 
On  application  of  the  person  committed,  the  order  of  commitment 
was  discharged  with  costs.  (Wilkins  v.  Stephens,  19Ves.  117.) — 
Exp.  Dicas  in  mre.  Nokes,  215. 

DIVIDEND. 

An  order  of  dividend  made  in  the  presence  of  less  than  three  commis- 
sioners is  invalid.^— JELe^.  Day  and  Cooper  in  mre.  Fenton,  213. 

DOCKET. 

When  there  are  two  dockets,  one  of  which  is  free  from  objection,  and 
gives  full  information  to  the  creditors,  and  by  the  other  they  may  be 
misled,  the  court  will  always  prefer  the  former. 

Leave  of  the  court  must  be  obtained  to  issue  a  country  commission, 
against  a  person  trading  in  London.  (Exp.  Bignold,  V.  C.  20th  July, 
X831.)— Eay.  Hill  in  mre.  Broom,  260. 

ENROLMENT.    See  Evidence,  1. 
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EVIDENCE. 

I  On  a  petition  to  superaedey  the  solicitor  under  the  commission  filed  an 
affidavit  in  opposition,  upon  the  allegations  in  which  a  true  bill  for 
perjury  was  found :  on  a  petition  stating  that  it  was  necessary  to  pro- 
duce the  commission  and  proceedings,  and  the  original  affidavit  at  the 

,  trial,  the  court  ordered  them  to  be  deposited  in  the  secretary's  office 
and  produced  at  the  trial.  (Exp.  Warren,  I  Rose,  276.) — Exp.  Tipton 
in  mre.  Harris^  214. 

2.  In  a  suit  against  D,  witnesses  were  examined ;  but  before  publica- 
tion, a  commission  issued  against  him.  The  same  plaintiffs  then  filed 
a  supplemental  bill  against  the  assignees,  who  answered;  and  the 
plaintiffs  having  replied,  proceeded  with  the  examination  of  their  wit- 
nesses ;  and  publication  having  passed,  the  original  and  supplemental 
cause  came  on  for  hearing.  Held,  that  no  witoesses  examined  in  the 
original  suit  were  admissible  against  the  assignees,  except  those  who 
had  been  examined  before  the  time  of  D's  bankruptcy,  or  after  issue 
joined  in  the  suit  in  which  they  were  parties,  and  that  all  intermediate 
evidence  must  be  excluded. — HUchins  v.  Congreve,  225. 

IMPERTINENCE.    See  Petition,  2. 

INTEREST. 

The  182d  section  of  the  66. 4.  c.10.  as  to  the  payment  of  interest  is 
not  retrospective.  (Exp.  Shepherd,  1  M.  &  M.  C7,)^-Exp.  Sammon  in 
mre,  Sammon,  253. 

» 

MONEY  PAID  INTO  COURT. 

Money  paid  into  court  under  an  order  is  specifically  fixed  with  the 
equities  of  the  plaintiffs,  and  as  such  is  not  within  the  operation  of 
the  108th  section  of  the  6  Geo.  4. —  HitcJuns  v.  Congreve,  225. 

PARTNER. 

1.  If  on  a  joint  commission  against  three  partners,  one  of  them  pays 
the  deficiency  of  the  joint  estate  ouit  of  his  private  estate,  and  there 
is  a  surplus  on  the  separate  estates  of  each  of  the  others,  the  partner 
so  paying  is  entitled  to  such  surplus  before  interest  is  paid  to  the 
separate  creditors. — (Exp.  Reeve,  9Ves.590;  Exp.Minchin,  2G.& 
J.  287.) — Exp,  Rix  in  mre.  Bix,  237. 

2.  The  surplus  of  a  Separate  estate  must  be  carried  to  a  deficient  joint 
estate  before  payment  of  a  voluntary  bond. — (Gardner  ▼.  Shannon, 
2  Scho.  &Lef.  280.) — Exp.  Spurrier  in  mre.  of  Spurrier,  246. 

PETITION. 

!•  (^Signature.)  A  petition  by  a  person  in  Ireland  or  Scotland  must 
be  signed  by  the  petitioner. — Exp.  Cumming,206, ;  Exp.  Ptad  in  mre. 
ofMonteith,  252. 

[The  order  of  August  12tb,  1809,  orders  that  all  petitions  in  bank* 
ruptcy  shall  be  signed  by  the  petitioners,  *'  except  in  cases  of  part- 
nership, or  absence  firom  the  kingdom,  in  the  former  of  which  cases 


220  Digest^  of  Cases. 

the  signature  of  one  of  the  partners  is  to  be  deemed  sufficient,,  and 
in  the  latter  case,  the  petition  i&  to  be  signed  by  the  person  present- 
ing the  same  on  behalf  of  the  penon  so  abroad.''] 
2.  (Ifopertinence.y  A  petition  to  refer  an  affidavit  for  impertinence 
should  be  presentied  before  the  original  petition  is  heard,  and  must 
be  signed  by  the  person  scandalized. — Exp,  Pelkam  in  mre,  Pelhamy 
209. 

PROOF. 

1.  (.Dividend,)  If  a  creditor  omits  to  prove  at  the  final  dividend,  he 
may  be  permitted  to  prove  afterwards,  leaving  undisturbed  any  pay- 
ments already  made,  and  putting  those  creditors  not  paid  in  the  same 
situation  as  if  he  had  proved  originally. — Exp,  Day  and  Cooper  in  mre, 
Fenton,  212. 

2.  (Partner,)  A  person  who  applied  to  take  the  benefit  of  the  insolvent 
act,  but  paid  the  detaining  creditor's  debt  and  was  liberated,  was 
held  not  to  be  insolvent  within  the  rulp  that  proof  cannot  be  made 
against  the  separate  estate,  if  there  is  a  solvent  partner.  There 
ought  to   be  a  judicial  declaration  of  insolvency.      (Exp.  Jauson, 

*  Buck.  229.)  The  62nd  section  of  the.  bankrupt  act  applies  only  to 
partnerships  subsisting  at  the  time  of  the  bankruptcy. — Exp,  Morris 
in  mre,  Desormeaux,  218, 

3.  (Distinct  firms,)  Where  one  member  of  a  firm  carrying  on  business 
on  his  separate  account  supplies  goods  to  the  firm,  his  assignees  are 
entitled  to  prove  for  the  debt,  but  not  so  for  money  advanced.  (Exp. 
Sillitoe,  1  G.&  J.383;  Exp.  Adams,  1  Rose,  306;  Exp.  Johns,  Cook 
346;  Exp.Castell,  2  G.&  J.  126.)— JEjy.  Cook  in  mre.  Petherbridge^ 
228. 

REPUTED  OWNERSHIP. 

1.  If  one  of  four  partners  die,  and  the  survivors  obtain  securities  as  a 
compromise  for  a  debt  due  to  the  four,  and  become  bankrupts,  the  se- 
curities are  by  reputed  ownership  distributable  among  the  creditors 
of  thjB  three.-^Er/).  Taylor,  in  mre.  Campbelly  240; 

2.  If  four  partners  purchase  goods  on  account  of  themselves  and  two 
other  firms,  and  they  remain  in  the  possession  of  one  of  th6se  two  up 
to  the  time  of  the  bankruptcy  of  the  four,  they  do  not  pass  to  the  as- 
signees of  the  four.    (Exp.  Flyn,  1  Atk.  187.) — Ibid. 

3.  If  goods  are  consigned  abroad  by  a  firm,  and  are  returned  after  the 
death  of  one  member,  and  lie  in  the  docks  at  the  time  of  the  bank- 
ruptcy of  the  firm,  and  the  bill  of  lading  is  sent  to  the  holder  of  a  bill 
of  exchange  dishonoured  by  the  firm,  and  is  in  his  hands  at  the  time 
of  the  b^n|f;ruptcy  pf  the  survivors ;  neither  the  goods,  nor  the  bill  of 
lading,  are  in  the  reputed  ownership  of  the  survivors. — Ibid. 

4.  Goods  in  the  hands  of  an  agent  who  claims  a  lien,  are  not  in  the 
reputed  ownership  of  the  principal. — (Greening  v.  Clarke*  4  B.  &  C. 
3l6.yrlbid, 
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5.  If  one  member  of  a  firm  possessed  of  a  mortgage  of  a  real  estates  dies, 
and  the  survivors  continue  in  possession,  it  is  not  in  their  reputed  . 
ownership.    (Ryal  v.  Rolle,  1  Atk.  165 ;   Jones  r.  Gibbons,  9  Yes. 
407;  Exp.Vauxhall  Bridge,  1  G.  &  J.  \(M.)-^Ih%d, 

[See  the  6  Geo,  4.  c.  16.  s.  79.  as  to  property  in  the  possession,  or- 
der, or  disposition,  of  a  bankrupt  at  the  time  of  his  bankruptcy.] 

SERVANTS. 

1.  The  workmen  of  a  coachmaker  who  worked  by  the  piece,  and  re- 
ceived a  specific  sum  for  each  particular  job,  the  master  finding  all 
the  materials,  and  where  there  is  lio  hiring  for  any  specific  time,  are 
not  servants  within  the  meaning  of  the  6  Geo.  4.  c.  16.  s.  48 ;  and  are 
therefore  not  entitled  under  a  commission  to  the  payment  of  the 
amount  due  to  them  for  the  last  six  months  of  their  service.  (Ghilcot 
▼.Bromley,  12Ves.  114.) — Exp,  GreUkr,inmre,  JWocnci/, 264,  (revers- 
ing the  decision  of  the  Vice  Chancellor  in  this  case ;  l  M.&  M.  95; 
L.  M,  Vol.  II.  p-  203.) 

2.  Weekly  labourers  and  workmen,-  employed  by  a  bailder  as  excava- 
tors and  bricklayers,  are  not  servants  within  the  act.  —  Exp,  Craufort 
in  mre,  Streathevy  270. 

SIGNATURE.    See  Petition,  1. 

SOLICITOR.    See  Assignee,  3;  Taxation. 

StEAM  PACKET. 

Shareholders  in  a  steam  packet  are  not  traders;  the  act  not  mentioning 
carriers  of  any  description. — Exp.  Wiswould  in  mre,  IViswouldy  263. 

«  «  •  *        •  ■ 

SURPLUS.    See  Partner. 
SURRENDER.    See  Commission,  1,  5. 

TAXATION. 

If  the  assignees  neglect  to  have  a  solicitor's  bill  taxed  by  the  commis- 
sioners, the  bankrupt  may,  after  having  settled  with  his  creditors,  ap- 
ply to  the  general  jurisdiction  of  the  Court  in  order  to  tax  the  bill. — 
Exp,  Bai/ley  in  mre.  Broom,  208, 

TRUSTEE. 

Where  upon  the  bankruptcy  of  a  trustee,  one  person  is  entitled  to.  the 
whole  trust  estate,  the  Court  will  upon  petition,,  with  the  consent  of 
the  assignees,,  orde^  the  bankrupt  to  transfer  and  deliver  it  to  such 
person  without  .a  new  trustee,  under  the  79th  liection  of  the  act. — 
Exp  Hancox  in  mre,  Cavenagh,  247. 
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(I  &  2  William  JY.-^CoTUinued.) 


Cap.  43. — An  Act  for  amendiiig  and  making  more  effectual  the  Laws 
Goncerning  Turnpike  Roads  in  Scotland.  [15th  Oct.  1831.] 

Cap.  44. — An  Actio  amend  an  Act  passed  in  the  Parliament  of  Ireland, 
in  the  Fifteenth  and  Sixteenth  Years  of  the  Reign  of  His  M^esty 
King  George  the  Third,  intituled,  An  Act  to  prevent  and  punish 
tumultuous  Risings  «tf  Persons  nvithin  this  Kingdom,  and  for  other 
Purposes  therein  mentioned.  [16th  Oct.  1831.] 

Cap.  45. — An  Act  to  extend  the  Proyisions  of  an  Act  padsed  in  the 
Twenty-ninth  Tear  of  the  Reign  of  His  Majesty  King  Charles  the 
Second,  intituled,  An  Act  far  confirming  and  perpetuating  Augment- 
ations made  by  Ecclesiastical  Persons  to  small  Vicarages  and  Cu- 
racies;  and  for  other  Purposes.  {15th  Oct.  1831.] 
S.  1.  After  vecating  the  prorisions  of  the  29  C.2.  c.  8.  whereby  the 
augmentations  made  to  small  vicarages  and  curacies  were  Bmited'to 

'  one  moiety  of  the  yearly  value  of  the  rectory  impropriate  out  of  which 
such  augmentation  was  granted,  repeals  so  m«ch  of  the  recited  act  as 
limits  ibe  amount  of  the  augmentation. 

S.2.  The  provisions  of  theTecited  act  shall  extend  toanyaug'^ 
mentation  to  be  made  out  of  tithes,  though  the  same  foe  not  a  poHibn 
of  tithes :  and  it  shall  be  lawful  to  grant  such  augmentation  to  the 
incumbent  of  any  church  or  chapel  within  the  parish  in  which  the 
rectory  impropriate  shall  lie,  or  in  which  the  tithes  shall  arise,  whe- 
ther the  incumbent  .be  a  vicar  or  curate. 

S.  3.  Recited  act  to  extend  to  augmentations  by  colleges  and  hds- 
'  pitals,  provided  that  such  augmentation  shall  be  made  to  the  inculoi- 
iient  of  some  church  or  chapel  within  the  parish  in  ^liich  the  rectoty' 
impropriate  shall  lie,  or  in  which  the  tithes  shall  arise. 

S.  4.  Thf)  provisions  in  the  ^recited  act  (except  the  provision  before 
repealed,)  shall  extend  to  every  augmentation  granted  to  the  incum- 
hent  of  any  church  or  chapel  in  the  patronage  of  the  grantor,  or  lessor, 
or  reserved  by  way  Of  increase  of  rent  to  the  lessor,  but  intended  for 
the  benefit  of  such  incumbent,  by  any  ecclesiastical  person,  college  br 
'  liospif&l,  so  making  such  grant  out  of  any  lands,  tenements  or  other 
'  hereditaments,  belonging  to  them. 

S.  5.  All  such  augmentations  to  be  in  the  form  of  annual  rents,  the 
recited  act  and  this  act  not  to  apply  to  any  other  kind  of  augment- 
ation. 

S.  6.  Where  hereditaments  are  in  lease  on  which  an  annual  reiK 
is  payable  to  the  persons  making  the  augmentation,  a  part  of  the  rout 

Q  2 
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reserved  may  be  granted  as  an  angmeotatiouy  in  which  case  the  pre- 
mises charged  shall  be  chargeable  during  and  after  the  lease ;  and 
after  netice  of  such  grant  to  the  lessee  in  possession,  the  incumbent 
may  enforce  payment  as  the  grantor  might  have  done ;  and  after  the 
determination  of  the  lease  may  enforce  payment  in  the  mode  provided 
by  the  recited  act. 

S.  7.  Where  such  rectory  impropriate  or  other  hereditaments  are 
subject  to  a  lease  on  which  a  rack-rent  is  not  reserved,  an  augment- 
ation may  be  granted  to  take  effect  on  the  determination  of  the 
lease. 

S.  8.  In  such  cases,  the  time  from  which  the  augmentation  is  to 
take  effect  may  be  deferred^on  a  renewal  of  the  lease,  for  not  exceed- 
ing twenty-one  years  (or  in  case  of  houses  that  may  be  leased  for 
forty  years  under  the  act  of  the  14th  of  Eliz.  c.  11.),  for  forty  years, 
to  be  computed  from  the  commencement  of  the  lease  during  which 
the  augmentation  shall  have  been  granted. 

S.  9.  In  future  leases  of  part  of  the  hereditaments  so  charged,  the 
lessor  may  agree  that  the  lands  leased  shall  be  liable  to  only  a  part 
of  such  augmentation,  in  which  case  no  other  part  of  such  augment- 
ation shall  be  charged  on  the  premises  so  leased :  provided  that  the 
several  parts  charged  shall  be  a  competent  security  for  the  proportion 
of  the  augmentation  charged  on  each. 

S.  10.  Repeals  so  much  of  the  recited  act  as  requires  an  express 
continuance  of  the  augmentation  in  new  leases. 

S.  11.  Ecclesiastical  corporations,  colleges,  or  hospitals,  being  the 
owners  of  rectories  impropriate,  or  tithes,  may  by  d6ed  annex  the 
same  to  any  church  or  chapel  within  the  parish  in  which  the  rectory 
impropriate  lies,  or  the  tithes  arise. 

S.  12.  Ecclesiastical  persons,  colleges,  and  hospitals,  may  annex 
lands,  &c.  held  by  them,  to  any  church  or  chapel  in  their  patronage. 

S.  13.  Such  annexations  to  be  without  prejudice  to  prior  leases, 
and  the  rents  reserved  thereon,  or  some  portion  thereof,  to  be  deter- 
mined by  the  instrument  of  annexation :  the  incumbent  V>  have  the 
same  powers  as  the  persons  making  the  annexation  to  enforce  pay- 
ment of  the  rent. 

S.  14.  The  provisions  of  the  39  &  40  Geo.  3.  c.41.  shall  extend  to 
annexations  of  hereditaments,  which  have  been  accustomably  de- 
mised with  other  hereditaments  in  one  lease,  under  one  rent,  or  divers 
rents  issuing  out  of  the  whole,  where  such  other  hereditaments  shall 
be.  separately  demised. 

S.  15.  Powers  restricted  to  persons  being  patrons  of  benefices,  may 
be  exercised  when  such  persons  are  entitled  only  to  the  alternate 
presentation. 

S.  16.  powers  of  augmentation  not  to  be  applied  to  benefices  ex- 
ceeding 300Z.  in  yearly  value,  nor  so  as  to  raise  any  benefice  to  more 
than  350/.  per  annunu 

S*  17.  Such  clear  yearly  value  to  be  ascertained  and  certified  by 
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two  persons  appointed  by  the  archbishop  or  bishop  having  juriJi- 
.  diction. 

S.  18.  Requires  the  consent  of  certain  persons  specified,  prior  to 
the  exercising  the  powers  in  the  recited  act  -and  this  act 

S.  19.  Incumbent  not  to  exercise  any  of  the  powers  aforesaid  with 
respect  to  hereditaments  to  which  he  may  be  entitled  in  right  of  his 
benefice. 

S*  20.  An  incumbent  of  a  benefice  entitled  to  tithes  not  within  the 
limits  of  such  benefice,  may,  with  the  consent  of  the  bishop  and  pa- 
tron, annex  such  tithes  to  a  church  or  chapel  in  the  parish  where  they 
«rise. 

S.  21.  A  rector  or  yicar,  with  the  consent  of  the  bishop  and  patron, 
may  annex  a  part  of  the  tithes  belonging  to  the  rectory  or  vicarage, 
or  grant  an  annual  sum»  charged  on  the  tithes  or  revenues  of  such 
rectory  or  vicarage,  to  the  incumbent  of  any  chapel  of  ease  &c.  with- 
in such  rectory  or  vicarage. 

S.  22.  The  preceding  power  not  to  be  exercised  for  the  purpose  of 
making  an  annexation  or  grant  to  any  chapel  of  ease  situate  within  a 
district,  which  under  the  provisions  of  the  58  Geo.  3:  c.  45.  shall  be 
intended  to  become  a  distinct  parish. 

S.  23.  Where  the  patronage  of  a  benefice  is  in  the  crown,  the  con- 
sent of  the  crown  to  the  exercise  of  the  powers  in  this  act,  shall  be 
testified  by  the  First  Lord  of  the  Treasury  where  the  benefice  is  above 
the  yearly  value  of  20Z.  in  the  King^s  books  ;  when  not  exceeding  20/. 
by  the  lord  chancellor ;  or  if  in  the  patronage  of  the  crown  in  right 
of  the  duchy  of  Lancaster,  by  the  chancellor  of  the  duchy. 

S.  24.  Where  the  patron  is  a  minor,  idiot,  lunatic,  or  feme  covert, 
the  consent  to  be  testified  by  guardian,  committee  or  husband;  in  the 
latter  case  with  the  wife's  consent  in  writing. 

S.  25.  Provision  as'to  cases  in  which  the  patronage  belongs  to  the 
duchy  of  Cornwall. 

S.  26.  The  instrument  by  which  the  above  powers  shall  be  exer- 
cised shall,  within  two  calendar  months,  be  deposited  in  the  registry 
of  the  diocese. 

S.  27.  An  office  copy  of  instruments  deposited  in  the  registry  to  be 
evidence :  the  registrar  allowed  five  shillings  for  depositing,  one  shil- 
ling for  search  or  inspection,  and  sixpence  a  folio  for  an  office  copy. 

S.  28.  The  word  **  benefice''  in  this  act  to  comprehend  rectories, 
vicarages,  donatives,  perpetual  curacies,  parochial  and  consolidated 
chapelries,  district  parishes  and  chapelries^  and  churches  and  chapels 
having  a  district  assigned  thereto. 

S.  29.  This  act  to  apply  to  every  college  and  hall  in  Oxford  and 
Cambridge,  and  to  the  colleges  of  Eton  and  Winchester. 
S.  30.  To 'extend  to  England  and  Wales  only. 

Cap.  46. — An  Act  to  allow  the  Importation  of  Lumber,  and  of  Fish  and 
Prorisionsy  d«ty-free  into  the  Islands  of  Barbadoea  and  Saint  Yin- 
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cent ;  and  to  htdenitrify  the  GbTemon  and  others  lor  haviiif^  pei^ 
mitted  the  Importation  of  those  articles  daty-free. 

f  15th  October  1^1.}: 

Cap.  *7..— An  Act  to  revive  for  One  Year,  three  Actsnadein  the  forty- 
seventh  and  fiftieth  Years  ef  the  Reign  of  His  Majesty  King  George 
the  Third,  and  In  the  Tenth  Year  of  the  Reign  of  Hia  late  Majesty 
King  George  the  Fourth,  for  the  preventing  Improper  Persons  from 

'  having  Arms  in  Irekind>  and  to  indemnify  attek  Persona  as  nay  have 
act6d  in  the  Execntion  of,  and  pursuant  te^  the  Frovisiana  of  tlie  said 
Acts  since  the  Ejtpiration  thereof^  [fSth  Oetober,  ¥831.] 

Cap.  48* — An  Act  te»  amend  an  Act  passed  in  the  Parliament  of  Ire- 
land in  the  Fifth  Tear  of  His  Majesty  King  6e(»ge  the  Third,  lor  es- 
tabHshing  Public  Hospitals  in  Ireland.  [16th  Oetc^r,  l^l.) 

Cap.  49.— An  Act  to  repeal  so  much  efan  Act  pissed  in  Ireland  in  the 
Fourth  Year  of  King  George  tiie  First,  for  the  better  regulating  the 
Town  of  Galway,  and  for  strengthening  the  Protestant  Interest  there- 
in as  limits  the  Franchise  created  by  the  said  Act  to  Protestants  only.. 

[Idth  October,  1831.) 

Cap;  50. — An  Act  to  enable  the  Commissioners  of  His  Majesty's  Trea- 
sury to  make  a  Conveyance  of  Frei^  Whaf  f  in  tiie  City  of  London. 

flfit^i  October,  1831  ] 

Cap,  51. — An  Act  to  amend  an  Act  of  the  Seventh  Year  of  the  Reign 
of  His  late  Majesty  King  George  the  Fourth,  for  making  Provision 
for  the  uniform  Valuation  of  Lands  and  Tenements  in  the  several 
Baronies,  Parishes  and  other  Divisions  of  Coanties  in  Ireland,  for 
the  Purpose  of  the  more  equally  Levying  of  the  Rates  and  Charges 
upon  the  same.  [20th  October,  1 831  .J 

Cap.  52. — An  Act  to  repeal  an  Act  passed  in  the  Fifty-second  Year  of 
the  Reign  of  His  Majesty  King  Creorge  the  Third,  to  provide  for  the 
more  speedy  Examination,  Controuling,  and  finally  Auditing  the 
Military  Accounts  of  Ireland.  [20ih  October,  1831.} 

Cap.  53. — An  Act  to  regulate  the  Payment  of  the  Duties  on  Hops. 

[aOth  October,  1831.) 

Cap.  54. — An  Act  t^  apply  the  Sum  of  One  million  eight  hundred 
thousand  Pounds  out  of  the  Consolidated  Fund  to  the  Service  of 
the  Year  One  thousand  ^ight  hundred  and  thirty^ne ;  and  to  appro- 
priate the  Supplies  granted  in  this  Session  of  Parliament. 

[30th  October,  1831.} 

-  Cap.  55. — =Au  Act  to  consolidate  and  amend  the  Laws  for  suppressing 
the  illicit  making  of  Malt  and  Distillation  of  Spirits  in  Ireland. 

[20tti  October,^  1831.} 

Cap.  56.^   An  Act  to  establish  a  Court  in  Bankruptcy. 

[30th  October^  1831.} 

S.  1.  It  shall  bo  lawful  for- his  majesty  to  establish  a  court  of  judi- 

«ati»e  to  be  called  ^^  The  Court  of  Bankruptcy ,"  and  to  c^ppoint  a 

K  Tht  original  Bill  may  be  seen  Vol.  V.  p*  510. 
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4eij«9Dt  or-barriBter  of  net  len  tban-  tea  years  ataadingi  to  be  the 
chief  judge  of  the  said  court,  and  three  seijeanta  or  barrislen  of  not 
less  than  ten  years  standing,  or  of  fiire  years  standing  having  pre- 
yiously  practised  five  years  as  special  pleaders,  to  be  other  jodges  of 
the  said  court;  and  six  barristers  of  not  less  than  seven  years  stand- 
ing, or  of  four  years  9tanding  having,  previously  practised  aa  special 
pleaders  for  three  years,  to  be  commissioner^  of  the  said  court,  and 
•toeupply  any  vacancy  in  the  hamber  Qf  the  said  judges  or  conunis- 
flioQen^-rSucb  court  shall  constitute  a  court  of  law  and  equity,  and 
shall,,  together  with  every  judge  and  commissioner  thereof,  exercise 
all  the  rights  and  privileges  of  a  court  of  record,  or  judge  of  a  oour^  of 
record,  hB  fully  .as  the  same  are  exercised  by  any  of  the  courts  or 
judgea  at  Westminster. 

&  2*  The  said  judges,  or  any  three  of  them,  to  form  a  court  of. re- 
view, and  have  contrpul  in  .all  matters  of  bankruptcy,  and  in  all  such 
nwtters  of  bankruptcy  as  are  now  usually  brought  before  the  Lord 
Chancellor  by  petition  or  otherwise,  and  also  to  hear  and  determine 
dSL  such  matters  as  are  by  this  act,  or  may  be  by  the  rules  and  regula- 
tions made  in  pursuance  hereof,  referred  to  the  said  court  of  review. 

S.3.  All  such  matters  to  be  determined  in  the  said  court  of  review 
to  be  brought  on  by  way  of  petition,  motion,  or  special  case,  subject 
to  an  appeal  to  the  Iiord  Chancellor,  on  matters  of  li^w  and  equity, 
or  on  refusal  or  admission  of  evidence  only ;  such  appeal  to  be  on  a 
special  case,  and  in  no  other  mode  whatsoever,  except  the  Lord  Chan- 
cellor otherwise  direct ;  such  special  case  to  be  approved  and  certi- 
fied by  one  of  the  judges  of  the  court  of  review  in  matter  arising  in 
that  court,  and  by  the  judge  trying  the  issue  on  matters  arising  out  of 
the  trial  of  issues,  the  determination  of  such  judge  to  be  conclusive : 
provided  that.all  appeals  shall  be  heard  by  the  Lord  Chanceillor  only, 
and  not  by  any  other  judge  of  the  Court  of  Chancery.    . 

S.  4*  The  court  of  review  may  direct  any  issue  of  fact  arising 
therein  to  be  tried  by  a.  jury,  before  one  of  the  judges  thereof,  or  be- 
fore a  judge  of  assize,  and  may  issue  process  to  compel  the  at- 
tendance of  jurors  and  witnesses,  and  to  enforce  its  orders  and 
decrees. 

S.  5.  All  costs  of  suit  to  be  in  the  discretion  of  the  court,  and  to  be 
taxed  by  a  master  in  chancery. 

S.  6.  The  six  commissioners  to  be  formed  into  two  subdivision 
courts,  consisting  of  three  commissioners  each,  and  all  references  or 
adjournments  by  a  single  commissioner  to  a  subdivision  court,  to  be 
to  that,  to  which  he  belongs,  unless,  for  some  sufficient  cause  he  shall 
think  fit  otherwise  to  direct ;  the  said  subdivision  courts  to  sit  either 
in  public  or  private,  unless  where  otherwise  provided  by  this  act. 

S.  7.  Any  one  or  more  of  the  said  commissioners,  may  execute 
all  the  powers  and  authorities  vested  in  commissioners  of  bankrupt, 
provided  that  no  single  commissioner  shall  have  power  to  commit  an^ 
person  examined  beiore  him, .  otherwise  than  to  the  custody  of  an 
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officer  of  the  said  courts  to  be  by  him  detained  and  bEOught.Dp-  within 
*    three  days  after  such  commitnieiit  before  a  subdivision  court,  or  a 
court  of  review  to  be  assembled  for  that  purpose. 

S.  8.  Oath  to  be  taken  by  judges  and  commissioners. 

S.  9.  The  king  may,  from  time  to  time,  appoint  two  registrars,  and 
not  exceeding  eight  deputy  registrars  to  act  in  the  said  court  of  bank- 
'  raptcy,  and  to  attend  upon  and  assist  the  judges  and  commissioners ; 
.  such  officers  to  hold  their  respective  offices  during  good  behaviour ; 
provided  that  it  shall  be  lawful  for  his  majesty  to  remove  any  such 
officers  for  sufficient  reason  stated  in  a  certificate  from  the  said 
court  of  review  or  one  of  the  subdivision  courts. 

S.  10,  All  attornies  and  solicitors  may  be  admitted  and  have  their 
names  enrpjled  in  the  court  of  bankruptcy,  without  any  fee  or  charge, 
other  than  such  as  shall  be  allowed  by  this  act,  or  any  rule  or  regula- 
tion to  be  made  in  pursuance  thereof,  and  may  appear  and  plead  in 
any  proceedings  in  the  said  court  without  employing  counsel  (except 
in  proceedings  before  the  court  of  review,  and  upon  the  trial  of  issues 
hy  jury) ; '  any  person  not  being  an  attorney  or  solicitor  duly  admitted, 
who  shall  practise  in  the  said  court  as  such,  shall  be  liable  to  all  the 
penalties  incident  to  a  contempt  of  the  court.  All  laws  and  statutes 
now  in  force  concerning  attorneys  and  solicitors,  shall  extend  to  at- 
torneys and  solicitors  practising  in  the  court  of  bankruptcy. 

S.  11.  The  judges,  with  the  consent  of  the  Lord  Chancellor,  shall 
have  power  to  make  general  rules  and  orders  for  regulating  the  prac- 
tice oC  the  court. 

S.  12,  In  every  case  wherein  the  Lord  Chancellor  hath  power  to 
issue  a  commission  of  bankrupt,  it  shall  be  lawful  for  him,  and  also 
for  the  master  of  the  rolls,  the  vice-chancellor,  and  each  of  the  masters 
of  the  Court  of  Chancery  acting  under  any  appointment  by  the  Lord' 
Chancellor,  on  petition  against  a  trader,  having  committed  an  act  of 
bankruptcy,  by  a  creditor  on  filing  affidavit  and  giving  bond  as  hereto- 
fore, to  issue  his  fiat  under  his  hand  in  lieu  of  such  commission,  au- 
thorizing the  creditor  to  prosecute  his  complaint  in  the  court  of  bank- 
ruptcy or  elsewhere,  before  such  person  as  the  lord  chancellor,  the 
master  of  the  rolls,  the  vice-chancellor,  or  one  of  the  masters  of  the  ' 
Court  of  Chancery  acting  as  aforesaid,  may  nominate;  the  persons  so 
appointed,  to  have  the  like  authority  as  if  they  were  appointed  special 
commissioners  by  virtue  of  a  commission  under  the  great  setd. 

S.  13.  Every  fiat  to  be  filed  and  entered  of  record,  and' thenceforth 
to  be  a  record  of  the  said  court,  whereupon  a  commissioner  may  pro- 
ceed as  heretofore. 

S.  14.  The  judges  who  go  the  several  circuits  in  England  and 
Wales,  may  be  directed  by  the  Lord  Chancellor  to  return  to  him 
the  names  of  such  number  as  he  shall  think  fit  to  require,  of  banisters 
and  attorneys  practising  in  the  counties  belonging  to  the  said  circuits, 
and  upon  such  persons  being  approved  by  the  Lord  Chancdlor,  the 
fiats  aforesaid,  not  directed  to  the  court  of  bankruptcy,  shall  be 
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directisd'^to  some  one  or  more  of  Bueh  persons  in  rotatimi  to  act  as 
eoramissioners  of  bankrupt :  provided  tiiat  the  Lord  Chancellor  may 
at  any  time  remove  any  persoti  frorar  the  lists  so  returned^   ' 

S.  15.  Oath  to  be  taken  by  commissioners  in  the  country. 

S.  16.  All  the  laws  and  statutes,  rules  and  orders  now  in  force  re- 
lating to  bankrupts,  or  to  proceedings  in  bankruptcy^,  shall  esclend  in 
every  respect  as  far  as  the  same  may  be  applicable  to  this  act^  and  to 
fiats  issued  in  pursuance  thereof. 

S.  17.  If  any  trader  adjudged  bankrupt  shall  present  a  petition, 
praying  the  reversal  of  the  adjudication,  within  two  calendar  months, 
if  he  be  then  residing  within  the  United  Kingdom,  or  within  three 
calendar  months,  if  then  residing  in  any  other  part  of  Europe,  or 
within  one  year  if  (hen  residing  elsewhere;  or  within  such  other  time 
as  the  said  court  shall  allow  (not  exceeding  one  year  from  the  adjtidi- 
cation)  such  court  of  review  shall  proceed  to  hear  and  decide  on  the 
said  petition ;  or,  at  the  option  of  the  bankrupt,  and  on  his  finding 
security  for  costs  (if  required),  shall  direct  an  issue  to  try  any  matter 
of  fact  affecting  the  validity  of  such  adjudication ;  if  the  verdict  on 
such  issue  shall  not  be  set  aside,  within  one  month  after  the  trial,  or 
if  the  adjudication  shall  not  be  set  aside  by  the  court  of  review  on  such 
petition,  such  verdict  or  adjudication  shall*  be  against  the  bankhipt, 
petitioning  creditor,  assignee,  persons  claiming  tinder  him,  or  in- 
debted to  the  bankrupt's  estate,  conclusive  evidence  that  the  party 
was  or  was  not  a  bankrupt  at  the  date  of  fb»  adjudication;  provided 
that  an  appeal  shall  be  to  the  Lord  Chancellor  from  the  decision  of  the 
court  of  review,  on  matter  of  laW  or  equity,  or  on  the  r^insal  Or  ad- 
mission of  evidence  only. 

S.  18.  Provided  that  after  such  issue  has  been  tried,  the  Lord 
Chancellor,  on  petition  to  him,  within  one  month  after  the  verdict, 
and  on  notice  to  the  bankrupt,  may  order  another  fiat  to  issue  at  the 
instance  of  any  other  than  the  petitioning  creditor,  such  fiat  to  bd  sup- 
ported by  any  debt,  trading  or  act  of  bankruptcy,  other  than  those 
given  in  evidence  on  the  trial  of  such  issue. 

S.  19.  The  Lord  Chancellor,  for  such  cause  as  he  shall  think  fit, 
may  order  the  fiat  to  be  rescinded.  Such  order  to  have  the  force  and 
effect  of  a  writ  of  supersedeas. 

S.  20.  Any  commissioner  making  an  adjudication  of  bankruptcy, 
may  appoint  two  or  more  public  meetings,  instead  of  the  three  meet- 
ings directed  by  the  said  recited  act,  for  the  bankrupt  to  surrender 
and  conform ;  the  last  of  the  meetings  to  be  on  the  forty-second  day 
after  the  publication  of  his  bankruptcy  in  the  Gazette ;  and  the*choice 
of  assignees  to  take  place  on  the  first. 

S.  21:  The  powers  given  to  the  commissioners  may  in  all  cases  be 
exercised  by  the  chief  judge,  or  any  one  of  the  other  judges ;  and 
where  any  such  judge  so  acting,  would,  in. case  he  were  a  commis- 
sioner, make  a  reference  to  a  subdivision  court,  such  reference  shall 
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be  madeiby  such  jvc^  to  the  ooart  of  reTiew,  ioitead  of  to  a  eiibdi- 
vision  coart. 

S.  22.  A  number  of  peraong,  not  excee^ng  thirty,  being  mer- 
chants, •  broken,  or  accountants,  or  who  are  or  have  been  in  any 
way  engaged  in  trade  in  London  or  Westminster,  or  the  parts  adja- 
cent, to  be  chosen  by  the  Lord  Chancellor  to  act  as  official  assignees ; 
one  of  whom  to  be  in  all  cases  an  assignee  of  each  bankrupt's  estate 
and  effects,  together  wiUi  the  assignee  or  assignees  to  be  chosen  by 
the  creditors ;  snch  official  assignee  to  give  such  sepurity,  to  be  sub- 
ject to  such  rules,  and  to  be  selected  for  such  estate,  as  the  judges, 
with  the  consent  of  the  Lord  Chancellor,  shall  direct ;  such  official 
assignee  alone  in  every  case,  unless  otherwise  directed  by  the  Court, 
to  receive  all  the  property,  real  emd  personal,  of  the  bankrupt ;  all 
stock,  monies,  public  securities,  bills  and  other  negotiable  instru- 
.  ments,  to  be  forthwith  paid  by  such  official  assignee  into  the  bank  of 
England  to  the  credit  of  the  accountant  general,  subject  to  such  re- 
gulations as  the  Lord  Chancellor,  or  the  said  court  of  review,  or  any 
,  judge  of  the  court  of  bankruptcy  authorized  so  to  do,  shall  direct ; 
such  assignee  neglecting  to  make  such  payment,  shall  be  liable  to  be 
charged  in  the  same  manner  as  assignees  neglecting  to  invest  money 
in  the  purchase  of  exchequer  bills,  when  directed  so  to  do.  Such 
assignee,  until  assignees  shall  be  chosen  by  the  creditors,  shall  be 
deemed  to  be,  to  all  intents,  a  sole  assignee  of  each  bankrupt's  estate 
and  effects. 

S.  23.  Such  official  assignee  not  authorized  to  interfere  with  the 
assignees  chosen  by  the  creditors,  in  the  appointment  or  removal  of 
a  solicitor  or  attorney,  or  in  directing  the  time  and  manner  of  effect^ 
ing  any  sale  of  the  bankrupt's  estate  or  effects. 

S.  24.  If  any  vacancy  occurs  in  the  piumber  of  the  official  assig- 
nees, the  Lord  Chancellor  may  appoint  some  other  such  person  as 
aforesaid  to  fill  the  vacancy ;  and  in  case  of  the  death  or  removal  of 
any  official  assignee  acting  in  any  bankruptcy,  the  Court  may  appoint 
another  official  assignee  to  act  in  his  place. 

S.  25.  When  any  person  hath  been  adjudged  a  bankrupt,  all  his 
personal  estate  and  effects, 'present  and  future,  shall  become  abso- 
lutely vested  in  the  assignees  or  assignee  for  the  time  being,  without 
any  deed  of  assignment  for  that  purpose  ;  and  in  case  of  the  death  or 
removal  of  any  such  assignees,  and  a  new  assignee  being  duly  ap- 
pointed, all  such  personal  estate  shall  vest  in  the  new  assignee,  with- 
out any  deed  of  assignment  for  that  purpose. 
S.  26.  All  the  real  estate,  present  and  future,  of  a  bankrupt,  in  any 
''    of  the  dominions  of  his  majesty,  shall  vest  in  such  bankrupt's  assignee 
or  assignees  for  the  time  being,  without  any  deed  of  conreyance  for 
that  purpose ;  and  in  case  of  the  death  or  removal  of  any  such  assig- 
nees, and  new  assignees  being  duly  appointed,  such  of  the  aforesaid 
'   real  estate  as  shall  remain  unsold  or  unconveyed,  shall  vest  in  such 
-   new  assignees,  without  any  conveyance  for  the  purpose. 
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S.  127«  Wlier«»  aooordiBg  to  aay  laws  now  i»  force,  a  conveyance  or 
assignment  of  any  real  or  personal  property  of  a  bankrupt  would  re- 
^nive  to  be  registered,  in  erery  such  case  a  certLficato  of  the  appoint- 
ment of  an  assignee  or  assignees  shall  be  registered  in  the  proper 
office ;  and  such  registers  shall  hare  th^  like  effect  as  the  registry  of 
such  conveyance  or  assignment  would  have  had ;  and  the  title  of  any 
purchaser  of  any  such  property,  without  notice  of  the  bankruptcy,, 
who  shall  have  dqly  registered  his  purchase-deed  preTioQs  to  the 
registry  hereby  directed,  shall  not  be  inTftlidaled'by  the  appointment 
of  an  assignee  as  aforesaid,  unless  the  certificate  of  such  appoint- 
ment shall  be  registered  within  two  months  after  the  date  thereof^  as 
regards  the  united  kingdom  of  Great  Britain  and  Ireland,  and  as 
regards  all  other  places,  within  tweLre  mouths  ficom  the  date  thereof. 

S.  28.  The  judges  of  the  (>ourt  sfaaU  cause  a  seal  to  be  made,  and 
ihall  cause  all  such  proceedings  as  shall  require  it  to  be  sealed  there- 
with. 

S.  29.  A  certificate  of  the  appointment  of  the  assignees,  purporting 
to  be  under  the  seal  of  the  Court,  to  be  receired  as  evidence  of  such 
appointment. 

S.  30.  Any  of  tlie  commissioners  may  adjourn  the  examination  of 
a  bankrupt  or  other  person  to  be  taken  before  a  subdivision  courts 
or  court  of  review,  and  of  a  proof  of  a  debt  to  be  heard  before  a 
subdivision  court ;  which  court  shall  determine  upon  such  proof  of 
debts  without  appeal,  except  upon  matter  of  law  or  equity,  or  of 
the  refusal  o  radmittance  of  evidence  ;  if  in  such  case  the  assignees 
and  the  creditor  consent  to  have  the  validity  of  any  debt  in  dispute 
tried  by  a  jury,  an  issue  shall  be  prepared  under  the  direction  of  the 
commissioner  or  subdivision  court,  and  sent  for  trial  before  the  chief, 
or  one  or  more  of  the  other  judges  ;  if  one  party  only  applies  for 
such  issue,  the  said  commissioner  or  subdivision  court  shall  decide 
whether  or  not  such  trial  shall  be  had,  such  decision  beiug  subject 
to  an  appeal  to  the  court  of  review. 

S.  31.  Any  party  who  thinks  himself  aggrieved  by  the  decision  of 
such  commissioner  or  subdivision  court  may  bring  the  matter  under 
review  of  the  court  of  review,  the  proof  of  the  debt  to  be  suspended 
until  such  appeal  shall  be  disposed  of,  and  a  sum  not  exceeding  any. 
expected  dividend  on  the  debt  in  dispute,  may  be  set  apart  in  the 
hands  of  the  accountant  general  until  such  decision  be  made ;  there 
may  be  an  appeal  from  the  court  of  review  to  the  Lord  Chancellor. 

S.  32.  The  decision  of  the  court  of  review  in  matter  of  law  upon 
the  whole  merits  of  a  proof  of  debt,  to  be  final,  unless  appealed  against 
within  one  month,  and  the  decision  of  the  Lord  Chancellor  there- 
upon,  to  be  in  like  manner  final;  if  the  appeal  is  allowed  in  relation 
k>  the  admission  or  refusal  of  evidence,  then  the  proof  of  the  debt 
shall  be  again  heard  by  the  commi^ioner  or  subdivision  c-ourt,  and 
the  evidence  admitted  or  rejected. accordingly. 
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S.  38. •  New  trial  may  be  moved  for  in  the  court  of  review,  to  be 
granted  or  reiiifled  according  to  the  rules  of  the  common  law. 

S.  34.  Any  creditor  may  prove- his  debt  by  affidavit  before  one  of 
the  judges  or  commissioners,  or  a  master  in  chancery,  and  if  residing 
out  of.  England,  before  a  magistrate  attested  by  a  notary  public,  Bri- 
ti^  minister  or  consul,  subject  to  snch  rules  touching  his  personal 
attendance  as  the  court  with  the  consent  of  the  Lord  Chancellor  shall 
direct 

S.  35.  The  assignees,  with  the  approbation  of  the  proper  subdi- 
vision court,  may  appoint  the  bankrupt  himself  to  superintend  the 
management  of  the  estate,  and  to  aid  them  in  such  matter  and  on  such 
terms  as  they  may  think  best. 

S.  36.  The  court  of  review  may  remove  any  assignee ;  their  order 
to  be  conclusive. 

S.  37.  If  the  Lord  Chancellor  shall  deem  any  matter  brought  be- 
fore him  by  way  of  appeal  suSciently  important  to  require  the  de- 
cision of  the  House  of  Lords,  or  if  both  parties  in  any  proceedings 
before  the  court  of  review  shall  desire  that  such  matter  may,  in  the 
first  instance,  be  determined  by  the  House  of  Lords,  in  such  case 
the  Lord  Chancellor  or  the  court  of  review  may  direct  the  whole 
facts  to  be  stated  in  the  form  of  a  petition  of  appeal  to  the  House  of 
Lords ;  such  cases  to  be  confined,  in  cases  of  appeal  from  the  Lord 
Chancellor,  to  setting  iforth  the  special  case  brought  up  to  the  Lord 
Chancellor,  and  in  cases  of  appeal  from  the  court  of  review,  to  set- 
ting forth  a  special  case  to  be  certified  as  before  provided,  and  to 
such  arguments  on  the  point  of  law  as  the  parties  may  be  advised  to 
state. 

S.  38.  The  judges  and  commissioners  shall  have  power  to  take 
the  evidence  either  vtt^^  voce  on  oath,  or  upon  affidavits  before  one 
of  the  judges  or  commissioners,  or  a  master  in  chancery. 

S.  39.  All  commissions  depending  in  London  to  be  removed  into 
the  court  of  bankruptcy,  and  carried  on  as  if  they  had  been  originally 
commenced  therein. 

S.  40.  Any  commissioner  acting  in  such  commission  may  appoint 
one  of  the  official  assignees  to  act  with  the  existing  assignees,  and 
may  direct  the  existing  assignees  to  deliver  to  the  official  assignees 
all  effects  whatsoever  in  their  possession  as  assignees ;  and  all  the 
real  and  personal  estate  of  the  bankrupt  shall'  vest  in  the  official 
jointly  with  the  existing  assignees,  without  prejudice  to  any  action 
commenced  or  contract  entered  into  by  them  at  the  time  of  the  pass- 
ing of  this  act. 

S.  41.  Rules »as  to  the  construction  of  certain  words  used  in  this 
act. 

S.  42.  No  commission  shall  be  superseded,  nor  any  fiat  annulled 
nor  any  adjudication  reversed  by  reason  of  their  having  been  con- 
certed, save  where  a  petition  to  supersede  a  commission  for  such 
cause  shfdl  have  been  already  presented,  and  now  pending. 
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S.43*  If  the  assignees  agree  to  refer  any.  matter  to  aribitration, 
such  agreement  may  be  made  a  mie  of  the  court,  and  the  same 
things  shall  accrue  from  such  reference  as  by  law  at  present  accrue 
upon  any  submission  made  a  rule  of  any  court  of  record. 

S.  44.  All  fees  heretofore  payable  to  patentee  to  cease,  and  no  fees 
to  be  payable  to  any  person  excq)t  such  as  are  provided  by  this  act, 
and  except  those  payable  to  a  commissioner  acting  in  the  execution 
of  a  commission  or  fiat  to  be  executed  elsewhere  than  in  the  court  of 
bankruptcy. 

S.  45.  The- sum  of  ten  pounds  to  be  paid  to  the  secretary  of  bank- 
rupts upon  the  granting  of  every  fiat ;  sums  so  received  to  be  paid  by 
him  into  the  Bank  of  England  to  the  credit  of  the  accountant'  gene- 
ral, to  a  separate  account  to  be  entitled  ''the  secretary  of  bankrupt's 
account,'^  subject  to  such  rules  as  the  Lord  Chancellor  shall  pre- 
scribe. 

S.  46.  The  assignee  of  eacl^^  bankrupt  to  pay  out  of  the  first  mo- 
nies that  shall  come  into  his  hands,  and  immediately  after  the  choice 
of  assignees,  the  sum  of  twenty  pounds  to  the  like  account; 

S.  47.  In  all  cases  of  commis«ons  of  bankrupt  removed  into  the 
court  of  bankruptcy,  the  assignees  of  each  bankrupt's  estate  shall 
pay,  in  lieu  of  all  other  sums,  the  sum  of  three  pounds  on  every  sit- 
ting, such  sums  to  be  paid  to  the  accountant  general  and  carried  to 
the  secretary  of  bankrupt's  account ;  no  fees  to  be  paid  for  auditing 
the  assignee*s  account  unless  there  be  sufficient  assets  of  the  bank- 
rupt's estate. 

S.  48.  The  secretary  of  bankrupts  and  his  clerks  are  authorized  to 
receive  the  several  fees  set  forth  in  the  first  schedule ;  the  amount 
to  be  applied  by  the  secretary  to  the  payment  of  a  messenger  and 
housekeeper  and  the  other  expences  of  his  office ;  the  surplus  to  be 
retained  for  his  own  use. 

4 

S.49.  The  chief  registrar  and  his  clerks  are  authorized  to  receive 
the  several  sums  set  forth  in  the  second  schedule ;  the  amount  to  be 
applied  in  payment  of  such  salaries  to  the  several  officers  of  the  court 
of  bankruptcy  as  the  Lord  Chancellor  shall  direct;  the  yearly  sur- 
plus to  be  divided  between  the  two  registrars  or  between  them  and 
the  deputy  registrars  in  such  proportions  as  the  Lord  Chancellor 
shall  appoint 

S.  50.  Regulates  the  salaries  of  the  several  judges  and  officers  to 
be  paid  out  of  the  monies  standing  to.  the  secretary  of  bankrupt's  ac- 
counts. 

S.  51.  No  judge,  commissioner,  registrar,  or  deputy  registrar  shall 
during  their  continuance  in  office,  practise  as  a  barrister ;  and  no 
attorney  or  solicitor  shall  be  appointed  to  hold  any  of  the  said  offices. 

S.  52.  Compensation  to  the  patentee  of  bankrupts. 

S.  53, 54.  Compensation  to  commissioners,  clerk  ofthe  hanaper,  Sec. 

S.  55.  Fees  to  be  paid  into  the  bank  by  the  official  assignee.  - 
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S.  66.  In  case  of «  surplas  in  the  secretary  of  bankrupt's  Account, 
the  lord  chancellor  may  order  an  abatement  of  the  feei. 

S.  57.  The  commissioner  before  whom  any  person  is  adjudged  a 
bankrupt  may  order  such  remuneration  to  the  official  assignee  as  he 
shall  thiq^L  reasonable,  to  be  paid  out  of  the  bankrupt's  estate. 

S.  68.  Any  officer  who  shall  fraudulently  and  wilftilly  take  any  fee 
or  gratuity  other  than  is  allowed  by  this  act,  shall  forfeit  the  siim  of 
dOOl.  and  be  rendered  incapable  of  hdding  any  office  whatever  tinder 
the  crown. 

S.  59.  Any  such  offender  may  be  prosecuted  by  information  at  the 
suit  of  the  attorney 'general^  or  by  criminal  information,  or  by  indict- 
ment ;  if  any  registrar,  clerk,  messenger,  or  assignee  shall  commit 
any  offence  against  this  act,  tbe'  lord  chancellor  may  dismiss  any  per- 
son so  offending,  upon  a  proof  before  him  of  such  offence  having  been 
committed,  upon  a  rule  to  shew  cause ;  the  Court  may  direet  an  issue 
touching  the  matters  of  the  said  charge  to  be  tried  before  the  chief, 
or  one  of  the  other  judges  of  the  court  of  review. 

S.  60.  The  judges  and  other  officers,  during  their  continuance  i« 
office,  are  ineligible  to  sit  in  the  House  of  Commons. 

S.  61.  The  act  to  take  effect  from  and  after  the  11th  of  Jan.  1832. 
Cap.  57. — An  Act  to  empower  landed  Proprietors  in  Ireland  to  sink, 
embank,  and  remove  Obstructions  in  Rivers.  f20th  Oct.  1831.} 

Cap.  58. — An  Act  to  enable  Courts  of  Law  to  give  Relief  against  ad- 
verse Claims  made  upon  Persons  having  no  Interest  in  the  Subject 
of  such  Claims.  [20th  Oct.  1831.] 

S.  1.  After  reciting  that  perscms  sued  at  law  for  money  or  goods 
also  claimed  by  a  third  party,  are  driven  to  a  bill  of  interpleader, 
enacts,  that  a  defendant  sued  in  any  of  the  courts  at  Westminster,  or 
in  the  court  of  common  pleas  of  the  county  palatine  of  Lancaster,  or 
the  court  of  pleas  of  the  county  palatine  of  Durham,  in  an  action  of 
-assumpsit,  debt,  detinue,  or  trover,  may  apply,  after  declaration  and 
t>efore  plea,  on  affidavit  or  otherwise,  shewing  that  he  does  not  claim 
sany  interest  in  th^  suliject  matter  of  the  suit,  but  that  the  right  is 
claimed  by  some  third  party,  and  that  such  defendant  does  not  collude 
<with  such  third  party,  but  is  ready  to  bring  into  court  or  dispose  of 
the  subject  matter  of  the  action  as  the  court  may  direct,  and  die 
court,  or  a  judge  thereof,  may  make  rules  and  orders,  calling  upon 
^uch  third  party  to  appear  and  state  the  nature  of  his  claim,  and 
maintain  or  relinquish  his  claim,  and  on  such  rule  or  order  jnay  hear 
the  allegatioDs  of  such  third  party  and  of  the  plaintiff,  and  in  the 
meantime  may  stay  proceedings  in  the  action,  and  finally  order  the 
third  party  to  make  himself  defendant,  or  proceed  to  trial  on  d  feigned 
issue,  and  may  direct  which  party  shall  be  plaintiff  or  defendant,  or, 
by  consent,  may  dispose  of  the  merits  of  their  claims  in  a  summary 
manner,  and  make  such  rules  and  orders  as  to  costs  and  all  other 
matters  as  may  seem  just. 

S.  2.  Judgment  in  such  action  or  issue,  and  summary  dedsioa,  to 
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be  conclttsiye  against  the  parties,  and  all  persons  claiming  by,  from, 
or  ander  them. 

S.  3.  If  such  third  party,  being  served  with  such  rule  or  order,  shall 
not  appear,  or  not  comply  with  any  rule  or  order  to  be  made  after 
appearance,  the  court  or  judge  may  declare  him,  and  all  persons 
claiming  by,  from,  or  under  him,  to  be  for  ever  barred  as  against  the 
original  defendant,  his  executors  or  administrators ;  saving  never- 
theirs  his  right  against  the  plaintiff ;  and  thereupon  may  make  such 
order  between  the  plaintiff  and  defendant,  as  to  costs  and  other  mat- 
ters, as  may  appear  just. 

S.  4.  No  order  shall  be  made  under  this  act  by  a  single  judge  of  the 
court  of  pleas  of  Durham,  who  shall  not  be  also  a  judge  of  one  of  the 
courts  at  Westminster,  and  every  order  made  by  a  single  judge  not 
sitting  in  open  court,  shall  be  liable  to  be  rescinded  or  altered  by  the 
court. 

S.  5.  If  a  judge  shall  think  the  matter  more  fit  for  the  decision  of 
the  court,  he  m^y  refer  it  to  the  court. 

S.  6.  When  any  claim  shaU  be  made  to  any  chattels  taken  or  in- 
tended to  be  taken  in  execution  under  process  from  the  said  courts, 
or  the  proceeds  or  value  of  such  chattels,  by  assignees  of  bankrupts, 
or  other  persons  not  being  the  parties  against  whom  such  process  has 
issued,  the  court,  on  application  of  the  sheriff  or  other  officer,  made 
before  or  after  the  return  of  such  process,  and  before  or  after  action 
brought,  may  call  before  them,  by  rule  of  court,  the  party  issuing  the 
process,  and  the  party  making  such  claim,  and  thereupon  exercise 
the  powers  hereinbefore  contained,  and  make  sucb  rules  and  decisions 
as  shall  appear  just. 

S.  7.  Rules,  .orders,  &c.  made  in  pursuance  of  this  act,  except  only 
the  affidavits  to  be  filed,  may,  with  the  declaration  in  the  cause,  be 
entered  of  record,  and  made  evidence  in  future  times ;  and  every 
rule  and  order  so  entered  shall  have  the  effect  of  a*  judgment,  except- 
ing as  to  charging  lands :  and  in  case  of  non-payment  of  costs  within 
fifteen  days  after  notice  of  ti^xation,  execution  may  issue  by  ^«rt/actW 
or  capias^  with  costs  of  the  entry,  and  of  the  execution  if  by  Jiert 
facias  ;  such  writ  to  bear  teste  on  the  day  of  issuing,  whether  in  term 
or  vacation ;  and  the  sheriff  to  be  entitled  to  the  same  fees  as  on  a 
writ  grounded  on  a  judgment  of  the  Court. 

S.  8.  The  Court  may  exercise  the  powers  mentioned  in  this  act,  on 
an  application  for  a  writ  of  mandajnus  under  the  statute  of  1  W.  4. 
c.  21. 
Cap.  50. — ^An  Act  to  enable  Churchwardens  and  Overseers  to  inclose 
land  belonging  to  the  Crown  for  the  benefit  of  Poor  Persons  residing 
in  the  Parish  in  which  such  Crown  Land  is  situated. 

[30th  October.  1831.] 

S.  1.  Churchwardens  and  overseers  of  the  poor  of  any  parish  may 
inclose  from  any  forest  or  waste  lands  belonging  to  the  crown  lying 
in  or  near  to  such  parish,  with  the  consent  of  the  loEd  high  treasurer, 
or  the  commissioners  of  the  treasury,  not  exceeding  fifty  acres,  for 
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tke  pBTpose  of  cultiYatiog  the  same  forihe  ^ne  of  the  parisKand  the 
poor  thereof. 

S.  2.   No  poor  inhabitant  renting  such  land  or  land  taken  under 

69  G.  3.  c,  12.  shall  gain  .a  settlement  thereby. 

Cap.  60. — An  Act  for  the  better  Regulation  of  Vestries,  and  for  the 

appointment  of  Auditors  of  Accounts,  in  certain  Parishes  in  idigland 

aad  Wales.  [2ath  October  183U] 

S.  1.  This  act  may  be  adopted  by  any  parish  in  England  and  fS^ales. 

&  2*  One-fifth  of  the  rate-payers  of  any  pwrish,  or  fifty  parishioners 
being  rate-payers,  in  any  parish,  may  between  the  1st  December  and 
1st  March,  deliver  a  requisition  signed  by  them,  and  with  their  places 
.  of  residence,  to  one  of  the  churchwardens,  requiring  them  to  ascer- 
tain in  the  manner  herein  mentioned,  whether  the  majcHity  of  rate-pay- 
ers require  this  act  to  be  adopted  therein ;  such  requisition  ma^  be 
to  the  tenor  following : 

"  To  the  churchwardens  of  the  parish  of ^. 

^^  We  whose  names  are  hereunto  subscribed,  being  rate-payers  re- 
sident in  the  said  parish,  and  respectively  rated  or  assessed  to  the 
relief  of  the  poor  thereof,  do  hereby  require  you,  the  said  church- 
wardens, to  ascertain  and  determine  the  adoption  or  non-adoption  of 
an  Act  of  the  second  year  of  the  reign  of  King  William  the  Fourth, 
chapter  sixty,  intituled,  &c. 

"  Dated  this day  of ,  in  the  year  of  our  Lord " 


S,  3.  On  the  first  Sunday  in  March  after  receipt  of  the  requisition, 
the  churchwardens  are  to  affix  a  notice  on  the  church  doors,  specify- 
ing a  time  and  place  for  receiving  votes,  which  shall  be  received  on 
three  successive  days ;  a  form  of  this  notice  is  given. 

S.  4.  The  declaration  to  be  to  the  following  effect : 

"  I  A.  B.  of ,  [or place  or  house,]  in  this  parish  of , 

vote  [for  or  against;  as  the  case  may  &6,]  the  adoption  of  the  Act  of 
of  the  second  year  of  the  reign  of  William  the  F'ourth,  chapter  sixty, 
for  the  better  regulation  of  vestries  in  this  parish  .'* 

S.  5.  The  churchwardens,  after  summing  up  the  votes,  are  by  pub- 
lic notice  to  declare  whether  or  not  two-thirds  of  the  votes  are  in  fa- 
vour of  the  adoption  of  this  act :  the  adoption  or  non-adoption  to  be 
decided  accordingly. 

S.  6.  Rate-payers,  not  exceeding  five  together,  may  inspect  the 
votes  within  one  month  after  such  notice  given. 

S.  7.  No  person  to  vote  unless  he  has  been  rated  the  whole  year 
preceding,  and  has  paid  the  rates  due  from  him,  except  such  as  have 
become  due  within  the  six  months  preceding. 

S.  8.  Notice  of  the  adoption  to  be  given  in  the  London  Gazette,  and 
in  oue  or  more  public  newspapers  in  the  county. 

S.  9*  If  the  act  be  not  adopted,  no  similar  requisition  to-be  made 
within  three  years. 
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S.  1(K  Hits  act  to  take  effect  in  all  parishes  in  wkich  its  adoption 

has  been  so  notified. 

S.  11.  Any  churchwarden,  rate-collector,  overseers,  or  other  parish 
officer  refusing  to  call  meetings,  or  to  give  the  declarations  and  notices 
directed  to  be  giren,  or  to  receire  the  vote  of  a  rate-payer,  or  altering 
or  suppressing  any  vote,  to  be  guilty  of  a  misdemeanon 

S.  13.  Notice  of  election  of  vestrymen  to  be  given  twenty-one  days 
previous  to  the  day  of  annual  eleation. 

S.  13.  The  churchwardens  may  summon  the  rate- collectors  to  attend 
at  the  election,  to  assist  them  in  ascertaining  that  the  persons  votmg 
are  parishioners  duly  qualified  to  vote.  - 

S.  14.  On  the  day  of  annual  election,  parishioners  to  meet  at  the 
place  appointed,  to  nominate  eight  rate-payers  as  inspectors  of  votes, 
four  to  be  nominated  by  the  churchwardens,  and  four  by  the  meeting ; 
after  such  nomination  the  parishioners  to  elect  duly  qualified  persons 
for  the  office  of  vestrymen  and  auditors* 

S.  15.  Any  five  rate-payers  may  demand  a  poll,  which  shall  be 
taken  by  ballot,  each  rate-payer  delivering  to  the  inspectors  two  folded 
papers,  one  to  mention  the  names  of  vestrymen,  the  other  of  auditors 
of  accounts ;  each  rate-payer  to  have  only  one  vote  for  vestrymen  and 
auditors. 

S.  16.  The  inspectors  to  deposit  the  folded  lists,  unopened,  in  sepa- 
rate boxes,  one  for  vestry  lists,  and  another  for  auditors'  lists ;  such 
boxes  to  be  closed  at  the  end  of  the  last  day  of  election. 

S.  17.  After  the  close  of  the  ballot,  the  inspectors  shall  examine 
the  votes,  by  adjournment  if  necessary,  until  they  have  decided  on 
the  persons  chosen. 

S.  18.  In  case  of  equality  of  votes,  the  inspectors  to  decide  by  lot 
on  the  persons  to  be  chosen. 

S.  19.  Any  person  forging  or  falsifying  any  voting  list,  or  obstruct- 
ing the  election,  on  conviction  before  two  justices,  to  be  liable  to  a 
p^ualty^of  not  less  than  ten,  nor.  more  than  fifty  pounds,  or  in  default 
of  payment,  to  imprisonment  for  not  exceeding  six,  nor  less  than 
three  months :  the  five  levied  to  be  given,  half  to  the  informer,  and 
half  to  the  poor  of  the  parish. 

S.  20.  The  inspectors  to  deliver  to  the  churchwardens,  lists  of  the 
persons  chosen ;  a  copy  of  such  lists  to  be  affixed  to  the  church 
doors. 

S.  21.  Inspector  making  false  return  to  be  liable,  on  conviction, 
before  two  justices,  to  a  penalty  not  less  than  26/.  nor  exceeding  50/. 

S.  22.  Elections  to  take  place  in  May  every  year  ;  the  day  to  be 
appointed  in  the  first  instance  by  the  churchwardens,  afterwards  by 
the  vestry  :  when  parishes  are  divided  into  districts,  the  votes  to  be 
taken  in  each  district. 

S.  23.  In  each  parish  to  be' twelve  vestrymen,  where  the  number  of 
rated  householders  shall  not  exceed  1000,  and  twelve  additional 
vestrymen  for  every  1000  rated  householders ;  provided,  that  in  no 
VOL.  VII.  R 
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case  shall  the  number  exceed  190 ;'  eacedj^  where'  giren  by  special  act 
of  parliament :  and  provided  that  the  rector,  district  rectors,  vicar, 
perpetual  curate,  and  clrarchwardens,  shall  constitute  a  part  of  the 
vestry  in  addition. 

8. 24.  One-third  of  the  existing  vestry  to  go  out  of  office  at  each  of 
first  three  elections  under  tSiis  act ;  and,  on  each  election,  a  third  of 
the  number  prescribed  by  this  act  to  be  added. 

S.  25.  At  subsequent  elections, '  vestrymen  to  go  out  of  office  after 
three  years  by  rotation, 'and  ohe-tbird  to  be  elected  annually,  and 
death  or  other  vacancies  to  be  filled. 

S.  26.  Vestry  in  any  parish  not  within  the  metropolitan  police  dis- 
trict, or  the  cfty  of  London,  to  (^.onsist  of  resident  householders  rated 
upon  a  rental  of  not  less  than  10/.  If  the  parish  shall  be  within  such 
district  or  city,  or  if  the  resident  householders  shall  amount  to  more 
than  300,  then  the  vestry  to  consist  of  resident  householders  rated  on 
a  rental  of  not  less  than  40/. 

S-  27.  The  vestry  shall  exercise  the  power  of  existing  vestries,  and 
the  authority  of  such  vestry  may  be  pleaded  in  a  court  of  law,  in 
regard  to  parochial  property,  arrears  due,  holdings  or  contracts,  or 
other  like  documents,  formerly  under  the  controul  of  the  vestry : 
this  act  not  to  affect  local  acts  for  the  government  of  any  parish  by 
vestries,  or  for  the  management  of  the  poor  by  a  board  of  directors 
or  guardians^  or  for  the  due  provision  of  divine  worship. 

S.  28.  The  acts  of  a  m^jor  part  of  a  vestry  assembled,  not  being 
less  than  five  present  where  the  vestry  consists  of  not  more  than 
twenty-three,  or  not  less  than  seven  where  the  vestry  consists  of 
twenty-four  or  not  more  than  thirty-five,  or  not  less  than  nine  where 
the  vestry  consists  of  thirty-six  or  upwards,  to  be  valid,  provided  the 
same  are  confirmed  at  the  next  subsequent  meeting  of  the  vestry. 

S.  29.  Vestry-meetings  not  to  be  held  in  the  church. 

S.  90.  At  the  meeting  of  a  vestry,  in  the  absence  of  a  person  au- 
thorized by  law  or  custom  to  take  the  chair,  the  members  present  to 
elect  a  chairman  for  the  occasion. 

S.  31.  The  names  of  vestrymen  and  their  proceedings  are  to  be 
entered  in  books,  which  are  to  be  open  to  inspection,  without  fee,  to 
vestrymen,  persons  rated  and  creditors,  any  of  whom  may  take  copies 
or  extracts :  the  clerk  of  the  vestry  refusing  inspection  to  be  tiaUe 
to  a  penalty  not  exceeding  ten  pounds. 

S.  32.  Account  books  of  receipts  and  disbursements  to  he  kept,  aAd 
open  to  inspection. 

S.  33.  Five  rate  payers  to  be  annually  chosen  as  auditors,  in  the 
Same  way  as  the  vestrymen  ;  auditors  to  have!  the-  sabie  qualifioatiotis 
as  vestrymen ;  and  not  to  act  in  both  capacities ;  no  person  interested 
directly  or  indiirectly,  in  any  contract,  office,  or  business,  or  in  pro- 
viding materials  for  the  parish  to  be  eligible  as  auditor. 

S.  24.  The  auditors  to  audit  the  accounts  at  least  twice  in  every 
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year;  and  to  aadil  the  acconats  in  pariahes  in  wbich  other  boards 
have  contronl  over  any  pert  of  the  parochial  expenditure. 

S.  36.  Attditora  may  aammouperaona  to  attend  with  hooka,  writings 
&c.,  and  to  give  information  aa  to  the  particulara  of  accounts ;  per- 
aons  refiiaing  to  attend,  or  wilfully  ohstraoting  the  purposes  of  the 
iafuiry,  to  be  guilty  of  a  misdemeanoHc. 

S.36.  The  accounis,  when  auditsd  and  approved,  to  be  signed  by 
the  auditors,  and  the  vestry-clerfc. 

S.  97.  The  accounts,  when  audited  and  signed  to  be  open  for  in* 
spection. 

S.  38.  Abstracts  of  acopunts  to  be.  published  within  fourteen  days 
afler  being  audited. 

6. 89.  The  vestry  is  to  make  out  once  in  every  year  a  list  of  estates, 
charities,  and  bequests,  belonging  to  the  parish,  and  under  the  oon- 
troul  of  the  vestry ;  such  list  to  be  open  to  inspection. 

S.  40.  This  act  not  to  invalidate  or  avoid  any  ecclesiastical  law  of 
the  church  of  England,  have  as  concerns  the  appointment  of  vestries, 
nor  to  destroy  any  of  the  rights  of  ecclesiastical  persons,  either  as 
individuals  or  corporate  bodies. 

S.  41.  Removes  doubts  that  may  arise  as  to  the  meaning  of  words 
used  in  ibis  act. 

S.  4SL  Meaning  of  the  words  *'  churches  and  chapels"  in  this  act. 

S.  43.  This  act  not  to  extend  to  parishes  where  there  are  not  more 
than  800  persons  rated  aa  householders,  except  in  cities  or  towns. 

S.  44.  This  act  to  be  a  public  act 


ORDERS 

For  Hke  ^$gulaii&n  of  the  Praetiee  and  Proeeedings  of  the  Court  cf  Chanetry. 


Tbe  Right  Honourable  Henry  Lord  Brougham  and  Vaux,  Lord  High 
Chancellor  of  Great  Britain,  by  and  with  the  advice  and  assistance  of  the 
Right  Hononiable  Sir  John.  Leach,  Master  of  the  RolU^  and  the  Right 
Honourable  Sir  Lancelot  Shadwell,  Vice  Chancellor  of  England,  doth 
hereby  order  and  dfreet,  that  the  Orders  of  the  3d  April,  1828,  be  amended 
as  to  numben  VI.,  XIU.,  XVL,  XVII.,  XVIIL,  XIX.,  XXIV.,  and 
LXXVIt^  in  manner  foliowii^ :  that  is  to  say — 

VI.  That  if  the  plaintiff  do  not,  within  three  weeks  after  a  defendant's 
second  or  third  answer  is  filed,  refer  the  same  for  insufficiency  on  the  old 
exceptions^  such  answer  shall  thenceforth  be  deemed  sufficient. 
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XIII.  That  after  an  answer  has  been  filed,  the  plaintiff  shall  be  atliberty, 
before  filing  a  replication,  to  obtain  upon  motion  or  petition  without  no- 
tice, one  order  for  leave  to  amend  the  bill ;  but  no  further  leave  to  amend 
^all  be  granted  after  an  answer,  and  before  replication,  unless  the  Court 
shall  be  satisfied  by  afiidavit  ^t  the  draft  of  the  intended  amendments 
has  been  settled,  approved,  and  signed  by  counsel,  and  that  such  amend- 
ments are  not  intended  to  be  made  for  the  purpose  of  delay  or  vexation, 
but  because  the  same  are  considered  to  be  material  to  the  case  of  the 
plaintiff;  such  affidavit  to  be  made  by  the  plaintiff,  or  one  of  the  plain- 
tifl's,  where  there  is  more  than  one,  and  his,  her  or  their  solicitor,  or  by 
sucli  solicitor  alone,  in  case  the  plaintiff  or  plaintiffs,  from  bong  abroad 
or  otherwise,  shall  be  unable  to  join  therein ;  but  no  order  to  amend  shall 
be  made  after  answer  and  before  replication,  either  without  notice  or  upon 
affidavit  in  manner  hereinbefore  mentioned,  unless  such  order  be  ob- 
tained within  six  weeks  after  the  answer,  if  there  be  only  one  defendant, 
or  after  the  last  of  the  answers,  if  there  be  two  or  more  defendants,  is  to  be 
deemed  sufficient.  But  this  order  shall  not  extend  to  amendments  which 
are  made  only  for  the  purpose  of  rectifying  scnne  clerical  error,  or  error 
in  names,  dates  or  sums ;  in  which  cases  the  order  to  amend  may  be  ob- 
upon  motion  or  petition,  without  notice. 

XVI.  That  where  the  answer  of  a  defendant  is  to  be  deemed  sufficient, 
whether  it  be  in  term  time  or  in  vacation,  if  the  plaintiff  or  plaintiffs  shall 
not  proceed  in  tlie  cause,  the  defendant  shall  be  at  liberty,  after  the  expi- 
ration of  two  months,  to  move,  upon  notice,  that  the  bill  be  dismissed  with 
costs,  for  want  of  prosecution ;  and  the  bill  shall  accordingly  be  dismissed 
with  costs,  unless  the  plaintiff  or  plaintiffs  shall  appear  upon  such  mo- 
tion, and  give  an  undertaking  to  file  a  replication,  and  serve  a  subpcena 
to  rejoin;  and  in  case  he  requires  a  commission  to  examine  witnesses, 
shall  obtain  and  serve  an  order  for  such  commission,  within  three  weeks 
from  the  date  of  such  undertaking :  or  unless  the  plaintiff  or  plaintiffs, 
without  filing  a  replication,  shall  appear  upon  such  motion,  and  give  an 
undertaking  to  hear  the  cause  as  against  the  defendant,  making  the  motion 
upon  bill  or  answer :  or  unless  it  shall  appear  that  the  plaintiff  or  plain- 
tiffs is  or  are  unable  to  proceed  in  the  cause,  by  reason  of  any  oUier  de- 
fendant or  defendants  not  having  sufficiently  answered  the  bill,  and  that 
due  diligence  has  been  used  to  obtain  a  sufficient  answer  or  answers,  from 
such  other  defendant  or  defendants ; — in  which  case,  the  Court  shall  allow 
to  the  plaintiff  or  plaintiffs,  such  further  time  for  proceeding  in  the  cause 
as  shall  appear  to  the  Court  to  be  reasonable.  And  in  case  the  plaintiff 
or  plaintiffs  do  appear  upon  the  motion  to  dismiss,  and  give  the  under- 
taking to  file  a  replication,  and  take  the  other  proceedings  consequent 
thereon,  hereinbefore  required,  then  all  the  rules  and  regulations,  with 
respect  to  the  commission  and  the  return  thereon,  and  the  setting  down  the: 
cause  for  hearing,  and  the  rights  of  the  defendant  vnth  respect  to  the  com- 
mission, in  case  of  any  default  on  the  part  of  the  plaintiff,  which  are  parti- 
cularly expressed  in  the  next  order,  shall  apply  to  all  cases  under  this 
order. 
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.  .  XVI I.  That  where  the  plaintiff  files  a  replication,  without  having  been 
served  with  a  notice  of  motion  to  dismiss  the  bill  for  want  of  prosecution, 
he  shall  serve  the  subpoena  to  rejoin  ;  and  in  case  he  requires  a  commission 
to  examine  witnesses,  shall  obtain  and  serve  an  order  for  such  commission, 
wiliiin  three  weeks  from  the  filing  of  the  replication,  and  such  commission 
shall,  at  the  latest,  be  returnable  on  the  first  return  of  the  second  term  then 
next  following :  and  the  plaintiff  shall  give  his  rules  to  produce  witnesses, 
and  pass  publication  at  the  latest  in 'the  same  term,  and  shall  set  down  his 
cause  for  hearing,  and  duly  serve  the  subpana  to  hear  judgment  returnable 
in  the  succeeding  term ;  and  if  the  plaintiff  shall  make  default  herein,  then 
npon  application  by  the  defendant,  upon  notice  of  motion,  the  plaintifTs 
bill  shall  stand  dismissed  out  of  Court  with  costs,  unless  the  Court  shall 
msdce  special  order  to  the  contrary.  And  in  case  the  plaintiff  serves. a  sub- 
pena  to  rejoin,  within  three  weeks  after  filing  the  replication,  but  does 
not  obtain  and  serve  an  order  for  a  commission  to  examine  witnesses  within 
that  time,  then  the  defendant  shall  be  at  liberty,  without  notice,  to  obtain 
an  order  for  a  commission  to  examine  witnesses,  returnable  at  the  like 
period  as  the  plaintiff  is  entitled  to,  pursuant  to  this  order,  and  shall  have 
the  carriage  of  such  commission.  And  if  the  plaintiff  obtains  an  order  for, 
and  sues  out  a  commission,  and  neglects  to  execute  and,  return  the  same, 
at  or  within  the  time  stated  in,  this  order,  the  defendant  shall  be  entitled 
to  an  order  as  .before  stated,  for  a  commission  returnable  on  the  last  re> 
tum.o£  the  term  following  that  which  is  allowed  to  the  plaintiff  by  this 
order,  for  the  return  of  his  ccmimission.  And  when  any  commission  issues 
pursuant  to  this  order,  or  the  last  foregoing  order,  the  parties  shall  have 
liberty  to  execute  the '  same  in  term  time,  and  publication  shall  stand  en- 
larged until  the  commission  shall  be  returnable ;  and  the  plaintiff  shall  be 
at  liberty  to  set  down  the  cause,  in  the  mean  time,  without  the  necessity  of 
inserting  such  directions  in  the  order  for  the  commission. 

XVIII.  That  publication  shall  not  be  enlarged  except  upon  special  ap- 
plication to  the  Court,  made  upon  notice  supported  by  affidavit,  and  at 
the  cost  of  the  party  applying,  unless  otherwise  ordered  by  the  Court. 

XIX.  That  the  time  which  occurs  between  the  last  seal  afler  Trinity 
Term,  and  the  first  seal  before  Michaelmas  Term,  and  between  the  last 
seal  after  Michaelmas  Term,  and  the  first  seal  before  Hilary  Term,  shall 
not  be  reckoned  in  the  computation  of  time  which  is  allowed  to  a  party 
for  amending  any  bill,  for  filing,  delivering,  or  referring  exceptions  to  any 
answer,  or  for  obtaining  a  Master's  report  upon  any  exceptions. 

XXIV.  That  when  a  defendant,  in  contempt  for  want  of  answer,  ob- 
tains, upon  filing  his  answer,  the  common  order  to  be  discharged  as  to  his 
contempt,  on  payment  or  tender  of  the  costs  thereof,  or  the  plaintiff  ac- 
cepts the  costs,  without  order,  he  shall  not  by  such  acceptance  be  com- 
pelled, in  the  event  of  the  answer  being  insufficient,  to  re-commence  the 
process  of  contempt  against  the  defendant,  but  shall  be  at  liberty  to  take  up 
the  process  at  the  point  to  which  he  had  before  proceeded. 

LXXVI.  That  where  a  Master  is  directed  to  settle  a  conveyance,  or  to 
tax  costs  in  case  the  parties  differ  about  the  same,  then  the  party  claiming 
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the  costs,  or  entitled  to  prepare  the  conveyanoe,  shall  luring  the  bill  of 
costs,  or  the  draft  of  the  conveyance,  into  the  Master's  office,  and  give  no- 
tice of  his  having  so  done  to  the  other  party ;  and  at  any  time  wit}iin  eight 
days  after  such  notice,  snch  other  party  shall  have  liberty  to  inspect  the 
same  without  fee,  and  may  take  a  copy  thereof,  if  he  thinks  fit.  And  at  or 
before  the  expiration  of  the  eight  days,  or  such  fiirther  time  as  the  Master 
shall,  in  kis  discretion  allow,  he  shall  then  either  agree~  to  pay  the  costs  or 
adopt  the  conveyance,  as  the  case  may  be,  or  signiiy  his  dissent  (herefrom, 
and  shall  thereupon  be  at  liberty  to  tender  a  sum  of  money  for  the  costs, 
or  to  deliver  a  statement  in  writing,  of  the  alterations  which  he  proposes  in 
the  draft  of  the  conveyance.  But  if  he  make  no  such  tender,  nor  deliver 
any  such  statement  in  writing,  or  if  the  otlier  party  reftises  to  accept  the 
sum  so  tendered,  or  lo  adopt  the  proposed  alterations  in  the  draft  of  the 
conveyance,  the  Master  shall  then  proceed  to  tax  the  costs,  or  settle  the 
conveyance  according  to  the  practice  of  &e  Cotirt.  And  in  case  the  taxed 
eosts  shall  not  exceed  the  sum  tendered,  or  the  Master  shall  adopt  the  pro- 
posed alterations  in  the  draft  of  the  conveyances,  then  the  costs  of  the  taxa- 
tion, or  the  costs  of  the  proceeding  with  respect  to  the  conveyanoe,  shall 
be  borne  by  the  odier  party. 

LXXXIL  And,  whereas  the  present  practice  ths^  causes  can  only  be 
entered  for  hearing  during  the  time  of  term,  and  that  the  subpoena  ad  «»- 
diendum  judicium  can  only  be  then  returnable,  is  productive  of  great  delay 
and  inconvenience.  It  is  hereby  further  oidered,  by  the  said  Lord  High 
Chancellor,  with  the  advice  and  assisUmce  aforesaid,  that  from  henoefortii 
causes  may  be  set  down  for  hearing,  and  the  subpttoas,  ad  audkndumjuHr 
cxuaiiy  served  and  returnable  on  any  day,  as  well  out  of  term  as  in  term,  and 
this  order  is  to  be  called  the  82nd  order. 

Brougham,  C. 
John  Leach,  M.  R. 
Lancelot  Shadwell,  V.  C. 

And  it  is  hereby  further  ordered,  that  the  aforesaid  82nd  order  shall 
take  effect  immediately,  and  the  aforesaid  amended  orders  shall  take  effect 
on  the  first  day  of  Hilary  Term  next. 

Brougham.  C. 
John  Leach,  M.  R. 
Lancelot  Shapwell,  V.  C. 
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G£N£RAL  RULES  AND  ORDERS 

For  reguLiiing  the  Practice  of  Hu  Mqjesty^s  Court  of  Bankmptcif,  made  by  the 
Jiuiges  of  the  Court  of  Ueview,  with  the  consent  of  the  Lord  Chancellor,  this  \2th 
day  if  January  f  1832. 


It  is  ordered  that  all  affidavits  and  other  documents  directed  to  be  filed 
In  the  Conrt  of  Bankruptcy,  be  filed  with  the  Registrars  of  the  Court. 

That  the  Registrars'  Office  shall  be  at  the  Court  of  Commissioners  of 
Bankrupts  in  Basinghall  Street,  in  the  city  of  London,  and  shall  be  kept 
open  daily,  Sundays  only  excepted,  in  the  morning  from  10  to  4,  and  in  the 
evening  from  7  to  9. 

That  attomies  and  solicitors  shall  be  admitted  and  enrolled  in  the  Court 
of  Bankruptcy,  by  order-  of  the  Court  of  Review. 

That  every  attorney  and  solicitor  of  any  of  the  Superior  Courts  at  West- 
minster^  may  be  admitted  and  enrolled  in  the  said  Court  of  Bankruptcy, 
upon  the  production  of  a  certificate  from  the  proper  officer,  and  upon  filing 
his  own  affidavit  of  his  being  such  attorney  or  solicitor,  and  of  the  date 
of  his  former  admission,  such  affidavit  to  be  sworn  by  him,  if  residing 
in  London  or  within  ten  miles  thereof,  before  the  Court  of  Review, 
and  if  residing  elsewhere,  before  a  Master  in  ordinary  or  extraordinary  in 
Chancery. 

That  a  roll  or  book  shall  be  kept  by  the  Registrars,  where  shall  be  en*^ 
rolled  the  names  of  all  attornies  and  solicitors  admitted  in  the  Court  of 
Bankruptcy,  on  payment  to  the  Registrar  of  a  fee  of  55.  for  such  admission 
and  enrolment.  Such  fee  to  be  applied  in  the  first  instance  to  the  payment 
of  the  expense  of  preparing  such  roll  and  the  books  necessary  for  the  due 
registration  of  the  names,  and  the  surplus  to  the  same  purpose  as  the  fees 
in  the  second  schedule  of  the  statute,  1  &  2  Will.  4.  c.  56. 

That  the  registrars  or  their  deputies  shall  forthwith  cause  to  be  prepared, 
a  proper  alphabetical  book  for  the  purposes  after  mentioned ;  and  that 
the  same  shall  be  publicly  kept  at  the  Registrar's  Office,  to  be  there  in- 
spected by  any  such  attorney  or  solicitor  as  aforesaid,  or  his  clerk,  with- 
out fee  or  reward,  and  that  every  attorney  or  solicitor  admitted  in  the 
Court  of  Bankruptcy,  and  residing  in  London,  or  within  ten  miles  thereof, 
shall,  upon  his  admission,  enter  in  such  book,  in  alphabetical  order,  his 
name  and  place  of  abode,  or  some  other  proper  place  in  London,  West- 
minster, or  the  Borough  of  Southwark,  within  one  mile  of  the  said  office, 
where  he  may  be  served  with  notices,  summonses,  orders  and  mles,  in  mat- 
ters depending  in  the  said  Court :  and  as  often  as  any  such  attorney  or 
solicitor  shall  change  his  place  of  abode,  where  he  may  be  served  as  afore- 
said, he  shall  make  the  like  entry  thereof  in  the  said  book ;  and  that  all 
notices,  summonses,  orders  and  rules,  which  do  not  require  personal  ser 
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rice,  shall  be  deemed  sufficiently  served  on  such  attorney  or  soliciloiry  if  a 
copy  thereof  be  left  at  the  place  lastly  entered  in  such  book',  with  any  per^- 
son  resident  at,  or  belonging  to  such  place ;  and  if  any  such  attorney  or 
solicitor  shall  neglect  to  make  such  entry,  then  the  fixing  up  of  any  notice, 
or  the  copy  of  a  summons,  order  or  rule,  for  snch  attorney  or  solicitor,  in 
the  OfiSce  of  the  Chief  Registrar,  shall  be  deemed  as  effectual  and  sufficient 
as  if  the  same  had  been  served  at  such  place  of  residence  as  aforesaid. 

All  existing  commissions,  when  transferred  to  the  Court  of  Bankruptcy, 
shall  be  duly  registered  in  the  Registrar's  Office,  in  books  to  be  kept  for  that 
purpose,  and  shall  be  prosecuted  before  such  commissioner  as  the  Court  of 
Review  shall  appoint. 

That  the  assignees  appointed  under  snch  commissions,  shall  be  at  liberty 
to  retain,  until  further  order, .  the  custody  of  the  commission  proceedings 
heretofore  taken  thereon,  according  to  the  present  practice  in  bankruptcy. 

That  all  proceedings  before  the  com^iissioner  in  the  Court  of  Bankraptey, 
shall  be  written  on  parchment  or  paper  of  one  uniform  size,  and  shall  re- 
main of  record  in  the  said  Court. 

That  every  fiat  issued  by  the  Lord  Chancellor,  to  be  prosecuted  in  the 
Court  of  Bankruptcy,  shall  be  filed  of  record  in  the  Registrar's  Office, 
within  seven  days  from  the  date  thereof,  and  that  no  appointment  for  the 
opening  of  any  such  fiat  shall  be  made  until  it  shall  have  been  so  filed. 

That  upon  every  application  for  an  appointment  for  opening  any  fiat, 
the  registrar  shall,  in  the  presence  of  the  solicitor  applying  for  the  same, 
allot  such  fiat,  by  ballot,  to  one  of  the  commissioners  of  the  Court,  accord- 
ing to  the  regulations  to  be  from  time  to  time  prescribed  by  the  Court  of 
,  Review,  except  in  cases  of  second  or  renewed  fiats,  which  shall  go  to  Ae 
same  commissioner  before  whom  the  former  commission  or  fiat  was  pro- 
secuted. 

That  upon  the  making  of  an  appointment  for  opening  any  fiat,  the  re- 
gister shall,  in  the  presence  of  such  attorney  or  solicitor,  write  upon  the 
face  of  the  fiat  the  name  of  the  commissioner  before  whom  the  same  is  to 
opened. 

That  each  fiat  shall  be  prosecuted  before  the  commissioners  so  appointed, 
unless  otherwise  specially  ordered  by  the  Court  of  Review,  or  one  of  the 
judges  thereof. 

7?hat  the  commissioners  shall  sit  daily  (Sundays  and  holidays,  to  be  here- 
after named,  only  excepted),  at  10  o*clock,  at  the  Court  of  Commissioners 
of  Bankrupt  in  Basingball  Stseet,  and  shall  hold  their  Subdivision  Courts 
at  the  same  place  as  occasion  may  require. 

That  a  deputy  registrar  shall  attend  upon  each  commissioner  to  take  mi- 
nutes of,  to  draw  up,  and  have  the  charge  of,  all  proceedings  before  him,  under 
the  superintendence  of  the  chief  registrar. 

That  in  lieu  of  attaching  a  copy  of  the  Gazette  to  the  proceedings  in  each 
bankruptcy,  the  deputy  registrar  shall  make  a  memorandum  of  the  appear- 
ance of  the  advertisement  in  the  Gazette,  and  of  the  date  thereof,  with  pro- 
per reference  to  the  file,  to  facilitate  search. 
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That  the  official  assigoeetf  be  divided  equally  among  the  six  cbmmiji- 
sion^s. 

That  each  commissioner  shall  appoint  his  class  of  assignees  to  act  in 
rotation  under  the  several  bankruptcies  prosecuted  before  him ;  such  ro- 
tation to  be  settled  by  ballot^  according  to  such  regulations  as  aforesaid^ 
except  in  special  cases  to  be  referred  by  the  commissioner  adjudicating 
therein  to  the  other  commissioners  of  his  Subdivision  Court,  or  the  Court 
of  Review. 

That  the  same  rules  for  the  appointment  of  official  assignees  shall  be  fol- 
lowed as  to  existing  commissioners ;  but  it  is  recommended,  that  no  official 
assignee  be  appointed  under  commissions  already  opened,  unless  there  ap- 
pears good  cause  for  so  doing. 

That  the  appointment  of  any  assignee  or  'assignees  to  any  bankrupt's 
estate  shall  be  under  the  baud  of  the  commissioner,  and  shall  remain  of 
,record  in  the  said  Court  of  Bankruptcy  ?  and  certificates  of  such  appoint- 
ment, under  the  seal  of  the  Court,  shall  be  delivered  to  such  assignee  by  the 
registrar,  upon  application  for  the  same. 

That  no  official  assignee  shall  either  directly  or  indirectly  carry  on  any 
trade  or  business,  or  hold  or  be  engaged  in  any  office  or  employment  other 
than  his  said  office  and  employment  as  official  assignee. 

That  each  official  assignee  shall  find  sureties  to  the  extent  of  £6,000,  and 
shall,  together  with  such  sureties  (except  where  otherwise  especially  direct- 
ed by  ibe  Court  of  Review),  execute  a  joint  and  several  bond  to  the  two 
registrars  for  the  time  being,  and  the  survivor  of  them,  in  the  penal  sum  of 
£6000. 

The  official  assignees  to  be  made  liable  to  the  whole  amount,  and  the 
sureties  to  be  liable  together  to  the  like  ucmount,  in  such  proportions 
as  shall  be  approved  of  by  the  Court  of  Review,  provided  that  no  one 
surety  shall  be  made  liable  for  more  than  £3,000,  nor  for  less  than 
£1000. 

That  each  official  assignee  shall,  on  pain  of  his  dismissal,  give  imme- 
diate notice,  in  writing,  to  the  'chief  registrar  for  the  time  being,  of  the 
death  or  insolvency  of  either  of  his  sureties ;  and  shall,  if  required,  cause 
a  new  bond  to  be  executed  to  the  like  amount  by  another  surety,  to  be  ap- 
proved of  as  above. 

That  each  official  assignee  shall  follow  the  instructions  of  the  commission- 
er under  whom  he  acts,  according  to  the  exigencies  of  each  particular  case, 
subject  to  such  directions,  as  shall  from  time  to  time  be  prescribed  by  the 
Court  of  Review. 

That  each  official  assignee  shall  pay  into  the  Bank  of  England,  to  the 
credit  of  the  Accountant-General  of  the  High  Court  of  Chancery,  all  such 
sums  of  money  as  shall  come  to  his  hands,  as  soon  as  they  shall  amount 
to  £100;  and  at  the  time  of  paying  in  such  monies  shall  state  in  writing 
delivered  therewith,  to  the  cashier  of  the  Bank  of  England,  the  date  and  the 
amount  of  the  payment,  the  name  of  the  official  assignee  making  it,  the 
name  and  description  of  the  bankrupt  or  bankrupts,  and  the  particular 
estate  to  which  the  money  belongs,  and  that  it  is  to  be  placed  to  the  credit  of 
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the  said  AccouQtsgat-General,  and  of  such  particular  estate,  and  shall  take  a 
receipt  for  the  same  from  the  cashier  of  the  Bank,  and  carry  it  to  the  office 
of  the  AccauBtant-General,  who  will  give  a  proper  voucher  for  such 
receipt,  such  voucher  to  be  produced  when  called  for  by  the  Commis- 
sioners. 

That  it  is  recommended  to  the  Commissioners  to  allow  the  official  assig- 
n's 1  per  cent,  on  the  moneys  they  respectively  receive,  and  1  ^  per  cent, 
more  on  the  monies  actually  to  be  divided,  eject  nevertheless  to  be  in- 
.creased  or  diminished  in  any  case  under  special  circumstances  to  be  referred 
to  the  Court  of  Review. 

That  the  messengers  shall,  upon  taking  possession,  forthwith  take  an 
inventory  of  the  bankrupt's  effects,  but  that  no  appraisement  shall  be  nMde> 
or  other  expences  incurred,  without  the  special  direction  of  the  commissioner, 
until  after  the  appointment  of  the  creditors'  assignees. 

That  aTai»lc  of  Fees  to  be  allowed  to  Messengers  having,  in  the  year  1828, 
been  approved  of  by  the  then  Lord  Chancellor,  and  the  duties  of  messengers 
having  been  since  diminished,  it  is  recommended  to  the  commissioners  that 
all  fees  contained  in  that  table,  except  the  following,  be  for  the  foture  dis- 
allowed in  the  taantion  of  the  messengers'  bills : — 

Attending  the  commissioners  until  the  adjudieation  for  warrant  of  seizure   •  •  10  0 

Executing  the  warrant  at  each  place ..••••••••••••••••••  13  4 

Summons  to  bankrapt  to  surrender,  and  duplicate •••••••••••.«••••  6  0 

Service  of  Aummons on  bankrupt    ••••• .•.••••.••••••  6  8 

Preparing  advertisement  for  the  Gazette,  and  copy,  and  attending  with,  and 

fee  for  the  same    •••••••••• ••.•••••• 6  8 

Possession  from  the  day  of  execution  of  the     arrant  of  seizure  to  the  choice 

of  assignees,  and  no  longer,  per  day  • ••••••.. 5  0 

Preparing  warrant  for  bringing  up  the  bankrupt  from  prison  -,  attending  com- 
missioner to  sign  the  same,  and  service  on  the  gaoler    • 13  4 

Summons  for  assignees  to  attend  audit  meeting ...; 6  8 

Preparing  summonses,  and  serving  same  upon  the  assignees «•••  6  8 

Proclaiming  bankrupt,  when  he  does  not  surrender  to  the  commission 3  4 

In  case  of  committal  by  the  commissioners, 

Taking  into  custody,  and  executing  their  warrant,  messenger,  and  men's  at- 
tendance, with  coach-hire,  and  expenses     •• 21  0 

If,  in  execution  of  any  of  the  business  above-mentioned,  the  messenger 
and  bis  man,  or  either  of  them,  shall  be  compelled  to  travel  any  considerable 
distance  from  London,  we  submit  that  besides  the  above  fees,  and  in  addi- 
tion to  travelling  and  other  necessary  expenses,  an  allowance  should  be 
made  for  the  time  employed  at  the  following  rate  per  day :  —  For  the  mes- 
senger, 6s.  8d. — ^For  his  man,  5s.  Od. 

That  all  petitions  presented  to  the  Court  of  Review  shall  be  entered 
at  the  Registrar's  Office,  and  that  the  fiat  directing  the  attendance  there- 
on shall  be  under  the  seal  of  the  Court  of  Bankruptcy,  and  that  the 
original  petition  shall,  when  served,  be  returned  to  the  registrar  on  or 
before  the  hearing,  and  be  filed  of  record,  and  that  it  shall  not  be  necessary 
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to  recite  such  petitions  at  length  in  any  order  pnmonnced  by  the  Court 
thereon. 

Hiat  all  the  processes  of  the  Court  of  Renew  shall  be  under  the  seal  of 
the  Court  oTBankhiptcy. 

That  all  agreements  of  reference,  to  be  made  rules  of  the  Court  of 
Bankruptcy,  shall  be  so  made  by  order  of  the  Court  of  Reyiew,  and  all 
matters  arising  thereon  shall  be  heard  and  determined  by  the  Court  fo 
Review. 

That  all  questions  respecting  the  conduct  of  the  officers  and  pnictitioii* 
ers  of  the  Court  of  Bankruptcy  shall  be  brought  before  the  Court  of 
Review. 

That  all  recognizances  to  be  taken  and  acknowledged  in  the  Court 
of  Bankruptcy  shall  be  taken  and  acknowledged  before  the  Court  of 
Review. 

That  the  prabtioc  of  the  Court  of  Review  shall,  until  odierwise  ordered, 
be  conformed,  as  nearly  as  may  be,  to  the  present  practice  in  matters  before 
Uie  Lord  Chancellor. 

That  ihe  First  Subdivision  Court  shall  consist  of  Charles  Frederick 
Williams,  Joshua  Evans,  Robert  George  Cecil  Fane,  Esqrs.;  and  the 
Second  Subdivision  Court  shall  consist  of  John  Herman  Merivale,  Samuel 
Marten  Fonblanque,  and  Edward  Holroyd,  Esqrs. 

T.  EasKiNE,  C.  J. 
Albert  Pell,  J. 
J.  Caoss,  J. 
G.  Ross,  J. 
Jan,  12,1832.  Approved,  Brougham,  C. 


LORD  PLUNKETT'S  CHANCERY  BILL. 

Our  attention  has  been  called  to  a  Bill  introduced  by  Lord  Plunkett  in 
the  House  of  Lords  in  the  last  session  of  parliament,  affecting  the  jurisdic- 
tion and  practice  of  the  Courts  of  Chancery  and  Exchequer  in  England 
and  Ireland.  This  bill  passed  the  House  of  Lords  without  discussion  or 
enquiry,  with  a  precipitancy  little  suited  to  the  subject,  and  justifying,  in 
some  degree,  the  charge  brought  against  his  lordship  by  the  Sister  Country 
of  having  attempted  to  take  her  by  surprise. 

Both  countries  are  interested  in  this  measure,  though  in  a  very  different 
degree.  Were  we  to  consider  its  enactments  in  a  selfish  point  of  view, 
we  should  have  no  reason  to  complain ;  but  as  it  is  apprehended  that  in 
Ireland  its  consequences  would  prove  injurious  to  all  her  interests — landed. 


262  Lord  Phnkett's  Chancery  Bili. 

<ommereial  and  professional  —  we  deem  it  our  duty  to  lay  self  aside^  and 
consider  die  bill  chiefly  in  reference  to  the  latter  country. 

Were  the  measure  even  now  abandoned,  we  should  not  dwell  upon 
it ;  but  as  we  have  the  high  authority  of  Lord  Plunkett  himself  for  saying 
'tiiat  f*  he  had  not  beard  of  any  opposition  which  would  be  raised  against 
ttie  bill  in  the  commons^  house  of  parliament  f*  and  in  his  answer  to  the 
Irish  Law  Society,  he  states  '^  that  he  does  not  feel  the  JttU  force  of  the  ar- 
guments which  they  allege  against  its  principles,  or  apprehend  the  mis- 
ehie£i'  which  they  anticipate  from  its  adoption  ;*'  it  is  but  justice  to  Ire- 
land to  lay  before  our  readers  the  principal  provisions  of  the  bill,  together 
with  the  leading  objections  urged  against  it  by  the  unanimous  voice  oT  all 
classes  in  that  countiy. 

Hie  respectable  solicitors  of  Ireland,  embodied  as  the  ^  Irish  Law  So- 
ciety,*' have  been  particularly  active  in  their  opposition,  and  to  their  ably 
drawn  **  Representation'^  to  the  Chancellor;  we  are  chiefly  indebted  for  the 
information  we  have  been  enabled  to  collect. 

The  act  is  entitled  **  An  Act  for  the  better  Execution  of  Decrees  and 
Orders  made  in  the  Courts  of  Chancery  and  Exchequer  in  England  and 
Ireland  respectively ;''  and  reciting  the  acts  of  41  Geo.  3.  c.  90.  and 
5  Geo.  4.  c.  111.,  and  that  it  is  expedient  to  extend  their  provisions  so  as 
to  enable  the  Courts  of  Chancery  and  Exchequer  in  England  and  Ireland 
respectively,  to  issue  process,  not  only  against  the  person,  but  also  against 
the  lands,  of  parties  against  whom  decrees  or  orders  shall  be  made;  and 
then  enacts 

'^  That  it  shall  and  may  be  lawful  for  the  said  Courts  of  Chancery  and 
Exchequer  in  England  and  Ireland  respectively,  in  all  cases  where  any 
suit  or  suits  shall  be  depending  in  the  same  respectively,  to  make  orders 
and  decrees  affecting  the  lands  of  the  parties  to  such  suits  or  matters  in 
Ireland  and  England  respectively,  and  to  appoint  receivers  over  the  same 
as  fully  and  effectually  as  if  the  lands  of  such  party  were  situate  in  that 
part  of  the  United  Kingdom  where  such  suits  or  matters  shall  be  depend- 
ing ;  and  that  upon  the  exemplification  and  transmission  of  such  order  or 
decree  from  the  said  courts  respectively  in  the  manner  provided  by  the 
said  hereinbefore  recited  acts  with  respect  to  orders  or  decrees  for  the  pay- 
ment of  or  accounting  for  money,  it  shall  be  lawful  for  the  said  courts,  to 
which  such  order  or  decree  shall  be  so  transmitted,  to  issue  process  against 
the  lands  of  the  party  against  whom  such  order  or  decree  shall  have  been 
pronounced,  and  to  appoint  receivers  over  the  same  in  like  manner  as  they 
are  now,  under  the  provisions  of  the  said  recited  acts,  enabled  to  issue 
process  against  the  person  of  such  party,  and  to  make  orders  for  the  levy- 
ing of  the  rents  and  profits  of  such  lands,  and  for  accounting  for  and  pay- 
ing over  the  same  to  the  party  entitled  thereto  as  fully  and  effectually  as 
if  the  said  suit,  or  suits,  or  matters,  had  been  originally  instituted  or  pend- 
ing in  the  courts  to  which  such  order  or  decree  shall  have  been  so  trans- 
mitted." 

The  remaining  sections  relate  chiefly  to  the  enforcing  of  appearance  and 
answers  in  the  respective  courts,  and  makes  service  of  process  on  parties 
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out  of  the  jarisdiction  of  the  lespectii^  cfo^rts^,  but  residing  in  apy  part  of 
the  United  Kingdon^,  .good...  Under  tli<$  restrictions  therein.  mentiQiiedf 
and  to  these  provisions  (their  want  having  been  frequently  felt)^  no  objectioQ 
has  been  made. 

It  is  against  the  enactpients  of  the  first  section  that,  the  oppopitioa  of  ail 
parties  in  Ireland  has  been  ably  and  resplately  directed*  The  Irish  Law 
Society,  in  particular,  have  presented  to  the  Chancellor  a  representation 
on  the  subject,  having  previously  obtained  the  legal  sanction  of  five  of  th^ 
most  eminent  Irish  barristers  (not  holding  official  appointments)  in  the  fol- 
lowing terms :  — 

^'  We  huve  read  the  bill  referred  to,  and  are  of  opipion  that  if  passed  inta 
a  law,  its  operation  and  effects  must  be  productive  of  very  seripus  injury* 
and  inconvenience,  tp  the  people  of  Ireland  in  general^  but  more  especially 
to  the  lapded  proprietors,  and  to  persons  having  judgments  (so  common  in 
Ireland),  and  other  charges  and  incumbrances  affecting  lands  in  this  coun- 
try, and  although  some  disadvantage  may  be  occasionally  felt  in  the  present 
state  of  the  equity  jurisdiction,  we  are  persuaded  that  inconvenience  and 
mischief  incomparably  greater  would  be  the  result  of  any  attempt  to  repair 
the  evil  by  a  remedy  of  this  sort.  It  is  a  fact  well  known  to  some  oCus, 
that  Lord  Redesdale  had  bestowed  great  attention  on  this  subject,  and  was. 
at  one  time  very  anxious  to  introduce  a  measure  into  parliament  to  effectu- 
ate part  of  the  objects  now  contemplated ;  but  that  he  felt  himself  obliged 
to  relinquish  the  attempt  from  the .  difficulty  of  framing  a  bill  which  would 
not  be  liable  to  greater  objections,  and  productive  of  more  inconvenience 
than  attends  the  present  stale  of  the  law. 

"  We  therefore,  advise  that  a  respectful  representation  should  be  made  to 
the  Lord  Chancellor,  of t^e  practical  evils  likely  to  result  from  this  measure. 
This  we  think  at  once  the  most  becoming  and  likely  mode  of  preventing  the 
bill  being  again  brought  forward. 

Edward  Pskkefather. 

Thos.  Lev  ROY. 

RoBT.  Holmes. 

Dan.  O'Connell* 

Thos.  Wallace." 

His  Lordship's  reply  to  this  representation  is  not  altogether  satisfiaictory; 
He  states  Uiat  he  is  not  convinced  by  the  reasons  urged  against  the  bill,  but 
will  not  again  bring  it  forward  without  consulting  the  profession. 

The  principal  objections  made  to  the  bill  seem  to  be  these : 

That  the  recited  acts  relate  chiefly  to  the  recovery  of  debts  due  to  the 
crown,  in  which  case  they  give  a  remedy  affecting  lands  in  Ireland ;  a  re^' 
medy  against  the  person  onfy  being  allowed  in  suits  between  subject  and* 
subject;  whereas  the  proposed  bill  gives  a  power. of  affecting  lands  in^ 
Ireland  in  every  instance  by  operation  of  a  decree  or  order  of  an-Bnglish 
court  of  equity.  • 

It  is  but  too  well  known,  &at  from  the  depressed  state  of  the  landed  in- 
terest in  Ireland,  there  are  comparatively  few  estates  freefrom  in^^umbraneesi 
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and  that  advailcttsdf  f&Mi^  t6  Irish  land-dwnets  are  usually  secured  by 
mortgagies  and  judgmei^  aiRftctiug  their  lands,  whiitt  it  is  unfortunately 
equally  aotorious,  that  the  pecuniary  capital  of  Ireland  is  inadequate  to  the 
direct  purposes  of  trade  and  internal  improvement,  and  still  more  so  for 
the  purpose  of  enabling  her  capitalists  to  invest  money  on  securities,  not 
always  unattended  wiili  risk.  The  necessities  of  Irish  landlords  are  in  feet 
for  the  most  part  supplied  by  English  speculators,  and  a  very  large  propoi^ 
tion  of  the  lands  of  Ireland  are  affected  by  real  liens  in  such  hands. 

The  inevitable  result  of  thisibill  would  be,  that  English  creditors  would, 
for  their  own  convenience,  if  not  for  the  purpose  of  oppression,  uniformly 
prosecute  their  claims  upon  lands  in  Irela)id,  in  an  EUglish  court  of  equity. 
The  Iri^  debtoi^  must  then  emjploy  an  English  solicitor,  in  wliom  he  cannot 
place  confidence,  because  he  knows  nothing  of  him,  and  this  perhaps  in  ad-^ 
dhion  to  hi^  Irish  solicitor,  whose  services  may  be  also  required.  He  must 
not  only  afttend  the  proceedings  in  England  personally,  at  a  ruihous  expense, 
but  be  exposed  to  the  costs  and  inconvenience  of  bringing  over  his  witnesses 
(if  willing  to  attend,  for  he  has  no  power  t6  compel  them,)  or  of  obtaining 
a  commission  to  examine  them  at  home. 

Irish  encumbrancers  must  prove  their  claims  before  an  English  officer, 
and  as  costs  are  not  allowed  to  the  party  proving,  the  expence  would  in 
many  instances  amount  to  more  than  the  value  of  the  charge,  and  in  effect 
operate  as  a  bar  tb  its  recovery. 

The  measure  would  inflict  serious  injury  on  the  landed  interest  in  Ireland, 
by  excluding  English  capital,  as  it  is  not  to  be  supposed  that  Irish  landlords 
would  borrow  money  in  England,  subject  to  the  inconvenience  and  hard- 
ships to  which  we  have  alluded.   • 

The  English  lender  has  no  reason  to  complain  of  a  want  of  fiteJiity  in  pro- 
secuting his  claims  in  the  Irish  courts,  and  his  Meority  would  be  in  no  way 
increased  by  the  bill. 

Much  inconvefiience  i^ould  also  arise  from  contemporaneous  proceedings 
in  both  countries.  A  loan  upon,  or  a  sale  of,  lands  might^be  effected  in 
Ireland  on  the  very  day  on  which  a  decree  for  the  sale  of  those  lauds  was 
pronounced  iu  this  country,  and  by  this  decree  (according  to  the  doctrine 
of  notice)  the  lender  or  purchaser  would  be  bound. 

The  bill  professes  to  give  reciprocal  advantages,  while  it  in  effect  secures 
a  monopoly  to  the  ph>fe8sion  in  England.  Niue-tenths  of  the  mon^  in- 
tested  in  landed  securities  in  Ireland  is  English  capital,  and  it  is  therefore 
reasonable  to  presume^  that  nine^tenths  of  the  equity  business  connected 
with  such  investaejbt  would  be  transfotr^  to  the  English  courts. 

These  are  the  public  grounds  on  which  the  opposition  to  this  bill  re^ — 
injury  to  tiie  landed  ioterests  of  Irela]id,'--^inconvenien««iand  oppression  to 
her  credit'ocs  and  defaftors,  without  «Uy  additional  security  being  conferred 
OB  the  English  len<ler,  and  a  want  of  reciprocity  in  its  effects  ;  to  which  may 
fairly  bte  added,  its  tendency  to  annihilate  the  prospects  of  both  branches 
of  the  legal  profession  practising  in  courts  of  equity  in  Ireland,  and  de- 
pvive  of  .the.means  of  existence  the  numerous  individuals  who.  look  up  to 
them  for  support.    The  professional  society  of  Dublin  now  forms  aimost 
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its  only  substitute  fov  a  resident  aristocracy  and  gentry,  and  thus  to  sweep 
away ''  at  one  fell  swoop"  so  large  a  proportion  of  that  society,  would  plunge 
the  capital  of  Ireland  into  distress  still  deeper  than  she  already  labours  un* 
der^  would  increase  the  number  of  her  absentees,  and  go  far  to  swell  the 
dangerous  cry  for  a  repeal  of  the  legislative  union,  which  too  many  are  al- 
ready anxious  to  raise,  and  which  it  must  be  the  ardent  wish  of  every  lover 
of  both  countries  to  suppress. 

Neither  would  the  English  bar  be  the  gainer.  We  would  just  hint,  that 
the  accession  of  business  to  our  own  courts  of  equity,  arising  from  this  bill, 
would  probably  be  more  than  compensated  by  the  influx  of  Irish  emigrants, 
— barristers  deprived  of  their  profession  at  home,  and  whose  only  resource 
would  be  to  swell  the  already  well-filled  ranks  of  the  profession  in  this 
country. 

We  shall  only  add,  that  we  think  the  case  made  out  on  behalf  as  well  of  the 
Irish  community  as  of  the  legal  profession  of  that  country,  is  sufficiently 
strong  to  call  for  the  most  mature  consideration,  and  we  sincerely  trust  that 
Lord  Plunkett,  who  has  mounted  high  on  ambition's  ladder  by  means  of  a 
profession  which  he  now  (perhaps  unwittingly)  seeks  to  destroy,  will  pause 
before  he  renews  his  intended  legislation ;  should  it  be  persevered  in,  we 
believe  there  will  not  be  wanting  members  in  the  Commons*  House  of  Par- 
liament, interested  in  the  prosperity  of  Ireland,  to  bring  these  objections 
fairly  before  the  House,  and  frustrate  the  unpatriotic  attempt. 


EVENTS  OF  THE  QUARTER. 


Notwithstanding  various  rumoured  obstacles,  the  new  Bankruptcy  Court  Act 
came  into  operation  on  the  day  originally  fixed ;  and  the  following  appointments 
have  been  made  under  it :  the  Honourable  Thomas  Erskine,  K.  C.  to  be  Chief 
Judge,  and  Mr.  Serjeantl  Pell,  Mr.  Serjeant  Cross,  and  Mr.  Rose,  K.  C.  to  be  se- 
mor  Judges ;  the  Chief  Judge  being  made  a  privy  councillor,  and  the  whole  bench 
leccaving  the  honour  of  knighthood  on  the  occasion.  Mr.  C.  F.  Williams,  K.C. 
and  Messrs.  J.H.  Merivale,  J.  Evans,  J.  S.M.  Fonblanque,  R.  G.C.  Fane  and 
E.  Holroyd  have  been  named  commissioners.  The  salaries  have  been  already  par- 
ticularized.i 

With  regard  to  these  appointments,  our  worst  predictions  have  been  verified.  The 
list  is  not  the  identical  one  to  which  our  former  comments  were  meant  to  apply,  but 
it  has  varied  little  for  belter  or  worse.  The  Chancellor  has  evidently  followed  his 
own  personal  or  political  predilections,  and  stands,  pro  tanto,  convicted  of  a  job. 


»  L,  M.  Vol.  VI.  p.  611.    The  act  is  included  in  our  Abstract  of  Statutes,  ante, 
p.  230. 
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The  treaty  with  Mr.  Baioa  Bayley  to  anome  the  chie&bip>  wept  off  on  a  question 
of  salary,  and  we  have  the  Bight  Honourable  Sir  Thomas  Erskine  instead ;  a  highly 
respectable  gentleman,  with  a  fair  private  practice,  no  doubt,  but  not  very  likely  to 
bring  any  great  accession  of  authority  in  his  train.  The  appointment  of  Sir  John 
Cross  is  generally^  that  of  Sir  Albert  Pell  universally,  condemned.  Sir  George  Rose 
is  the  only  member  of  the  superior  tribunal  wly>m  public  opinion  would  have  indi- 
cated as  fit ;  and  he  certainly,  in  more  senses  than  one*  may  term  himself  the  equity 
of  redemption  of  his  court.  The  commissioners,  speaking  relatively,  present  a  much 
more  creditable  array ;  perhaps  even  a  majority  are  such  as  an  impartial  estimator  of 
professional  merit  might  select.  There  is  no  well  founded  complaint  against  the 
manner  in  which  the  registrars  and  official  assignees  have  been  chosen ;  both,  in 
some  degree,  being  fair  subjects  of  patronage. 

Several  new  works  on  the  Bankruptcy  Jurisdiction,  as  it  now  stands^  have  appeared ; 
amongst  others,  one  by  Mr.Montagu,  whose  exclusion  from  the  new  tribunal  has  created 
considerable  surprise  in  those  who  are  not  aware  of  his  active  opposition  to  the  Bill. 
The  preface  of  his  work  contains  his  principal  objections,^  and  in  the  advertisement  to 
the  last  number  of  bis  Bankruptcy  Reports,  he  announces  an  intention  to  publish  in 
each  future  number  *'  four  pages  of  inquiries  upon  the  Amendment  of  the  Bankrupt 
Law,  unless  he  learns  that  this  mode  of  attempting  to  assist  in  the  advancement  of  the 
law  does  not  meet  with  the  approbation  of  his  profession.  These  inquiries  will  be  so 
paged  as  ultimately  to  form  a  separate  volume.'' — It  is  too  early  to  pronounce  an 


^  The  high  authority  of  Mr.  Montagu  on  this  subject,  induces  us  to  quote  the 
following  summary  of  his  views  : — 

"If  there  is  any  weight  in  this  reasoning,  what  is  requisite  for  the  administration 
if  bankrupts'  estates  is  a  variety  of  tribunals  sitting  at  the  same  time,  and  that  the 
rules  of  evidence  should  7tot  prevent  the  investigation  of  truth  from  the  parties  best 
able  to  communicate  it.  When  the  number  of  tribunals  was  fourteen,  sitting  only 
occasionally,  the  business  was  not  properly  transacted,  because  the  commissioners 
were  too  many  and  did  not  sit  constantly.  The  remedy  was  easy.  A  diminution 
of  the  number  of  tribunals,  and  an  obligation  upon  them  to  sit  permanently.  Six 
commissioners  would  have  amply  subdued  all  the  business ;  and  I  am  satisfied  that, 
if  a  short-hand  writer  were  attached  to  each  tribunal,  five  would  be  more  than  suffi- 
cient. A  seventh  commissioner,  for  the  sole  purpose  of  checking  assignees,  would 
have  most  effectually  prevented  the  misconduct  of  asdgnees.  To  give  to  the  mer- 
chants of  London  an  expeditious  and  cheap  appeal,  a  seventh  commissioner  to  hear 
appeals,  and  many  original  applications,  viva  voce,  without  the  expence  and  delay 
of  a  petition  to  the  Chancellor,  with  an  ultimate  appeal,  in  certain  cases,  and  under 
certain  checks,  upon  a  report  made,  or  a  case  stated  to  the  Chancellor,  would  have 
been  all  that  was  requisite  for  the  administration  of  this  part  of  the  law. 
"  Tlie  expense  of  this  tribunal  would  have  been  as  follows ; — 

Six  commissioners  at  1500/.  a  year        .         .        .    9000 

Commissioner  for  Assignees 1500 

Commissioner  of  Appeal 2000 

His  clerk,  or  registrar 500 

£13,000 
'*  The  appointment  of  two  commissioners  in  each  provincial  town,  with  a  district 
commissioner  in  the  nature  of  a  commissioner  of  review,  suhgect  to  the  same  check 
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opinion  on  tbe  worlcing  of  tliB  new  court,  ibr  the  leading  members  bave  hitherto  bad  no 
woik  to  do,  and  are  patiently  waiting  for  the  commisnoners  to  cater  for  them.  Great 
expectations  are  formed  of  Mr.  Charles  Frederick  Williams's  usefolness  in  this  re- 
spect. Altogether  it  is  really  a  very  melancholy  afiair,  and  it  will  be  long  before  Lord 
Brougham  wiU  get  over;  it.  To  palliate  the  objection  that,  if  cheapnen  be  indis* 
pensable,  it  would  be  better  to  htve  one  judge  at  five  thousand  than  four  jndget 
at  ten  thousand  a  year— he  is  now  talking  of  making  the  bankruptcy  court  a  nur- 
sety  for  the  bench ;  as  if  the  general  practice  of  the  bar  were  not  a  far  better  mode 
of  training  than  any  exclusive  jurisdiction  could  be. 

A  Bill  "for  the  improvement  of  the  administration  of  justice  in  die  High  Court  iif 
Chancery,"  has  been  circulated  by  Mr.  Spence,  with  a  printed  request  for  suggestiotts 
indorsed.  It  abolishes  most  of  the  existing  offices  and  practices,  and  may  almotl 
be  said  to  revolutionixe  the  court.  Ample  schedules,  however,  proposing  new  offices 
and  new  regulations  are  subjoined.  We  see  much  to  approve,  and  a  good  deal  to 
cavil  at ;  but  the  bill,  in  its  present  state,  is  hardly  a  fair  subject  of  criticism.'  We 
are  not  aware  whether  the  plan  has  the  Chancellor's  sanction.  Judging  merely  from 
internal  evidence,  v(re  should  say  not ;  for  the  Chancellor  has  been  always  understood 
to  favour  the  notion  of  one  supreme  appellate  tribunal,  like  the  court  of  Cassation  in 
France ;  whilst  Mr.  Spence  proposes  that  there  ehdl  no  longer  be  any  appeal  to  the 
House  of  Lords  from  the  decision  of  any  judge  in  tbe  oouK  of  Chancery  or  Equity 
side  of  the  «ourt  of  Exchequer ;  and  tbat  tbe  Lord  Chancellor,  together  with  tfaf 
Master  of  the  B«Us,  the  Vioe  Chancellor,  and  the  Equity  judge  of  the  court  of  Ex- 
chequer, or  any  two  of  them,  shaU  constitute  the  sole  Court  of  Appeal  for  Equity 


Lord  Brougham  is  supposed  to  have  some  important  alterations  of  equity  practice 
in  eontemptation ;  and  it  is  said  that  a  conveyancing  Master  will  be  very  shordy. an- 
nexed to  the  court.    Opinions  incline  towards  Mr.  Bellenden  Ker. 

A  bill  to  amend  the  law  regarding  commitments  for  contempt  by  courts  of  Equity, 
has  just  been  brought  in  by  Mr.  William  brougham ;  the  case  which  led  to  it  is 
sufficiently  well  known  from  the  newspapers.  The  bills  founded  on  the  Heal  Pro- 
perty R^rts  are  still  before  parliament,  and  will  encounter,  some  of  them,  a.  veiy 
foimidabie  opposition.^  The  outcry  against  the  B^gistration  Bill  is  such,  that, 
if  forced  on  immediately  and  not  taken  up  with  a  high  hand  by  the  govern- 
menty  it  will  certainly  be  thrown  out.  The  government,  we  hear,  fiave  refused 
to  take  it  up  in  this  mannerf  and,  in  our  opinion,  they  are  right ;  for  in  the  present 
state  of  the  country  and  tbe  House,  there  is  no  hope  whatever  of  having  it  properly, 
discussed.  It  b  fixed  for  an  early  day,  but  perhaps  Mr.  Campbell  has  no  other 
view  than  that  of  clearing  off  some  portion  of  the  prevailing  prejudice  by  a  debate, 
and  vriU  not  press  for  a  division. 

We  have  nothing  iresh  to  communicate  as  to  any  of  the  Law  Reform  commis- 


by  appeal  to  the  Chancellor,  would,  probably,  extend  the  same  relief  to  country 
commissions. 

"  Such  has  always  appeared  to  me  to  be  the  certain  and  cheap  remedy  for  these 
evils ;  a  mode  by  which  the  maximum  of  justice,  with  the  minimttm  of  delay  and 
eqiense,  would  be  attained.  When  a  vessel  is  wrecked,  it  ought  to  be  protected  from 
plunder."  (Preface,  p.  9.) 

1  We  have  since  heard  that  the  Bill  is  to  be  divided  into  three  or  four  bill^ 
wludi  seems  tbe  preferable  course. 

s  AMdjfles  of  these  Bills  iiteie  printed  in  Vol,  VI.  p.  fiOi. 

VOL.  VII.  S 
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iioners,  except  that  the  dilatorine^  o^some  of  them  is  beginning  to  call  forth  invidious 
Comments  on  the  expense.  The  Real  Property  Commissioners,  therefore,  miist  ex- 
cuse us  for  reminding  them  that  their  last  report  bears  date  rather  more  than  eighteen 
niohths  a^.  As  to  the  Ecclesiastical  Commissioners, — if  they  wait  much  longer,  they 
will  probably  find  no  subject  to  operate  upon 

The  association  of  Attorneys,  Solicitors  and  Proctors,  called  "The  La\%  Institution,'* 
has  accepted  a  charter  of  incorporation  frcm  the  crown.  It  has  been  formed  with 
lightened  views  upon  an  excellent  principle,  and  we  trust  will  prosper  accordingly* 

Law  lectures  will  henceforth  form  a  regular  item  in  our  summaries.  Proifessop 
Pkrk  delivered  his  introductory  lecture  at  King's  College  on  the  first  of  November 
1831.  It  was  much  admired,  and  has  been  printed  by  the  desire  of  the  Council.  He 
has  ance  been  lecturing  on  the  constitution  and  constitutional  law,  at  the  rate  of  one 
lecture  a  week,  to  a  class  of  between  fifty  and  sixty  ;  which  may  be  regarded  as  a  veiy 
flattering  commencement.' 

Professor  Amos  has  delivered  a  liighly  instructive  course  on  Evidence,  and  a  de- 
tached lecture  or  two  on  the  proceedings  under  the  Nottingham  Special  Commission.' 
'  We  are  happy  to  be  able  to  state  that  Professor  Austin's  invaluable  services  aire 
secured  for  three  years  at  the  least ;  at  the  end  of  which  period,  it  is  to  be  hoped,  hd 
may  throw  himself  upon  the  ptiblic  vrith  confidence.  The  gentiemen  by  whom  thii 
arrangement  has  been  principally  effected,  are  Mr.  J.  S.  Mill,  Mr.  Grote,  Mr;  Ed- 
ward Strutt,  and  Mr.'  John  Romilly.  When,  if  ever,  jurisprudence  attains  to 
maturity  in  England,  let  the  names  of  those  who  sat  by  its  cradle  be  recalled. 

The  hint  we  threw  out  in  our  last  number  as  to  the  misappropriation  of  the  re- 
venues of  the  inns  of  court,  has  been  taken  up  by  a  portion  of  the  press,  and  some 
degree  of  good  seems  not  unlikely  to  result  from  it.  We  shall  return  to  the  snbject 
ere  long,  but  every  thing  that  does  not  belong  peculiarly  to  the  passing  hour  should 
be  postponed.  In  the  niean  time,  let  as  do  justice  to  one  striking  instance  of  corpo- 
rate magnanimity.  We  allude  to  the  splendid  new  room  which  the  benchers  of  the 
Inner  Temple  have  added  to  their  library,  to  which  nothing  is  now  wanting  but  a 
better  selection  of  books  ;  of  foreign  books  in  particular.  Hardly  a  Treatise  or  Report 
on  Law  Reform*  appears,  ^  which  foreign  systems  are  not  freqaentiy-  alluded  to ;  and 
the  laws  of  other  countries  a1«  constantly  recognixed  and  frequently  acted  upon  by  our 
courts ;  yet,  if  a  barrister  wants  a  foreign  law-book  of  authority,  he  may  send  over 
half  London  to  borrow  it,  and  be  obliged  to  do  without  iV  after  all.  It  is  a  melan- 
choly fact,  that  there  is  not  a  copy  of  the  Prussian  Code,  the  Austrian  Code,  the 
Spanish  CoJe^  nor  a  perfect  copy  of  the  French  Code,  in  any  one  of  the  libraries  of 
the  Inns. 

'Sir  George  Holroyd  arid  Sir  Anthony  Hart  have  departed  tl;iis  life  vrithin  the  last 
three  months.  We  inserted  a  slight  notice  of  the  former  on  his  retirement  from  the 
bench  in  1828.*       '  \ 

Sir  Anthony  Hart  was  a  native  of  tiie  West  Indies ;  he  received  his  education  .in 


1  Mr.  Park  has  announced  two  parallel  courses  of  lectures :  On  the  Political 
Elements  of  Law,  or  Positive  Law  ;  and  the  Scientific  Elements  of  Law,  or  Technical 
Law«  After  hearing  the  introductory  lectures,  we  shall  inquire  into  the  propriety  of 
tbia  division* . 

s  See  the  communtcations  of  Messrs.  Cooper,  Harrison,  Parkes,  Fairbanks,  Swann, 
Bell,  and  Thompson,  Professors  Park  and  Panizzi,  and  Count  Jarlsberg/  in  the 
Appendix  to  the  Report  on  Registration. 

9  Lavi^Mag.  Vol.  I.  p.  686. 
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this  country,  though  not  at  a  uolversity.  A  weekly  paper  relates,  that  it  was  his  original 
intention  to  return  to  the  West  Indies  and  practise  as  a  barrister  there ;  but  that  the 
geatleman  (a  Mr.  Hollist)  whose  pupil  he  had  been,  was  struck  by  his  talents,  and 
persuaded  him  to  remain.    He  was  called  to  the  bar  in  1781,  and  appears  to  hav9 
soon  acquired  a  competent  share  of  practice,  as  his  name  not  unfrequently  occurs  in 
the  reported  cases  of  an  early  period  pf  his  career ;  and  his  business  weot«»n  increas- 
ing till  his  devation  to  the  bench.    He  was  never  remarkable  for  eloquence,  though 
said  to  be  a  good  relater  of  facts ;  but  his  legal  knowledge  was  extensive,  and  his 
perseverance  indomitable.    He  was  made  Vio^-Chancellor  of  England  in  May  1 827, 
and  Lord  Chancellor  of  Ireland  in  the  October  of  the  same  year.  As  Chancellor  of  Ire- 
land be  shewed  to  great  advantage  by  the  side  of  his  predecessor.     His  legal 
acquirements,  as  already  intimated,  were  profound,  whilst  those  of  I^rd  Manners 
hardly  reached  mediocrity.     Nor  were  their  private  characters  less  strikingly  op- 
posed.   Lord  Manners,  a  patrician  by  birth  and  a  courtier  by  occupation,  was  high 
bred,  stately  and  cold :  Sir  Anthony  Harta  a  lawyer  almost  from  his  cradle,  was 
plain,  unostentatious  and  kind— -a  contrast  whiqh  gave  occasion  to  the  happy  re- 
mark of  Jjotd  Norbury,  *'  That  the  government  had  treated  the  Irisli  with  their 
wonted  injustice,  —  deprived  them  of  what  they  needed^  and  given*  them  what  they 
already  possessed,  -^  taken,  away  manners  an4  given  them  keatt  (Uart).*'    Some  of 
Sir  Anthony  Hart's  judgment  are  much  admired,*  and  he  is  said  t»have  mastered* 
with  surprising  rapidity,  the  differences  (much  more  numerous  than  may  be. thought) 
between  the  Irish  system  of  equity  practice  and  our  owti.    Irish  names,  however, 
he  could  never  pronounce,  and  on  one  occasion  he  is  said  to  have  metamorphosed 
O* Gorman  into  Ogre-man,  to  the  horror  of  thagentleman  who  exuUs  in  the  appellation 
and  the  umrepressed  delight  of  the  bystanders.    On  the  whole,  he  gave  universal 
satisfaction  to  all  parties ;  and  we  know  few  more  unpopular,  and.  we  will  evep  add 
unjustifiabley  acts,  'than  his  removal  to  make  way  for  Lord  Plunkett  in  December, 
1830.    On  the  occasion  of  hi& quitting  the  seals,  Mr.  Saurin  was  deputed  to  express, 
the  regret  of  the  bar.    **  That  I  do  so  (said  he)  with  unfeigned  sincerity*  ypur  Lord- 
ship wi)l  give  me  predit,  when  I  state,  that  with  your  departure  from  the  bench  will 
terminate  my  professional  services."     The  retiring  Chancellor  was  quite  over- 
come by  his  emotiona  on  his  first  attempt  to  reply,  but  .soon  .recovered  himself, 
and  spoke  as  follows  s    "  Mr.  Saurin,  I  have,  until  now,  always  taken  credit^ 
to  myself  for  .some  degree  of  firmness  in  all  the  vicissitudes  of  life.     It  is,  be- 
lieve me,  neither  the  loss  of  rank,  dignity,  nor  the  emoluments  of  office,  that  I 
value  as  worth  a  straw  j  but  the  time  I  have  passed  here  has  been  to  me  a  season  of 
such  unalloyed  happiness,  from  the  conduct  of  the  bar,  the  profession  in  general, 
and,  1  may  add,,  the  suitors  of  this  Cour;,  that  my  only  reluctance  is  in  parting  with 
tlfis  eDJ(iyment;  and. it  is  not  indeed  without  the  deepest  emotion,  that  Isay--r 
Farewell  for  ever !''    Mr.  Jonas  Dunn,  as  President  of  the  Irish  Law  Society,  next 
appeared  with  a  suitable  .address,  and  received  a  veiy  courteous  reply. 

Some  legal  changes  are  spoken  of,  but  we  know  nothing  certain  respecting  them. 
The  only  actual  change  of  recent  occurrence  is  the  retirement 'of  Sir  Charles  Grey, 
the  late  Chief  Justice  of  Bombay,  and  the  appointment  of  Mr.  Serjeant  Russell  to 
succeed  him.  ^ 

January  21th,  1832. 

>  Particularly  Exp.  Shaw,  1  Bealty's  Irish  Reports ;  a  case  involving  the  right 
of  the  Master  of  the  Rolls  to  the  appointment  of  the  Secretary  df  Petitions  to  that 
court. 
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NOTICES  TO  CORRESPONDENTS. 

tVe  requested  a  Contribator  to  give  as  an  article  on  the  clauses  of  the  BaDkmpt 
Act  flneDtioned  by  Mr.  S.,  and  received  for  answer  that  thej  were  not  a  fitting  sub- 
ject for  one.  If  Mr.  S.  will  specify  his  doubts,  we  will  gladly  do  our  best  to  satisfy 
them. 

We  have  not  acted  on  Mr.  V.  D.'s  suggestion,  because  his  letter  is  lost.  We 
are  very  sorry  for  it,  but  mbfortunes  wiH  happen' in  the  best  regulated  magaiines. 

A  Correspondent  who  requests  the  Editor  to  inform,  him  of  the  law  of  Germany  as 
to  a  particular  point,  is  informed  that  he  might  as  well  inquire  about  the  law  of 
Europe  at  once.  Can  he  be  ignorant  that  almost  every  state  has  a  system  of  its 
•wn? 

We  have  unintentionally  hurt  the  feelings  ot  some  surviving  relatives  of  Mr. 
Hughes  by  the  cursory  mention  of  him  in  our  Number  for  July  last  (Vol.  VI. 
p.  244.)  We  only  meant  to  say  that  he  did  not  stand  in  the  first  rank  of  convey- 
ancers, and  are  quite  ready  to  believe  that  he  was  a  practiti3ner  of  the  highest  re- 
spectability. He  lived  long  before  our  time,  and  we  could  have  no  malice  prepense 
i^nst  his  fame. 

We  have  long  meditated  including  the  Continent  in  our  Events,  and  aie  only 
waiting  for  the  revolutionary  excitement  to  subside  a  little.  The  maxim  "  cedani 
arma  toga**  is  at  present  completely  reversed,  and,  in  France,  the  Themis  and  the 
lUvue  Judieiaire,  the  only  l^al  journals  on  a  philosophical  principle  that  have  been 
tried,  have  both,  as  a  correspondent  observes,  been  engleuties  por  le  mouvemetit. 
By  way  of  compensation,  however,  a  Quarterly  Journal  of  Legislation  and  Jurispru- 
dence is  about  to  appear  at  Pisa,  under  the  conduct  of  M.  Bonaini,  Professor  of 
Canon  Law  at  the  University,  and  some  of  the  most  celebrated  jurbts  of  Italy— 
Carmignani,  Romagnosi,  Niccolini,  and  Marzucchi — ^will  co-operate. 

We  have  waited  until  the  last  moment  in  the  hope  of  being  able  to  ^ocurea 
copy  of  the  New  Rules,  but  none  has  yet  appeared.  ,  They  wiU  appear  in  our  next 
Number. 


Addendum. — At  p.  90.  Lord  Thurlow's  disKke  to  pious  heroes  is  eommemorated. 
The  following  illustrative  anecdote  has  since  reached  us : — When  at  Cambridge  he 
read  remaricably  well,  and  often  read  Milton  aloud  to  his  companions.  Satan's 
speeches  were  his  especial  favourites,  and,  on  finishing  one  of  them,  he  was  fre- 
quently heard  to  say — "  He  was  a  fine  fellow,  I  wish  he  had  toon" 


»  ERRATA. 

Page  4.  1. 24.  for  *  seemidary  evidence,'  read  '  secondary  punishments,' 
11.  •»  1.  ibr  '  those  whose  persons,'  *  which  those  persons,*        * 
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REGULE   GENERALES. 

Hilary  Term,  2nd  William  IV, 


I.  Whereas  it  is  expedient  that  the  practice  of  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer  or  Pleas,  should,  as  far  as  possible, 
be  rendered  uniform :  It  is  ordered.  That  the  practice  to  be  observed  in 
the  said  Courts,  with  respect  to  the  matters  hereinafter  mentioned,  shall  be 
as  follows ;  that  is  to  say. 

Authority  to  Prosecute  or  Defend. 

1.  Warrants  of  attorney  to  prosecute  or  defend,  shall  not  be  entered  on 
distinct  rolls,  but  on  the  top  of  the  issue  roll. 

2.  A  special  admission  of  prochein  amy  or  guardian,  to  prosecute  or  de- 
fend for  an  infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend 
in  any  but  the  particular  action  or  actions  specified. 

Affidavit, 

3.  No  affidavit  of  the  service  of  process  shall  be  deemed  sufficient  if  made 
before  the  plaintiff's  own  attorney,  or  his  clerk. 

4.  An  affidavit  sworn  before .  a  Judge  of  any  of  the  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  shall  be  received  in  the  Court  to 
which  such  Judge  belongs,  though  not  entitled  of  that  Court ;  but  not  in 
any  other  Court,  unless  entitled  of  the  Court  in  which  it  is  to  be  used. 

5.  The  addition  of  every  person  making  an  affidavit  shall  be  inserted 
therein. 

6  Where  an  agent  in  town,  or  an  attorney  in  the  country  is  the  attomeyv 
on  the  record,  an  affidavit  sworn  before  the  attorney  in  the  country  shall  not 
be  reoehned;  and  an  affidavit  sworn  before  an  attorney's  clerk  shall  not.be 
received  in  cases  where  it  would  not  be  receivable  if  sworn  before  the  at- 
torney himself;  but  this  rule  shall  not  extend  to  affidavits  to  hold  to  bail. 

Arrest, 

7.  After  non  pros,  nonsuit  or  discontinuance,  the  defendant  shall  not  be 
arrested  a  second  time  without  the  order  of  a  Judge. 

8.  Affidavits  to  hold  to  bail  for  money  paid  to  Uie  use  of  the  defendant,  or 
for  work  and  labour  done,  shall  not  be  deemed  sufficient  unless  they  state  the 
money  to  have  been  paid,  or  the  work  and  labour  to  have  been  done,  at  the 
request  of  the  defendant. 

9.  No  supplemental  affidavit  shall  be  allowed  to  supply  any  deficiency  in 
the  affidavit  to  hold  to  b^l. 

10.  A  variance  between  the  ac  etiam  and  the  declaration,  or  the  want  of 
an  ac  etiam,  where  the  defendant  is  arrested,  shall  not  be  deemed  ground  for 
discharging  the  defendant,  or  the  bail ;  but  the  bail  bond  or  recognizance  of 
bail  shall  be  taken  with  a  penalty  or  sum  of  forty  pounds  only. 

Writ,  when  and  how  to  be  Filed. 

1 1 .  When  the  rule  to  return  a  writ  expires  in  vacation,  the  sheriff  shall 
file  the  writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the  office  shall 
be  open. 

12.  And  the  officer  with  whom  it  is  filed  shall  endorse  the  day  and  hour 

when  it  was  filed. 

Bail. 

13.  If  any  person  put  in  as  bail  to  the  action,  except  for  the  purpose  of 
rendering  only,  be  a  practising  attorney,  or  clerk  to  a  practising  attorney, 
the  plaintiff  may  treat  the  bail  as  a  nullity,  and  sue  upon  the  bail  bond  a^ 


soon  as  t)ie  time  fojr  putting  in  bail  has  expired,  unless  good  bail  be  duly 
put  in  in  the  meai^  tim^. 

14.  In  the  case  of  country  bail,  the  bail  piece  shall  be  transmitted  and 
filed  within  eight  days,  unless  the  defendaut  reside  more  than  forty  miles 
from  London,  and  in  that  case,  within  fifteen  days  after  the  taking  thereof. 

15.  When  bail  to  the  sheriff  become  bail  to  the  action,  the  plaintiff  may 
except  to  them  though  he  has  taken  an  assignment  of  the  bail  bond. 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  justification  of  bail  be 
given  two  days  before  the  time  of  justification. 

17.  If  bail,  either  to  the  action  or  in  error  are  excepted  to  in  vacation,  and 
the  notiee  of  exception  require  them  to  justify  before  a  Judge,  the  bail  shall 
justify  within  fbur  days  from  the  time  of  such  notice,  otherwise  on  the  first 
day  of  the  ensuing  term. 

1 8.  Notice  of  more  bail  than  two  bhall  be  deemed  irregular,  unless  by 
order  of  the  Court  or  a  Judge. 

19.  Affidavits  of  justification  shall  be  deemed  insufficient,  unless  they 
state  that  each  person  justifying  is  worth  the  amount  required  by  the  prac- 
tice of  the  Courts,  oveir  and  above  what  will  pay  his  just  debts^and  over  and 
above  every  other  sum  for  which  he  is  then  bail. 

20.  Bail,  though  rejected,  shall  be  allowed  to  render  the  principal  with- 
out entering  into  a  fresh  recognizance. 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of  debt, 
andthe  costs-of  suit;  not  exci^eding  in  the  whole  the  amount  of  their  recog- 
nizance. 

.  22.  Bail  shall  be  at  Kberty  to  render  the  principal  at  any  time  during 
the  last  day  for  rendering,  so  as  they  make  such  render  before  the  prison 
dooi9  are  closed  for  the  night. 

23.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail  bond  pending 
a  vule  to  bring  in  the  body  of  the  defendant. 

24.  No  bail  bond  taken  in  London  or  Middlesex  shall  be  put  in  suit, 
until  after  the  expiration  of  four  days ;  nor,  if  taken  elsewhere,  till  after  the 
expiration  of  eight  days  exclusive,  from  the  appearance  day  of  the  process. 

11&.  The  time  allowed  for  excepting  to  bail  put  in  upon  a  habeas  corpus 
shalfc  be  twenty  days. 

26.  A  recoghi^nce  of  bail  in  error  shall  be  taken  in  double  the  sum  re- 
covered, except  in  case  of  a  penalty ;  and  m  case  of  a  penalty,  in  double  the 
sum  really  due,  and  double  the  costs. 

:  27.  In  ^ectmerit,  the  recognizance  of  bail  in  error  shall  be  taken  in  double 
the  yearly  value  and  double  tlie  costs. 

hail  Bond  and  Action  thereon. 

28.  An  action  may  be  brought  upon  a  bail  bond  by  the  sheriff  hiipself  in 
any  Court. 

29.  In  all  cases  where  the  bail  bond  shall  be  directed  to  stand  as  a  secu- 
rity, the  plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it. 

30.  Projceedings  on  the. bail  bond  may  be  stayed  on  payment  of  costs  in 
one  action,  ynless  snfiicient.  reason  be  shewn  for  proceeding  in  more.. 

Appearance. 

31.  A  defendant  who  ha3  been  served  with  process  by  original,, ^haU  enter, 
an  appearance  within  four  days  of  the  appearance  day,  if  the  action  is 
brought  in  London  or  Middlesex,  or  within  eight  days  of  the  appearance  day 
i^,  other  cafies,  otherwise  the  plaintiff  may  enter  an  appearance  for  him  ac- 
cording; to  the  statute ;  and  any  attorney  whp  undertakes  to  app^^^  shaljb 
enter  ah  appearance  accordingly. 

Irregtdarify  in  Proceis  and  Proceedings 

32.  Where  the  defendant  is  described  in  the  process  or  affidavit  to  hold 
to  bail  by  initials,  or  by  a  wrong  naine,  or  without  a  christian  name,  the 
defendant  sh;»ll  not  be  discharged  out  of  custody  or  the  bail  bond  deliver- 
eii  up  to  be  cancelled  on  motion,  for  that  purpose,  if  it  shall  appear  to  tj^e. 
Cp^.rt  that  due  diligence  lias  been  used  to  obtain  knowledge  of  the  proper 
pame. 


33.  No  application  to  set  aside  process  oi*  proceedings  for  ir|:egularity 
shall  be  allowed  unless  made  within  a  reasonable  time,  iiolr  if  the  party  ap- 
plying has  taken  a  freSh  stfep  aftei"  Icnbwiedge  of  ^e  iri-fegularity. 

34.  If  a  party  plead  sevetal  pleas,  avowries  ot  cognisances  without  a 
rule  for  that  purpose,  the  opposite  party  shall  be  kt  liberty  to  sign  judg- 
ment. 

Declaration  and  Time  for, 

35.  A  plaintiff  shial)  be  deemed  out  of  the  Court  unless  he  declare  with«- 
in  one  year  after  the  process  is  returnable. 

36.  When  the  plaintiff  declares  against  a  prisoner  it  sbaJI  not  be  liece#^ 
^ary  to  make  more  than  two  Copies  of  t^e  declaration,  of  which  one  9h)siH 
be  served  and  another  filed  witn  an  affidavit  of  service  |  upon  the  offil^s 
copy  of  which  affidavit  a  rule  to  plead  m^  be  given. 

37.  Where  a  cause  has  beeA  fetnoved  from  an  inferier.Court,  the  rule  to 
declare  may  be  given  Within  fbuir  days  after  the  end  of  the  term  in  Whicl^ 
the  writ  is  relumed. 

3B.  It  shall  not  be  nec»sary  fet  a  defendant  in  any  casfe  to  give  a  rule 
to  declare,  except  upon  removals  from  inferior .  Courts :  but  the  plaltitifif 
tnay  have  a  rule  for  time  to  declare  iu  the  Court  of  Exchequer  as  w6ll  as 
in  the  other  Courts. 

39.  A  rule  to  declare  petemptorily  may  be  absblute  in  the  first  ihstiatice. 

40.  A  declamtion  laving  the  venue  in  k  different  county  from  that  men- 
tioned in  the  process  shall  dot  be  deemed  a  waiver  of  the  bail. 

41.  It  shall  not  be  deemed  necessary  to  express  tlie  amount  of  damages 
in  a  notice  of  declaration. 

42.  Where  an  amendment  of  the  declaration  is  allowed,  no  new  rule  to 
plead  shall  be  deemed  necessary,  whelhei'  such  amendment  be  made  of  the 
tome  term  as  the  declaration,  or  of  a  different  term. 

Pka  efid  Time  for, 

43.  A  demand  of  plea  may  be  made  at  the  time  whie&  tlie  declaViltioil  is 
delivered,  woA  may  be  indorsed  thereon. 

44.  If  a  defendant  after  craving  oyer  of  a  deed  omit  to  insert  it  at  tbd 
head  of  his  plea,  the  plaintiff*  on  making  up  the  issue  or  demurr^f  book 
may,  if  he  think  fit,  insert  it  for  him,  but  the  costs  of  such  indeftiod  ^hall 
be  ifl  the  discretion  of  the  taxing  officer. 

45.  If  the  declaration  be  filed  or  delivered  so  late  tlmt  the  defehdaiit  i^^ 
not  bound  to  plead  until  the  next  term,  the  defendant  may  plead  as  of  the 
preceding  term,  within  the  first  four  days  of  the  next  term,  any  plea  to  the 
jurisdiction  or  in  abatement,  or  a  tender,  or  any  other  similar  plea. 

46.  The  defendant  shall  not  be  at  liberty  to  waive  his  plea  Without  leave 
of  the  Court  or  a  Judge. 

Farticulars. 

47.  A  summons  for  particulars  and  order  thereon  may  be  obtained  by  a 
defendant  before  appearance,  and  may  be  made,  if  the  Judge  think  fit, 
without  the  production  of  any  affidavit. 

48.  A  defendant  sh^l  be  allowed  the  same  time  for  pleading  after  the 
delivery  of  particulars  under  a  Judge's  order,  which  he  hdd  at  the  return 
of  the  summons ;  nevertheless^  judgment  shall  not  be  signed  till  tlie  after-^ 
noon  of  the  day  after  the  delivery  of  the  particulars^  unless  otherwise  or- 
dered by  the  Judge. 

Ntitices  and  Rulea  and  Service  thereof. 

49.  Whete  the  residence  of  a  defendant  is  unknown,  notice  of  declara- 
tion may  b6  Sttlt^k  up  in  the  office,  but  nOt  without  previotis  leave  of  the  Court. 

50.  Service  of  rules  and  orders,  and  notices,  if  -made  before  nine  at 
night,  shall  be  deemed  good,  but  not  if  made  after  that  hour. 

51.  ttihall  not  be  necessary  to  .the  regular  service  of  a  rule,  that  the 
original  rule  should  be  shewn,  unless  sight  thereof  be  demanded^  except  in- 
cases of  attachment. 


4 

52.  Where  a  t6nii*s  notice  of  trial,  or  inquiry  is  required,  such  notice 
may  be  given  at  any  time  before  the  first  day  of  term. 

53.  A  rule  to  reply  may  be  given  at  any  time  when  the  office  is  open. 

54.  Service  of  a  rule  to  reply,  or  plead  any  subsequent  pleading,  shall 
be  deemed  a  sufficient  demand  of  a  replication,  or  such  other  subsequent 
pleading. 

Payment  of  Money  into  Court, 

55.  In  all  cases  in  which  money  may  be  paid  into  Court,  leave  to  pay 
it  in  may  be  obtained  by  a  side  bar  rule. 

56.  On  payment  of  money  into  Court,  the  defendant  shall  undertake  by 
the  rule  to  pay  the  costs,  and  in  case  of  non-payment,  to  suffer  the  plaintiff 
either  to  move  for  an  attachment,  on  a  proper  demand  and  service  of  the 
rule,  or  to  sign  final  judgment  for  nominal  aamages. 

Trial  and  Notice  thereof. 

57.  Notice  of  trial  and  inquiry,  and  of  continuance  of  inquiry,  shall  be 
given  in  town,  but  countermand  of  notice  of  trial,  or  inquiry,  may  be 
given  either  in  town  or  country,  unless  otherwise  ordered  by  the  Court,  or 
a  Judge. 

58.  The  expression  "  short  notice  of  trial"  shall,  in  country  causes,  be 
taken  to  mean  four  days. 

59.  In  all  cases  where  the  plaintiff  in  pleading  concludes  to  the  country, 
the  plaintiff  ^s  attorney  may  give  notice  of  trial  at  the  time  of  delivering 
his  replication,  or  otlier  subsequent  pleading,  and  in  case  issue  shall  after- 
wards be  joined,  such  notice  shall  be  available;  but  if  issue  be  not  joined 
on  such  replication,  or  other  subsequent  pleading,  and  the  plaintiff  shall 
sign  judgment  for  want  thereof,  and  forthwith  give  notice  of  executing  a 
writ  of  inquiry,  such  notice  shall  operate  from  the  time  that  notice  of  trial 
was  given  as  aforesaid ;  and  in  all  cases  where  the  defendant  demurs  to  the 
plaintiff's  declaration,  replication,  or  other  subsequent  pleading,  the  de- 
fendant's attorney,  or  the  defendant,  if  he  plead  in  person,  shall  be  obliged 
to  accept  notice  of  executing  a  writ  of  inquiry  on  the  back  of  the  joinder  in 
demurrer ;  and  in  case  the  defendant  pleads  a  plea  in  bar  or  rejoinder,  &c. 
to  which  the  plaintiff  demurs,  the  defendant's  attorney,  or  the  defendant,  if 
he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
inquiry  on  the  back  of  such  demurrer. 

60.  Notice  of  a  trial  at  bar  shall  be  given  to  the  proper  officer  of  the 
Court,  before  giving  notice  of  trial  to  the  party. 

61.  In  country  causes,  or  where  the  defendant  resides  more  than  forty 
miles  from  town,  a  countermand  of  notice  of  trial  shall  be  given  six  days 
before  the  time  mentioned  in  the  notice  for  trial,  unless  short  notice  of  trial 
has  been  given. 

62.  In  town  causes  where  the  defendant  lives  within  forty  miles  of  town, 
two  days'  notice  of  countermand  shall  be  deemed  sufficient. 

63.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the  officer  of 
the  Court,  on  the  application  of  the  party,  without  affidavit,  or  motion  for 
that  purpose. 

New  Trialy  Motion  in  Arrest  of  Judgment y  4*c. 

64.  If  a  new  trial  be  granted  without  any  mention  of  costs  in  the  rule, 
the  costs  of  the  first  trial  shall  not  be  allowed  to  the  successful  party,  though 
he  succeed  on  the  second. 

65.  No  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  vere- 
dicto shall  be  allowed  after  the  expiration  of  four  days  from  t^e  time  of 
trial,  if  there  are  so  many  days  in  term,  nor  in  any  case  after  the  expiration 
of  the  term,  provided  the  jury  process  be  returnable  in  the  same  term. 

Judgment  and  Time  for  signing, 

66.  Judgment  for  want  of  a  plea  after  demand  may  in  all  cases  be  sign- 
ed at  the  opening  of  the  office  in  the  afternnon  of  the  day  after  that  on 
which  the  demand  was  made,  but  not  before. 


67.  After  the  return  of  a  writ  of  inquiry,  judgment  may  be  signed  at  the 
expiration  of  four  days  from  such  return,  and  after  a  verdict,  or  nonsuit,  oa' 
the  day  after  the  appearance-day  of  the  return  of.  the  distringas,  or  habeas 
corpora,  without  any  rule  for  judgment.  . 

Judgment  as  in  case  of  nonsuit, 

68.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  may  be  obtained  on 
motion  without  previous  notice,  but  in  that  case  it  shall  not  operate  as  a  stay- 
of  proceedings. 

69.  No  motion  for  judgment  as  in  case  of  a  nonsuit  shall  be  allowed  after 
a  motion  for  costs  for  not  proceeding  to  trial  for  the  same  default,  but  such 
costs  may  be  moved  for  separately,  (i.  e.)  without  moving  at  all  for  judgment 
as  in  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of :  or  the  Court  on 
discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit  may  order  the  Plain- 
tiff to  pay  the  costs  of  not  proceeding  to  trial,  but  the  payment  of  such  costs 
shall  not  be  made  a  condition  of  discharging  the  rule. 

70.  No  entry  of  the  issue  shall  be  deemed  necessary  to  entitle  a  defendant 
to  move  for  judgment  as  in  case  of  a  nonsuit,  or  to  take  the  cause  down  to 
trial  by  proviso. 

71.  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in  which  the 
default  of  the  plaintiff  has  been  made,  and  no  rule  for  a  trial  by  proviso  shall 
be  neciessary. 

Warrant  of  Attorney  and  Cognovit, 

72.  No  warrant  of  attorney  to  confess  judgment,  or  cognovit  actionem, 
given  by  any  person  in  custody  of  a  sheriff,  or  other  officer  upon  mesne  pro^ 
cess  shall  be  of  any  force,  unless  there  be  present  some  attorney  on  behalf  of 
such  person  in  custody  expressly  named  by  him,  and  attending  at  his  request 
to  inform  him  of  the  nature  and  effect  of  such  warrant  or  cognovit,  before 
the  same  is  executed,  which  attorney  shall  subscribe  his  name  as  a  witness 
to  the  due  execution  thereof,  and  declare  himself  to  be  attorney  for  the  de- 
fendant, and  state  that  he  subscribes  as  such  attorney. 

73.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney,  above  one.  and 
under  ten  years  old,  must  be  obtained  by  a  motion  in  term,  or  by  order  of 
a  judge  in  vacation;  and  if  ten  years  ojd  or  more,  upon  a  rule  to  shew 
cause. 

Costs, 

74.  No  costs  shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any  counts 
or  issues  upon  which  he  has  not  succeeded ;  and  the  costs  of  all  issues  found 
for  the  defendant  shall  be  deducted  from  the  plaintiff's  costs. 

Faecution. 

75.  It  shall  not  be  necessary  that  any  writ  of  execution  should  be  signed  ; 
but  no  such  writ  shall  be  sealed  till  the  judgment-paper,  postea,  or  inquisi- 
tion, has  been  seen  by  the  proper  officer. 

76.  A  writ  of  habere  facias  possessionem  may  be  sued  out  without  lodg- 
ing a  praecipe  with  the  officeir  of  the  Court. 

77.  In  actions  commenced  by  bill  a  ca.  sa.  to  fix  bail  shall  have  eight 
days  between  the  teste  and  return,  and  in  actions  commenced  by  original 
fifteen,  and  must  in  London  and  Middlesex  be  entered  four  clear  days  in  the 
public  book  at  the  sheriff's  office. 

Scirefacias. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ  of  scire 
facias,  after  a  defendant  has  appeared,  except  on  payment  of  costs. 

79.  A  scire  facias  to  revive  a  judgment  more  than  ten  years  old,  shall 
not  be  allowed  without  a  motion  for  that  purpose  in  term,  or  a  Judge's  or- 
der in  vacation,  nor  if  more  than  fifteen  without  a  rule  to  shew  cause. 

80.  A  scire  facias  upon  a  recognizance  taken  in  Serjeant's  Iiin,  or  before 
a  commissioner  in  the  country,  and  recorded  at  Westminster,  shall  be 
brought  in  Middlesex  only,  and  the  form  of  the  recognizance  shall  not  ex- 
press where  it  was  taken. 

81.  No  judgment  shall  be  signed  for  non-appearance  to  a  scire  facias 
without  leave  of  the  Court  or  a  Judge,  unless  the  defendant  has  been  sum- 
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■Koied;  but  auch  jadgirail  tnay  be  BignMl  hj  leave  after  eight  days  from 
the  retuni  of  one  scire  facias. 

62.  A  notice  in  wiitiDg  to  the  pUdntiir,  his  attorney  or  agmt^  shall  be 
a  sufficient  appearance  by  the  bail,  or  defendant  on  a  scire  fiiciaa* 

Error. 
83.  A  writ  of  error  shall  be  deemed  a  supersedeas  from  the  tame  of  the 
allowance. 
'  84.  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of  error  the 
application  must  be  made  before  the  time  to  suireBder  is  but. 

Supenedeas. 

85.  The  plaintiff  shall  proceed  to  trial ,  or  final  judgment  against  a  pri- 
soner within  three  terms  inclndtve  after  declaration,  and  shall  cause  the  de- 
fendant to  be  charged  in  execution  within  two  terms  inclusive  after  such 
trial  or  judgment ;  of  which  the  term  in,  or  after,  which  tlie  trial  was  had 
shall  be  xeckoned  one. 

86.  The  marshal  of  the  Kine's  Bench  prison,  and  warden  of  the  Fleet 
shall  present  to  the  Judges  of  the  Courts  of  King^s  Bench,  Common  Pkas 
and  Excheouer,  in  their  respective  chambers  at  Westminster,  within  the  first 
four  days  or  every  term  a  list  of  all  such  prisoners  as  are  supersedeable ; 
shewing  as  to  what  actions  and  on  what  account  they  are  so,  and  as  to  what 
actions  (if  any)  they  still  remain  not  supersedeable. 

87.  If  by  reason  of  any  writ  of  error,  special  order  of  the  Court,  agree- 
ment of  the  parties,  or  other  special  matter,  any  person  detained  in  the  ac- 
tual custody  of  the  marshal  or  the  King's  Bench  prison  or  warden  of  the 
Fleet,  be  not  entitled  to  a  supersedeas  or  discharge  to  which  such  prisoner 
would,  according  to  the  general  rules  and  practice  of  the  Court,  be  other- 
wise entitled,  for  want  of  declaring,  proceeding  to  trial  or  judgment  or 
charging  in  execution,  within  the  times  prescribed  by  such  general  rules 
and  practice,  then  and  in  every  such  case  the  plaintiff  or  plaintiffs  at  whose 
suit  such  prisoner  shall  be  so  detained  in  custody,  shall  with  all  conve- 
nient speed  give  notice  in  writing  of  such  writ  of  error,  special  order, 
agreement  or  other  special  matter  to  the  marshal  or  warden,  upon  pain  of 
losing  the  right  to  detain  such  prisoner  in  custody  by  reason  of  such  special' 
matter ;  and  the  marshal  or  warden  shall  forthwith  after  the  receipt  of  such 
notice  cause  the  matter  thereof  to  be  entered  in  the  books  of  the  prison,  and 
shall  also  present  to  the  Judges  of  the  respective  Courts  from  time  to  tiftie 
a  list  of  die  prisoners  to  whom  such  special  matter  shall  relate,  shewing  such 
special  matter  together  with  the  list  of  the  prisoners  supersedeable. 

88.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of  the  marshal 
or  warden  for  the  space  of  one  calendar  month  after  they  are  siipets^eable, 
although  not  superseded^  shall  be  forthwith  discharged  out  or  the  King's 
Bench  or  Fleet  prison  as  to  all  such  actions  in  which  they  have  been  or  shall 
be  supersedeable. 

89.  The  order  of  a  Judge  for  the  discharge  of  a  prisoner  on  the  ground 
of  a  plaintiff's  neglect  to  declare,  or  proceed  to  trial  or  final  judgment  or 
execution  in  due  time,  may  be  obtained  at  the  return  of  one  summons  served 
two  days  before  it  is  returnable,  such  order  in  town  causes  being  absolute, 
and  in  country  causes,  unless  cause  shall  be  shewn  within  four  days  or  within 
such  further  time  as  the  Judge  shall  direct. 

90.  A  rule  or  order  for  the  discharge  of  a  debtor  who  has  been  detained 
in  execution  a  year  for  a  debt  under  twenty  pounds  may  be  made  absolute 
in  the  Brst  instance,  on  an  affidavit  of  notice  given  ten  days  before  the  in- 
tended application,  which  notice  may  be  given  before  the  year  expires. 

Attorney  and  hi$  Bill, 

91.  An  order  to  deliver  or  tax  an  attorney's  bill  maybe  made  at  the  return 
of  one  summons,  the  same  having  been  served  two  days  before  it  is  return- 
able. 

92.  One  appointment  only  shall  be  deemed  necessary  for  proceeding  in 
tjie  taxation  of  costs  or  of  an  attorney's  bill. 

93.  No  set-off  of  dams^s  or  costs  between  parties  shall  be  allowed  to  the 


prejvidice^  ef  the  ftttomeyV  Hen  for  costs* in  the  particular  suit  against  which 
the  set-off  is  sought,  provided  nevertheless,  that  interlocutory  costs  in  the 
same  isuit,  awarded  to  the  adverse  party,  may  be  deducted. 

'  '  '  Misceiianeous, 

94,  It  shall  not  be  necessary  that  a  pluries  capias  be  stamped  by  the 
clerk  of  the  warrants  to  anthorise  the  exigenter  to  fnake  out  an  exigent. 

9iu  Is  ocder  tot  chacge  a  defendant  in  exeeutioa,  it  shall  not  be  nece»- 
^tfy  that  Ihe  pt ocftedtngs  be  entered  of  rec(»rd. 

96.  Side  b«r  Eulea  mvyt  be  olttakied  oii  the  laist  as  w>dl  as  on  other  days 
in  teno. 

97*  A  n»te  may  be  enkurgedy  if  the  court  thiak  fi«,  without  notice. 

98.  An  aippiicfttioQ  to  compel  the  plaintitf  t&  give  security  for  costs 
snuit  in  ordinary  cases  be  made  before  issue  joined. 

9Q.  Leave  to  conpound  a  penal  actioo  shall  not  be  given  in  cases  where' 
pavt  of  the  penalty  goes  to  the  crown,  unless  notice  shell  have  been  given 
to  the  proper  olficer,  but  in  other  cases  k  may. 

1 00.  Where  the  defendant,  after  having  pteaded^  is  allowed  to  confess 
the  actioiH  l^e  may  wiihdraw  his  plea  in  person  without  the  appearance  of 
the  attorney  or  his  clerk  for  that  purpose  before  the-  officer  of  the  court. 

101.  There  shall  be  no  rade  for  the  sheriff  to  return  a  good  jury  upon  a 
writ  of  inquiry,  but  an  order  shall  be  made  by  a  jury  up<m  summons  for 
that  purpose. 

lQ3d.  An  order  upon  the  lord  of  a  manor  to  allow  the  usual  limited  in- 
spection of  Uie  Court  Rolls,  on  the  application  of  a  copyhold  tenant,  may* 
be  absolute  in  the  first  instance  upon  an  affidavit  &al  ixie  copyhold  tenant' 
has.  applied  for  and  been  refused  inspection. 

103.  In  cases  where  the  application  for  a  rule  to  change  the  venue  is^ 
madia,  upon,  the  usual  affidavit  only,  the  rule  shall  be  absolute  in  the  first 
insjtattce.;  and  the  venue  shall  not  be  brought  back  except' upon  an  under- 
taking of  the  plaintifi^  to  give  material  evidence  in  the  county  in  which  the 
venue  was  originally  laid. 

104.  Where  money  is  paid  into  Court  in  several  acti<ms  which  are  con- 
solwlatfid,  and  the  piaintiff,  without  taxing  costs,  proceeds  to  trial  on  one 
and  fails,  he  shall  be  entitled  to  costs  on  the  others  up  to  the  time  of  paying* 
money  into  court. 

10.5.  After  judgment  by  defauU,  the  entry  of  any  subsequent  continu- 
ances shall  not  he  rec^uired. 

106.  To.  entitle  a  plaintiff  to  discontinue  after  plea  pleaded,  it  shall  not 
he  necessary^  to  obtain  tlie  defendant's  consent,  but  the  rale  shall  contaiu 
aauadertalung  oa  the  part  of  the  plaintiff  to  pay  the  costs,  and  a  consent, 
that  if  ^y  are  not  psoa  within  four  days  af^r  ta/xation^  defendant  shall  be 
al  liberty  io  sign  a  nonpros. 

107.  It  shall  not  be  necessary  that  any  pleadings  which  conclude  to  the* 
oomtny  be  signed  by  counsel. 

lOB.  In.  all  special  pleadings,  where  the  plaindff  feakes  issue  on  the  de- 
fendaafeV  pleieulmg,^  or  traverser  the  same,  or  demurs,  so  that  the  defendant' 
ia  not  lot  in  to  aUege  any  new  matter,  the  plaintiff  may  proceed  without' 
giving  s^  rule  to  rejoin. 

109.  It  shall  not  be  necessaxy  that  imparlance^should  be  entered  on  any 

distinct  roll. 

110.  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to  notice^  or  an 
undertaking,  he  may  be  called  upon  by  a  rule  to  shew  cause  why  he  sbouldi 
not  pay  costs  though  he  has  not  been  dispaupered. 

II.  And  it  is  further  ordered.  That  upon  every  bailable  writ  and 
warrant,  and  upon  the  copy  of  any  process  served  for  the  payment  of  any 
debt,  the  amount  of  the  debt  shall  be  stated,  and.  the  amount  of  what  the 
plaintiffs  attorney  claims  for  the  costs  of  such  writ  or  process,  arrest,  or 
copy  and  service  and  attendance  to  receive  debt  and  costs,  and  that  upon 
payment  thereof,  within  four  days,  to  the  plaintiff  or  his  attorney,  furUier 
proceedings  will  be  stayed.  But  the  defendant  shall  ..fee.  at  liberty,  not- 
withstanding such  payment,  to  have  the  costs  taxed :   and  if  more  than 
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oite-sixth  shall  be  disallowed,  the  plaintiff's  attorney  shall  pay  the  costs  of 
taxation. 
The  indorsement  shall  be  written  or  printed  in  the  following  Form :  — 

"  The  plaintiff  claims for  debt,  and for  costs.     And  if  the 

amount  thereof  be  paid  to  the  plaintiff  or  his  attorney  within  four  days 
from  the  service  hereof,  further  proceedings  will  be  stayed." 

III.  And  it  is  further  ordered,  That  in  Hilary  and  Trinity  terms, 
a  plaintiff  in  any  country  cause  may  file  or  deliver  a  declaration  de  bene 
esse,  within  four  days  after  the  end  of  the  term,  as  of  sueh  term. 

IV.  And  it  is  further  ordered.  That  the  rules  heretofore  made  in 
the  Courts  of  King's  Bench  and  Common  Pleas  respectively,  for  avoiding 
long  and  unnecessary  repetitions  of  the  original  writ  in  certain  actions 
therein  mentioned,  shall  be  extended  and  applied  in  the  courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer  of  Pleas,  to  all  personal  and  mixed 
actions ;  and  that  in  none  of  such  actions  shall  the  original  writ  be  re- 
peated in  the  declaration,  but  only  the  nature  of  the  action  stated,  in  man- 
ner follovnng :  viz.  A.  B.  was  attached  to  answer  C.  D.  in  a  plea  of  tres- 
pass, or  in  a  plea  of  trespass  and  ejectment,  or  as  the  case  may  be,  and  any 
further  statement  shall  not  be  allowed  in  costs. 

V.  And  it  is  further  Ordered,  That  upon  staying  proceedings, 
either  upon  an  attachment  against  the  sheriff  for  not  bringing  in  the  body, 
or  upon  the  bail  bond,  on  perfecting  bail  above,  the  attachment  or  bail  bond 
shall  stand  as  a  security,  if  the  plaintiff  shall  have  declared  de  bene  esse, 
and  shall  have  been  prevented  for  want  of  special  bail  being  perfected  in 
due  time  from  entering  his  cause  for  trial,  in  a  town  cause  in  the  term  next 
after  that  in  which  the  writ  is  returnable,  and  in  a  country  cause  at  the  en- 
suing assizes. 

VI.  And  it  is  further  Ordered,  That  the  expence  of  a  vntness  called 
only  to  prove  the  copy  of  any  judgment,  writ,  or  other  public  document, 
shall  not  be  allowed  la  costs,  unless  the  party  calling  him  shall,  within  a 
reasonable  time  before  the  trial,  have  required  the  adverse  party^  by  no- 
tice in  writing,  and  production  of  such  copy,  to  admit  such  copy,  and  un- 
less such  adverse  party  shall  have  refused  or  neglected  to  maike  such  ad- 
mission. 

VII.  And  it  is  further  Ordered,  That  the  expense  of  a  witness 
called  only  to  prove  the  handwriting  to,  or  the  execution  of,  any  written 
instrument  stated  upon  the  pleadings,  shall  not  be  allowed,  unless  the  ad- 
verse party  shall,  upon  summons  before  a  Judge,  a  reasonable  time  before 
the  trial  (such  summons  stating  therein  the  name,  description,  and  place  of 
abode  of  the  intended  witness),  have  neglected  or  refused  to  admit  such 
handwriting  or  execution,  or  unless  the  Judge,  upon  attendance  before  him, 
shall  indorse  upon  such  summons,  that  he  does  not  think  it  reasonable  to 
require  such  admission. 

VIIT.  And  it  is  further  Ordered,  That  in  all  cases  in  which  any 
particular  number  of  days,  not  expressed  to  be  clear  days,  is  prescribed  by 
tlie  rules  or  practice  of  the  Courts,  the  same  shall  be  reckoned  exclusively 
of  the  first  day  and  inclusively  of  the  last  day,  unless  the  last  day  shall  hap- 
pen to  fall  on  a  Sunday,  Christmas  day.  Good  Friday,  or  a  day  appointed 
for  a  Public  Fast  or  Thanksgiving,  in  which  case  tlie  time  shall  be  reckoned 
exclusively  of  that  day  also. 

And  it  is  further  Ordered,  that  the  above  Rules  shall  take  effect  on  the 
first  day  of  next  Easter  Term. 

TENTERDEN.  J.  VAUGHAN. 

N.  C.  TINDAL.  J.  PARK. 

LYNDHURST.  W.  BOLLAND. 

J.  BAYLEY.  J.  B.  BOSANQUET. 

J.  A.  PARK.  W.  E.  TAUNTON. 

W.  GARROW.  E.  H.  ALDERSON. 

J.  LITTLEDALE,  J.  PATTESON. 
S.  GASELEE. 

IWe  did  not  receive  a  copy  of  these  Rules  till  the  Number  was  in  the  handsofthe  binder.^ 
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NEW  PUBLICATIONS. 

A  New  Abridgment  of  the  Law.  By  Matthew  Bacon,  of  the  Middle  Temple. 
Esq.  The  Seventh  Edition  correctedy  with  large  additions,  including  the  latest 
Statutes  and  Authorities.  Volumes  2, 3,  &  4,  (except  the  Addenda,}  by  Sir  Henry 
Gwillim,  of  the  Middle  Temple,  Knight,  late  one  of  the  Judges  of  His  Majesty's 
Supreme  Court  at  Madras.  Volumes  1.  5, 6,  7  &  8,  and  the  Addenda  to  the  other 
volumes.  By  Charles  Edward  Dodd,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 
In  iSght  volumes,  royal  8vo.    Price  12L  boards.    [See  ante,  p.  129.] 

The  Bankrupt  Act,  6  G.  4.  c.  16,  and  the  Bankrupt  Court  Act,  1  W.  4.  c.  56. 
With  Notes  on  all  the  Recent  Decisions  at  Common  Law  and  in  Equity,  and  Ab- 
stracts from  other  Statutes  relating  to  Bankruptcy.  By  Charles  Sturgeon,  of  the 
Inner  Temple,  Esq.,  Barrister  at, Law.  Second  Edition,  corrected  and  enlarged. 
In  12mo.    Price  7s.  6d,  boards,  282  pages. 

A  Digest  of  the  Bankrupt  Law,  with  an  Appendix  of  Pi'ecedents,  framed  with 
reference  to  the  New  Act  of  the  1  &  2  W.  4.  c.  56.  By  the  Right  Hon.  Robert 
Lord  Henley.    The  Third  EcUtion.    In  royal  8vo.    Price  II,  8s.  boards,  832  pages. 

The  New  Ordeis  of  the  3d  of  April  1828,  embodied  with  those  of  the  23d  of  No- 
vember 1831,  for  the  Regulation  of  the  Practice  and  Proceedings  in  the  High  Court 
of  Chancery.  With  Notes  of  the  Decisions,  and  a  new  and  copious  Index,  By 
Edward  Chitty,  Esq.,  Barrister  at  Law.    Price  Is.  6d,  sewed,  48  pages. 

A  Treatise  on  Powers.  By  Henry  Chancci  Esq.,  of  Lincoln's  Inn,  Barrister  at 
Law.    Volume  2.  in  royal  8vo.    Price  IL  4s.  boards,  674  pages. 

[See  ante,  p.  1 15.] 

On  Conveyancers'  Evidence.  By  Thomas  Coventry,  of  Lincoln's  Iim,  Esq.  Bar* 
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ART.  I.— ^^CLESIASTICAL  REPORT. 


The  Special  and  General  Reports  made  to  His  Mcffesiy  by 
the  Commissioners  appointed  to  inquire  into  the  Practice, 
%c.  cf  the  Ecclesiastical  Courts  qf  England  and  Wales, 
1831  and  1832. 

We  believe  these  Reports  may  be  traced^  like  so  many  other 
measures  of  legal  reform^  to  the  celebrated  speech  of  Lord 
Brougham^  in  1828,  in  which  the  abuses  of  the  Ecclesiastical 
Courts  were  forcibly  exposed.     The  first  commission,  bearing 
date  the  28th  of  January  1829,  was  directed  to  the  Bishops 
of  London,  Durham,  Lincoln,  St.  Asaph  (then  of  Exeter),  and 
Exeter  (then  of  Gloucester),  Lord  Tenterden,  Lord  Wynford, 
Sir  N.  C.  Tindal,  Sir  W.  Alexander,  Sir  John  NichoU,  Sir 
C.  Robinson,  Sir  H.  Jenner,  and  Dr.  Lushington.    Nothing 
was  done,  at  least  nothing  was  reported,  under  this  com- 
mission.    The  second,  bearing  date  the  5th  of  July  1830, 
and  revoking  the  first,  was  directed  to  the  Prelates,  Lords 
and  Commoners,  whose  names  are  subscribed  to  the  Report, 
with  the  addition  of  Sir  W.  Alexander,  who  has  not  signed  it. 
Under  this  commission,  two  Reports  have  been  made:  the 
special  Report  as  to  the  Court  of  Delegates  given  in  a  former 
volume,^  an<J  the  Report  which  we  are  now  about  to  review. 
We  shall  follow  nearly  the  same  plan  which  we  have  pursued 
with  the  Common  Law  and  Real  Property  Reports,  except 
that^  the  subject  being  one  of  which  only  a  general  knowle^e 
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can  be  either  usefiil  or  interesting  to  the  general  practitioner, 
we  shall  deal  much  more  in  smmnaries,  and  much  less. in 
details.  In  fact,  such  a  course  would  be  forced  upon  us  by 
the  Commissioners,  did  it  not  appear  advisable  on  grounds 
unconnected  with  them ;  for  we  too  ofte^  fin^  bate  hints  and 
hesitating  suggestions  doing  duty  for  matured  propositions 
and  plans.  Neither  do  we  altogether  approve  of  the  arrange- 
ment of  the  contents;  but  our  main  object  being  to  convey  an 
accurate  impression  of  the  Report,  we  shall  make  no  attempt 
to  improve  upon  it. 

The  Report  begins  by  reciting  the  scope  of  the  commission, 
which,  as  most  readers  know  already,  extends  to  the  jurisdic- 
tions of  all  the  Ecclesiastical  Courts  of  England  and  Wales, 
with  the  process,  practice,  pleading,  and  other  things  con- 
nected therewith;  and  goes  on  to  state  that  the  ordinary 
modes  of  procuring  information,  by  written  queries  and  oral 
examinations,  the  results  of  which  appear  in  the  Appendix, 
have  been  pursued.  The  appendix  has  not  yet  appeared,  but 
several  of  the  examinants'  opinions  have .  transpired,  aad  iOS 
the  forthcoming  Real  Property  and  Common  Law  Reports 
must  both  be  reviewed  in  our  next  Number,  we  are  under  the 
absolute  necessity  of  proceeding  to  the  immediate  examina- 
tion of  this. 

The  following  order  of  inquiry  is  proposed: — "  In  order  to 
elucidate  the  general  subject  of  our  investigations,  we  will 
advert  briefly  to  the  origin  and  character  of  the  Ecclesiastical 
laws  administered  in  this  country,  and  the  establishment  of 
the  Ecclesiastical  Tribunals ;  and  we  will  describe,  summarily, 
the  several  Courts,  the  matters  of  jurisdiction,  and  the  mbdes 
of  proceeding,  which  belong  to  this  system  of  law." 

The  first  head,  the  origin  of  tlie  Ecclesiastical  laws^  is  by 
ho  means  remarkable  for  accuracy. 

^  *'  The  Ecclesiastical  laws  of  this  country  (say  they)  have 
been,  for  the  most  part,  derived  originally  from  the  authority 
exercised  by  the  Roman  Pontiffs,  in  the  different  states  and 
kingdoms  of  Europe." 

**  Spelman  mentions  the  adoption  of  the  decrees  and  canons 
of  the  Church  of  Rome,  as  they  then  existed,  by  the  clergy 
and  peoplfe  of  England,  so  early  as  the  year  605,  soon  after 
the  establishment  of  Christ^mky  ip  this  country,  and  there 
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were  Ecclesiastical  councils  in  England^  and  canons  passed 
therein,  before  the  Conquest." 

No  reference  to  Spelman  being  given,  we  turned  to  the 
Concilia  of  the  date.  In  the  year  605,  nothing  appears  except 
the  mention  of  a  mission  into  Germany,  and  the  confirmation 
of  the  earliest  Anglo-Saxon  Monastery  of  St.  Peter  and  St. 
Paul,  given  at  a  common  council  at  Canterbury,  but  not  a 
syllable  of  the  adoption  of  any  decree  or  canon  whatever. 
For  673,  however,  Spelman  extracts  from  Bede  an  account  of 
a  council  of  bishops  held  at  Hereford  or  Hertford^  in  which 
the  archbishop  produced  a  book  of  the  canons  which  the 
ancient  fathers  had  decreed,  and  extracting  from  it  ten  canons, 
relating  to  monks,  biishops,  and  clerks,  procured  the  bishops' 
subscription  thereto.^ 

The  compilation  and  promulgiition  of  the  canon  law  is  then 
traced;  and  we  are  told  of  the  Decretum  of  Gratiah  the  monkj 
and  the  Decretals  of  Gregory  the  Pope,  which  last  were  a 
collection  of  the  Decretal  Epistles  of  the  Popes.  To  these 
succeeded  the  Clementine  Constitutions  of  Clement  V.  pub- 
Kshed  in  1317  by  the  western  or  opposition  Pope  John  XXI. 
at  Avignon  in  1317;  whose  frirther  Constitutions,  published 
in  1340,  are  also  enumerated,  but  their  very  characteristic 
name,  Extravagcmtes^  is  left  out.  A  seventh  Book  of  De- 
cretals (we  &)rgot  to  mention  that  the  former  consisted  of 
six)  and  a  Book  of  Institutes,  were  added  by  Gregory  XIII., 
under  whose  sanction  the  Corpus  Juris  Canonici,  containing, 
all  the  above  parts,  was  published  iii  15S0.  To  show  the 
operation  cvf  this  law,  and  at  the  same  thne  obliquely  com- 
mend it,  a  garbled  quotation  from  Lord  Stair^s  Institutes  ib 
inserted.  We  give  the  paragraph  entire,  marking  the  omitted 
parts  by  italics : — 

**  This  Pontifical  Law  extended  to  all  persons  and  things 
belonging  to  the  Roman  Church,  and  separated  from  the  laity 
all  things  that  may  relate  to  pioua  uses,  or  which  may  be 
daimed  to  be  under  the  prdection  of  his  HoUness,  as  orphans, 
the  wills  of  defuncts,  and  matters  of  marriage  and  divorce. 
All  which,  by  long  force  and  fraud  ofiisfulminaiions  he 
haih  obtained  to  be  (m  the  Report  the  passage  n|n$,  *  all 
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which  were  exempted,'  &c.)  exempted  firom  the  civil  authority 
of  those  sovereigns  who  are  {y)ere  in  the  Report)  devoted  to 
that  See.  Those  persons  and  things  being  holy y  are  not  to 
be  temerate  by  the  profane  hands  of  princes  or  free  people. 
And  so  deep  hath  this  canon  law  been  rooted,  that  even 
where  the  Pope's  authority  is  rejected,  yet  consideration  must 
be  {had  been  in  the  Report)  had  to  these  laws,  not  only  as 
those  by  which  Church  benefices  have  been  erected  and  or- 
dered, but  as  likewise  containing  many  equitable  and  profitable 
laws,  which,  because  of  their  weighty  matter  and  their  being 
once  (this  word  is  omitted)  received,  may  more  fitly  be  retained 
than  rejected."  ^ 

The  quotation  was  introduced,  no  doubt,  for  the  sake  of  the 
last  sentiment.  The  motive  for  garbling  it  is  left  to  the  reader 
to  suppose.  Of  course,  the  right  reverend  prelates  who 
signed  the  Report,  were  not  aware  of  the  falsification. 

In  England,  however  (continue  the  Commissioners),  the 
authority  of  the  Canon  Law  was  at  all  times  much  restricted; 
so  much  of  it  as  has  been  received,  having  obtained  by  virtual 
adoption,  has  been  for  many  centuries  accommodated  by  ouf 
own  lawyers  to  the  local  habits  and  customs  of  the  country; 
and  the  Ecclesiastical  Laws  may  be  now  described,  in  the 
langu^e  of  our  statutes,  as  "  Laws  which  the  people  have 
taken  at  their  fi-ee  liberty,  by  their  own  consent,  to  be  used 
amongst  them,  and  not  as  laws  of  any  foreign  prince,  potentate, 
or  prelate." 

To  avoid  mistakes,  it  may  be  as  well  to  state,  that  the  sta- 
tute here  referred  to  is  the  26th  Hen.  VIIL  c»  21,  which  took 
away  the  appeal  to  Rome,  and  of  which  the  preamble,  in  dis- 
claiming the  pope's  dispensing  power,  asserts  the  legislative 
independence  of  the  kingdom  in  the  terms  so  ingeniously 
applied  to  Ecclesiastical  Law.  With  these  prepossessing 
quotations,  the*  Commissioners  part  with  the  canon  law  of 
foreign  extraction.  But  we  think  the  public  would  willingly 
have  detained  them  to  a  more  carefiil  investigation  of .  its 
merits.  Now  that  the  spirit  of  Ecclesiastical  Reform  is. 
revived,  it  will  not  be  forgotten  that  the  father  of  that  reform, 
Luther,  publicly  burnt  the  whole  of  the  canon  law,  without 

^  Lib.  I,  tit.  1,  p.  7.    The  Report  also  refen  to  1  Bl.  Com.  p.  83. 
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any  reservation  in  favour  of  parts  rooted  by  use ;  that  it  was 
tolerated  at  the ;  Reformation  only  provisionally  until  a  new 
code  could  be  formed ;  that  a  work  of  the  kind .  was  actually 
drawn  up  and  printed,  though  for  state  reasons  never  sanc- 
tioned as  law;^  and  that  /the  absurdity  of  governing  the 
Protestant  Church  by  the  Romish  Law  has  not  escaped 
the  most  orthodox  bishops,  Warburton,  Hurd,  and  others. 
We  do  not  mention  these  things  from  a  ridiculous  convic- 
tion that  nothing  savouring  of  Rome  can  be  good,  but  merely 
to  pave  the  way  for  a  fair  discussion  of  the  real  merits  and 
demerits  of  these  laws,  by  showing  that  the  long  prescrip- 
tion, which  may  be  urged  in  favour  of  them,  has  received  an 
interruption  of  a  sort  which  no  orthodox  Church-of-£ngland- 
man  can  make  light  of.  In  addition  to  these  foreign  au- 
thorities* the  commissioners  enumerate  the  Constitutions 
passed  in  this  country  in  councils  and  synods  before  the 
Reformation,  and  illustrated  by  the  Commentaries  of  English 
Canonists,  of  whom .  Lyndwode  is  the  most  eminent ;  t|^e 
canons  passed  in  convocation  in  1603;  and  such  acts  of 
parliament,  as  place  particular  matters  under  ecclesiastiGal 
cognizance,  or  regulate  the  course  of  proceeding  with  respect 
to  the  same.  The  Report  is  silent  as  to  the  authority  of 
the  .Ecclesiastical  Law,  but  a  note  directs  us  to  Bum.^  No 
mention  is  here  made  of  the  {Ecclesiastical  Reports  of  Deci- 
sions, perhaps  the  most  important  branch  of  Ecclesiastical 
Law ;  but  they  are  subsequently  alluded  to  as  "  not  only  use^ 


^  "The. proviso  that  had  passed  in  King  Hen.  VIII.'s  time,  that  continued  aU 
the  canon  law  then  received ,  in  England,  till  a  code  of  Ecclesiastical  Laws  was 
prepared,  which,  though  attempted,  and  well  composed,  was  never  settled,  has 
fixed  among  us  many  gross  abuses,  besides  the  dilatory  forms  of  those  Courts, 
which  make  all  jwoceedings  in  them  both  slow  and  chargeable.  This  has  in  a  great 
ittMgiira  eawated  all  Chuf ch  Diadpline.  A  Faint  Wish,  that  is  read  on  Ash 
Wednesday,  intimates  a  desire  of  reviving  the  Ancient  Discipline;  yet  no  progress 
has  been  made  to  render  that  more  eflfoctual." — (Burnett's  Reformation,  vol.  iii. 
p.  330,  fol.  edit.)  In  the  History  of  his  own  Times  the  Bishop  is  still  more 
pointed : — *'  As  for  the  Ecclesiastical  Jurisdiction,  it  has  been  the  burden  of  mylife 
to  see  .how  it  was  administered :  our  Courts  are  managed  under  the  rules  of  the 
Canon  Law,  dilatory  and  expensive  -,  and,  as  their  constitution  is  bad,  so  the  busi- 
ness of  them  is  small ;  and  therefore  all  possible  contrivances  are  used  to  make  the 
most  of  those  causes  that  come  before  them,  so  that  they  are  universally  dreaded 
and  hated." 

'  Bum's  Eodes.  Law,  pref.  p.  26. 
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&lln  the  jurisdiction  itself  and  to  the  inferior  courts,  but  as 
serving  to  ejcplain  to  the  temporal  Courts  the  principles  of 
Ecclesiastical  decisions,  so  as  to  enable  them  to  form  a  more 
c56rrect  judgm^t  of  their  proceedings,  when  they  may  have 
oceasion  to  refer  to  them."  No  alteration  of  the  body  of  Ec- 
clesiastical Law  is  proposed. 

According  to  the  above  quoted  division  of  the  inquiry,  the 
Establishment  of  the  Ecclesiastical  Tribunals  should  come 
hext;^  but  it  neither  occurs  in  this  place  nor  in  any  other 
place  in  the  Report.  It  wduld  not  b6  worth  while  tO'  specu- 
late at  any  length  on  the  reasons  which  induced  Ihe  Comis^ 
MiDners  to  omit  s6  integral  a  part,  after  specifically  including 
it  in  their  plan.  The  omission  could  hardly  have  arisen  from 
forgetfolness.  It  was  clearly  an  after-thought.  They  found, 
|>erhap8,  that  the  origin  was  foul,* and  were  apprehensive  of 
the  consequences  of  an  exposure.  The  omission  being  made, 
whatever  this  motive  for  it,  we  are  brought '  abruptly  to  a 
description  of  the  Courts  as  they  stand.  Th6  public  at  large 
19  so  little  acquainted  with 'their  constitution,  that  it  xiMty  be 
advisable  to^  give  this  descri{)tion  at  length,  and  also  to  p^*> 
ticularise  the  matters  of  ecclesiastical  jurisdicticm. 

**  Couris. — ^T^e  ordinary  Ecclesiastical  Courts  are,  the 
Provincial  Courts ;  being,  in  the  province  of  Canterbury,  the 
Court  of  Arches  or  Supreme  Court  of  Appeal,  the  Prerogative 
or  Testamentary  Court,  and  the  Court  of  Peculiiirs;  and,  in 
the  province  of  York,  the  Prerogative  or  Testamentary  Courts 
and  the  Chancery  Court: — the  Diocesan  Courts,  being  the 
Conaistorial  Court  of  each  diocese,  exercising  genend  juriBdie* 
tion;— the  Court  or  Courts  of  one  or  more  CommiBBarieli 
appointed  by  the  Bishop,  in  certain  dioceses,  to  exercise 
general  jurisdiction  within  prescribed  limits ; — and  the  Court 
or  Courts  of  cme  or  more  Archdeacons,  or  their  offietals,  exer- 
tnsing  gehei^  or  limited  jurisdiction,  according  to  the  terms 
of  their  patents  or  to  local  custom.  There  are  also  Peculiars 
of  various  descriptions  in  most  dioceses,  and  in  some  they  are 
very  numerous :  royal,  archiepiscopal,  episcopal,  decanal,  aub- 
decanal,  prebendfel,  rectorial,  and  vicarial;  and  there  are  also 
some  manorial  courts. 

"  The  Provincial  Courts  of  the  Archbishop  of  Canterbury 
and  the  Archbishop  of  York  are  independent  of  each  odier ; 
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ike  process  of  one  province  not  running  into  the  other,  but 
being  sent  by  a  requisition  to  the  local  authority  for  execution^ 
The  appeal  from  each  of  the  Provincial  Courts  lies  to  the 
King,  and  a  commission  issues  under  the  great  seal,  in  each 
individual  case  of  appeal,  to  certain  parsons  or  delegates, 
to  hear  and  determine  the  matter  in  contest.  > 

**  Of  the  three  principal  Archiepiscopal  Courts  of  Canter* 
bury,  the  Arches  Court  is  the  first.  This  Court  exercises  the 
appellate  jurisdiction  from  each  of  the  Diocesan  and  most  of 
the  Peculiar  Courts  within  the  province.  It  may  also  take 
original  cognizance  of  causes,  by  letters  of  request  from  each 
of  those  Courts ;  and  it  has  original  jurisdiction  on  subtraction 
of  legacy  given  by  wills  proved  in  the  Prerogative  Court  of 
Canterbury. 

**  The  Pmcogative  Court  has  jurisdiction  of  all  wills  and 
administrations  of  personal  property  left  by  parsons  having 
bonanotabUiai  or  efl^s  of  a  certain  value,  in  £vers  jurisdic- 
tions within  the  province.  A  very  large  proportion^  not  less 
than  four-fifths  of  the  whole  contentious  business,  and  a  very 
much  laiger  part  of  the  uncontested,  .or,  as  it  is  termed,  com- 
mon form  bumne$8y  is  dispatched  by  this  Court.  Its  authority 
is  necesfmry  to  the  administration  of  the  effiscta  of  all  per- 
sons dying  possessed  of  personal  property  to  the  specified 
amount  within  the  province,  whether  leaving  a  will  or  dying 
intestate ;  and  from  the  very  great  increase  of  personal  pro)- 
perty,  lorising  fr<»n  the  public  fimds  and  the  extension  of 
the  commercial  capital  of  the  country,  the  business  of  this 
jurisdiction,  both  as  deciding  upon  all  the  contested  rights, 
and  as  regbtering  all  instruments  and  proofs  in  respect  of  tbe 
suooeasion  to  such  property,  is  become  of  very  high  public 
importance. 

.  '^  The  Coujrt  of  Peculiars,  which  is  the  third  Archiepiscopal 
Court,  of  Ciunterbury,  takes  cqgnizance  of  all  matters  arising 
in  certain  deaneries ;  one  of  these  deaneries  is  in  the  diocese 
of  London,  another  in  the  diocese  of  Rochester,  another  in 
the  diocese  of  Winchester,  each  comprising  several  paxisfaes; 
and  some  others,  over  which  the  Archbishop  exercises  ordi- 
nary jurisdiction,  and  which  are  exempt  from,  and  independent 
of,  the  sev^al  Bishops  within  whose  dioceses  they  are  locally 
situate. 
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"  The  Province  of  Canterbury  includes  twenty-two  dioceses, 
and  therein  the  diocese  of  Canterbury  itself,  where  the  ordinary 
episcopal  jurisdiction  is  exercised  by  a  commissary,  in  the 
same  manner  as  in  other  dioceses. 

"  The  Province  of  York  includes  four  dioceses,  besides  that 
of  Sodor  and  Man;  and  the  archiepiscopal' jurisdiction  is 
exercised  therein  much  in  the  same  manner  as  in  the  province 
of  Canterbury. 

^'The  Diocesan  Courts  take  cognizance  of  all  matters 
arising  locally  within  their  respective  limits,  with  the  ex- 
ception of  places  subject  to  peculiar  jurisdiction.  They  may 
decide  all  matters  of  spiritual  discipline;  they  may  suspend  or 
deprive  clergymen,  declare  marriages  void,  pronounce  sen- 
tence of  separation  d  mensd  et  thoro,  try  the  right  of  succes- 
sion to  personal  property,  and  administer  the  oAer  braiiches 
of  Ecclesiastical  law. 

'^The  Archdeacon's  Court  is  generally  subordinate  wi A  ati 
appeal  to  the  Bishop's  Court;  though  in  some  instances  it  is 
independent  and  co-ordinate. 

•  ^^  The  Archdeacons'  Courts,  and  the  various  Peculiars  al- 
ready enumerated,  in  some  instances  take  cognizaace  of  all 
•Ecclesiastical  matters  arising  ^within  their  own  limits,  tbou^ 
the  jurisdiction  of  many  of  the  Peculiar  Courts  extends  only 
to  a  single  parish ;  the  authority  of  some  of  them  is  limited  to 
a  part  only  of  the  matters  usually  the  subject  of  Ecclesiastical 
cognizance ;  several  of  the  Peculiars  possess  voluntary,  but  not 
contentious  jurisdiction. 

"  Matters  of  Ecclesiastical  Jurisdiction, — ^The  Ecclesias- 
tical jurisdiction  comprehends  causes  of  a  civil  and  tenqporal 
n9.ture ;  some  partaking  both  of  a  spiritual  and  civil  character; 
and,  lastly,  some  purely  spiritual. 

;  ^Mn  the  first:  class  are  testamentary  causes,  matrimonial 
causes  for  separation  and  for  nullity  of  marriage,  which  are 
purely  questions  of  civil  right  between  individuals  in  their 
ky  character,  and  are  neither  spiritual  nor  afiecting .  the 
Church  establishment. 

^^  The  second  class  comprises  causes  of  a  mixed  description, 
as  suits  for  tithes,  church  rates,  seats,  and  faculties. 

*'  The  third  class  includes  church  discipline,  and  the  correc- 
tion of  ofiences  of  a  spiritual  kind.    They  are  proceeded  upon 
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m  the  way  of  criminal  suits  pro  saUUe  anJnMP;  and  for  the 
lawful  correction  of  manners.  Among  these  are  ofiences  com- 
mitted by  the  clergy  themselves,  such  as  neglect  of:  duty, 
immoral  conduct,  advancing  doctrines  not  conformable  to  the 
articles  of  the  church,  suffering  dilapidations,  and  the  like 
offences;  also  by  laymen,  such  as  brawling,  laying  violent 
hands,  and  other  irreverent  conduct  in  the  church  or  church^ 
yard,  violating  church-yards,  neglecting  to  repair  Ecclesias- 
tical buildings,  incest,  incontinence,  defamation;  all  these  are 
termed  "  causes  of  correction,"  except  de&mation,  which,  is 
of  an  anomalous  character.  These  offences  are  punished  by 
monition,  penance,  excommunication,  suspension  aft 'fft^e««tf 
Eccksia,  suspension  from  office,  and  deprivation/* 
'  ITte  Constitution  of  the  Provincial  Courts  of  Canterbury 
is  the  next  topic  of  the  Report.  The  qualifications  of  Doctors 
and  Proctors  are  set  forth,  and  the  course  of  proceeding,  or 
ordojudiciorumi  as  the  commissioners  call  it,  described. 

In  ordinary  cases,  it  seems,  the  suit  commences  hy  citation 
or  summons^  containing  the  name  of  the  Judge,  the  cause  of 
action,  and  the  time  and  place  of  appearance.  In  special 
cases,  the  fitcts  are  alleged  in  what  is  termed  anac^  of  Courts 
and  upon,  those  facts  the  judge  or  his  surrogate  dlferee^  the 
party  to  be  cited;  to  which  is  sometimes  added  an  intimation^ 
that  if  the  party  does  not  appear  or  show  cause  to*  the  con- 
tiary,  the  prayer  of  the  plaintiff,  set  forth  in  the  decree/ will 
be  jpranted*.  If  the  person  to  be  served  cannot  be  found,  a 
citation  viis  et  modis,  or  cofit^tt&ory  citation,  may  issue. 
In  testamentary  causes  two  or  three  different  modes -of  com- 
mencement may  be  pursued;  but,  for  reasons  to  be  presently 
stated,  we  postpone  every  thing  relating' to  wills.  The  party 
cited  may  either  appear  in  person  or  by  his  proctor,  who  is  ap- 
pointed by  an  instrument  under  hand  and  seal,  termed  a,  proxy; 
an  inatnunenti  it  is  alleged  by  some  of  the  examinants,-  umie- 
eessarily  long.  AIL  process  is  enforced,  in  case  of  ^sobe- 
dience,  by  pronouncing  the  party  contumacious;  and  if  the 
disobedience  continues,  a  significapit  issues,  upon  which  an 
attachment  from  Chancery  is  obtained,  to  imprison  the  party 
till  he  obeys;  or,  in  certain  cases  of  contumacy,  the  cause 
goes  on  ex  parte,  as  if  the  defendant  had  appeared.  The 
party  cited' may  also  appear  under  protest^  as  protesting  that 
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\k»  Court  has  no  juriidiction  in  the  subject-matter;  ami  eittier 
paarty  may  appeal  from  the  decision  on  this  preliminary  point, 
or  the  defendant  may  apply  to  a  Court  of  law  for  a  prokibiihn. 

The  form  of  the  Pleadings  is  next  to  be  described*  We 
sduJI  give  it  nearly  in  the  words  of  the  Report. 

Causes,  in  their  quality,  are  tedmically  classed  and*  de- 
scribed, as  Plenary  and  Summary,  though  in  modem  practice 
there  is  substantially  but  little  «di£ference  in  the  mode  of  pro* 
ceeding.  Ail  causes  in  the  Prerogative  Court  are  summary, 
so  are  proceedings  in  appeals  before  the  High  Court  of  Dele* 
gates,  whatever  be  the  character  of  the  original  causes;  but 
odier  causes,  whether  of  a  criminal  or  civil  nature,  are  pie* 
nary. 

The  first  plea  bears  different  names,  in  the  difierent  de- 
scription of  causes.  In  criminal  proceedings,  the  first  plea  is 
termed  the  Articles;  in  form  it  runs  in  the  name  of  the  judge, 
who  articles  and  objeoU  the  facts  charged  against  the  defend^ 
ant:  in  plenary  causes,  not  criminal,  the  first  plea  is  termed 
the  Libel,  and  runs  in  the  name  of  the  party  or  his  proctor^ 
who  alleges  and  propounds  the  facts  founding  the  demand:  in 
testamentary  causes,  the  first  plea  is  termed  an  Allegation. 

Every  subsequent  plea,  in  all  causes,  whedier  responsive 
or  rejoining,  and  by  whatever  party  given,  is  termed  ai| 
Allegl     n. 

Each  of  these  pleas  contains  a  statement  of  the  facts  .upon 
which  the  party  founds  his  demand  for  relief,  or  his  defence; 
resembling  the  bill  and  answer  in  equity,  except  that  the  alle« 
gation  is  broken  into  separate  positions  or  articles:  the  fisiets 
are  alleged  under  separate  heads,  according  to  the  subject^ 
matter,  or  the  order  of  time  in  which  they  haveocouned* 
Under  this  form  of  pleading  the  witnesses  are  produced  and 
examined  only  to  particular  articles  of  the  allegation,  contain*- 
ing  the  facts  within  their  knowledge;  a  notice  or  designation 
of  the  witnesses  being  delivered  to  the  adverse  party,  who  is 
thereby  distinctly  apprised  of  the  points  to  which  he  should 
address  his  cross-examination  of  each  witness,  as  well  as  the 
matters  which  it  may  be  necessary  for  him  to  contradict  or 
explain  by  counter-pleading. 

Befoi!>e  a  plea  of  any  kind,  whether  articles,  libel,  cs*  alle* 
gatiop,  is  admitted,  it  is  open  to  the  adverse. party  to  ob}e<^ 
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to  itt  ftdauBBiDiii  either  in  the.  whole  or  iil  part;  in  the  whole, 
when  the  ficcts  altogether,  if  taken  to  be  true,  will  not  entitle 
the  party  giving  the  plea  to  the  demand  which  he  makes,  or 
to  support  ttie  defence  which  he  sets  up;  in  part,  if  any  of 
the  fiu!t8  pleaded  are  irrelevant  to  the  matter  in  issue,  or  could 
not  be  proved  by  admissible  evidence,  or  are  incapable  of 
proof. 

These  objections  are-  made  aftd  argued  before  the  Judge; 
and  decided  upon  by  him;  and  his  decision  may  be  appealed 
from.  Fof  the  purpose  of  the  argument,  tdl  the  facts  capable 
of  proof  are  assumed  to  be  true:  they  are,  however,  so  as- 
sumed merely  for  the  argument,  but  are  not  so  admitted  in 
the  cause;  for  the  party  who  offers  the  plea  is  no  less  bound 
afterwiErds  to  prove  the  &cts;  and  the  party  who  objects 
to  llieplea  is  no  less  at  liberty  afterwards  to  contradict  the 

&Ct6. 

**  This  proceeding/*  add  the  Commissioners,  **  is  attended 
with   great  convenience    in    abridging  the  introduction   of 
unnecessary  matter,  to  which  parties  themselves  are  gene'- 
Mlly  to6  much  disposed.      They  are  apt  to   consider  tri- 
vial civeumstances  to  be  important,  and  desire  them  to'  be 
inserted  in  the  plea;  a  desire,  which  neither  the  honest  reliic- 
tsiiee  of  th^  praetitioners,  nor  the  judicious  advice  of  counsel, 
is  always  able  to  counteract:  even  the  authority  and  vi^lanc^ 
of  the  6ourt  itself  cannot  altogether  prevent  redundant  plead- 
ing, and  can  only  check  it  by  taking  it  into  consideration  on 
the  question  of  costs."     This  statement  is  confirmed  by  a 
great  httmber  of  the  examinants;   and  it  has  *  been  *  stated, 
that,  when  a^meys  are  employed  instead  of  proctors,  ihey 
comtnonly  encourage  fiie  propensity,  and,  not  knowing  how 
to  discriminate,  put  down  every  thing.      But  it  does '  nt)t 
seem  to  have  struck  the  Commissioners  that  the  inconve- 
nience is  the  necessary  result  of  their  system  of  pleading,  and 
can  never  occrn*  in  the  Common  Law  Courts.    I^  is  mentioned, 
however,  as  a  counterbalancing  convenience,  that  parties  arb 
thus  enabled  to  take  the  opinion  of  the  Court  in  a  summary 
way,  particularly  in  amicable  suits,  if  the  facts  are  candidly 
stated. 

'*  When  a  plea  has  been  admitted,  a  time,  or  Term  pro- 
batory i  is  assigned  to  the  party  who  gives  the  plea,  to  examine 
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his  witnesses;  and  the  adverse  party  is  assigned^  except  in 
criminal  matters,  to  give  in  his  Answers  upon  oath,  to  his 
knowledge  or  belief  of  the  &cts  alleged. 

^'  The  defendant  may  proceed  then,  if  he  thinks  proper,  or 
he  may.  wait  until  the  plaintiff  has  examined  his  witnesses,  to 
giye  an  Allegation  controverting  his  adversary's  plea.  This 
responsive  allegation  is  proceeded  upon  in  the  same  manner; 
objections  to  its  admissibUity  may  be  taken,  answers  upon 
oaJh  be  required,  and  witnesses  examined. 

"  The  plaintiff  may,  in  like  manner,  reply  by  a  fiirther  al- 
legation; and  on  that,  or  any  subsequent  allegation,  the  sane 
course  is  pursued." 

Evidence. — Witnesses  are  etither  examined  in  London  by  the 
Examiners  of  the  Court,  or  by  Commissioners  near  their  places 
of  residence.  The  examination  does  not  take  place  upon  written 
interrogatories  previously  prepared  and  known,  but  the  Ex- 
aminer makes  himself  master  of  the  facts  pleaded,  and  examines 
the  witnesses  by  questions  framed  at  the  time.  The  cross- 
examination  is  conducted  by  interrogatories.  The  examina- 
tion is  private  and  kept  secret  until  jptfifica<fo»  passes. 

4 
t 

Hearing. — The  only  peculiarity  worth  mentioning  under 
this  head  is  the  delivery  of  all  the  papers,  pleas,  exhibits,  and 
depositions  to  the  judge  some  days  before  the  opening  of  ,tbe 
c^use. 

»  « 

.  Judgment,  Execution,  and  Costs. — ^The  judgment  is  de- 
livered, like  other  judgments,  in  open  court,  and  motive  or 
,with  reasons  assigned;  the  execution  is  completed  by  the 
Court  itself,  as  by  signing  sentence  of  separation,  &c.;  or 
enforced  by  the  compulsory .  process  of  coniumaejf,  sign^ 
cavit,  and  aitachmeni.  Costs  are  altogether  discretionary  in 
the  judge.  The  proctCHr's  bill-is  referred  to  the  registrar,  and, 
if  his  decision  be  unsatisfactory,  to  the  Court. .  This  is  .true 
only  of  costs  as  between  party  and  party,  for.  costs  due  to  a 
party's  own  proctor  are  not  subject  to  taxation,  nOr  can  pay- 
ment be  enforced  by  the  Court.  The  proctor's  only  remedy 
is  by  action  at  law. 
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AppecU, — From  the  Archiepiscopal  Court,  where  these 
several  proceedings  take  place^  there  lies  an  appeal  to  the 
Delegates  ;  and  their  decision  may  be  submitted  to  a  Commis- 
sion of  Review ;  but  a  Commission  of  Review  is  not  demand- 
able  as  a  matter  of  right,  and,  in  point  of  fact,  not  more  than 
one  has  been  grahted  for  the  last  forty  years,  though  several 
applications  have  been  made. 

'  Under  the  head  of  AUerations  suggested,  which  succeeds, 
we  naturally  expected  to  find  a  series  of  propositions  relating 
to  all  or  most  of  the  proceedings  so  carefiilly  described.     But 
not  a  syllable   as  to  process,  pleading,  practice,  evidence, 
judgment,  execution,  or  costs  do  we  find.     The  alterations 
suggested  in  this  place,  each  having  a  distinct  section  to  itself, 
are:  the  transfer  of  the  jurisdiction  of  Delegates  to  the  Privy 
Council;  the  abolition  of  Peculiars;  the  transfer  of  the  whole 
contentious  ^  jurisdiction  of  the  diocesan  to  the  Provincial 
Courts;  the  transfer  of  all  testamentary  jurisdiction  whatever 
to  the   Provincial   Courts;   the  union  of  the  Arches  and 
Prerogative  Courts ;  the  placing  of  Donatives  under  the  same 
jurisdiction)  law  and  authority  ^s  all  other  benefices;  arid  the 
abolition  of  the  testamentary  jurisdiction  of  manorial  courts. 
The  first  of  these  suggestions,  the  transfer  of  the  Delegates, 
is  a  repetition  of  that  developed  in  the  first  special  Report^ 
where  all  the  reasons  for  the  alteration,  or  (more  correctly 
speaking)  all  the  objections  to  the  existing  jurisdiction,  niay 
be  found.     Most  of  the  examinants  of  highest  authority  con- 
cur in  thinking  the  Delegates  a  very  bad  description  of  court* 
But  it  is  easier  to  say  that  the  Court  of  Delegates  is  not  pro- 
jperly  constituted,  than  to  say  how  we  should  have  a  bettier 
Court  of  Appeal;  and  a  great  difierence  of  opinion* prevails 
as  to  the  fitting  substitute.     Some*  prefer  the  Chancellor; 
some  the  House  of  Lords;  some  an  erttirely  new  court,  to 
which  all  ex-chftncellors  and  retired  judges  should  belong ; 
whilst  others  lean  towards  a  Standing  CoBunittee  of  Delegate^, 

or  a  Comn)lltee  of  the  Privy  Council,  in  which,  by  the  by,  only 
two  civilians  are  now  to  be  found.  The  Privy  Council,  there- 
fore, is  evidently  a  pis  aller,  and  we  do  not  expect  the  measure, 
if  adopted,  to  be  permanent.  In  &ct^  our  whole  system  of 
appeal  requires  re-modelling;  and  it  is  to  be  hoped  that  some 
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eomprehensive  plan'for  )*emoying  the  entire  evil  witi  be'  hit  upon. 
The  eabject  i»  too  impoftant  tc  be  incidentally  cUscusaed. 

The  Peculiars  in  England  and  Walea^  with  the  Manorial 
Courts,  are  computed  Hi  about  three  hundreds  The  vmny 
inconvenienGefi  resulting  itowi  sUeh  a  number  of  petty,  ill- 
defined,  and  varying  jurisdictions  are  obvious ;  but  the  eircun- 
stance  of  their  having  been  ^'  always  considered  As  interfering 
with  the  beneficial  exercise  of  the  auAority  of  the  fiidiop  of 
the  diocese/'  appears  to  have  operated  tnost  strongly  agunst 
&em  with  the  €onunissioners ;  who  also  lay  some  stress  upon 
precedents.  Thus,  in  the  reigns  of  Henry  the  Ei^th  and 
Edward  the  Sixth,  we  are  assured,  Ecclesiastical  Commis- 
dion^s  proposed  that  the  ejMscopal  authority  should  over<> 
ride  the  privileges  of  Peeuliafis ;  ai}^,  ^^  in  the  rei^  of  EUza/- 
beth,  a  suggestion  was  made  in  convocation^  or  ptepdJ'ed  fot 
eonsideration  there,-  that  it  should  be  proposed  to  -parlisument 
to  subject  peculiar  alid  exempt  sites  and  jurisdietiotis  of  mo- 
nasteries to  the  diocesan.  Bishop  Randolph  was  occupied 
with  the  same  design,  and  made  it  the  sul)|ject  of  severed 
charges  to  fais  clergy,  in  the  diocese  of  Oxford."  In  181Si 
alsoy  a  bill,  containing  a  provision  for  the  purpose^  was 
brought  ia  by^Sij  William  Scott,  but  subsequently  ^Iropped  in 
the  Houde  of  Lords.  'It  is  difficult  to  refirdinfirom  laughter  at 
such  a  recapitulation  of  precedents.  The  ^^  jNreparatianfor  con- 
sideration of  a  suggestion  for  a  proposition,"  is  wholly  unrivalled 
in  its  way,  except  periiaps  by  ^*  The  House  that  Jack  built;** 
and  we  cannot  help  thinking  m  Bishop  Randolph  -ught 
have 'chosen  a  fitter  subject  for- his  homilies*  But  the  ])lai]^ 
as  already  intimated,  does  not  need  the  snppbrt  of  authority; 
and  few,*  if  any)  will  doubt  the  veracity  of  the  Comtnissioners* 
assertion,  lii£^  diey  are  not  aware  of  any  one  benefit  which 
would  result  from  the  continuance  of  these  jurisdictions.^  It 
is  proposed  that  each  place  now  sul]ject  to  a  peeulisf  diould 
bemade  a  component  part  of  some  aiH^hdeaconry. 

Diocesun  CoUrU  are  allowed  to  be  liable  to  many  of  the 

^  Mr.  ProtberQe>  M.  F.  who  movecl  for  the  .parliamentary  returns  of  Coutts 
fexerciung  testamentary  jurisdiction^  and  appears  to  have  devoted  a  laudable  d^ree 
of  attention  to  the  subject,  ktunates  Aat  even  the  oinxes  df  peculiani  insM  not 
to  the  sbolttioii  of  thtm^ 
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most  weighty  ol^ections  ui^«ed  against  pecidiacs*  "  In  the 
course  ot  our  inquiry,  we  became  early  conyinced  of  the  im- 
practicability of  having  judges  duly  qualified,  together  with  a 
coffipetent  bar  and-  skilful  practitioners,  to  administer  in  the 
Diocesan  Courts  the  testameutary  and  matrimonial  laws, 
which  involve  matters  of  such  very  high  impcnrtance.  to  the 
parties  litigant  and  to  the  publie."  This  statement  is  said  to 
be  amply  confirmed  by  the  evidence*  A  competent  bar  is 
almost  every  where  wanting ;  nor  is  the  bench  much  better 
provided  for.  We  .fear  that  the  127th  canon,  requiring;  the 
judge  to  be  ^^  reasonably  well  practised  in  the  course,  of  the 
law/'  is  very  loosely  interpreted. 

.  *^  From  these  considerations,"  say  the  Commissioners,  '*  it 
appeared  to  us  to  be  advisable  toreconunend  the  transfer  of 
the  whole  conteniiom  jurisdiction  to  the  Provincial  Courts ;  a 
meamire,  the  propriety  of  which  became  still  more  apparent 
to  us  when. we  found  it  expedient  to  alter  the  mode  of  taking 
evidence  in  the  Ecclesiastical  Courts.^  This  subject  will  be 
hereaAer  treated  at  length."  Then  follows,,  in  defiance  of  all 
order  and  arrangement,  an  exposition  of  the  law  of  bona  no- 
iabUia,  with  itsMtendant  inconveniences  f  of  which  it  is  deemed 
quite  sufficient  tp  particularise  one :  ^^  that  in  all  cases  where 
probate  or  administration  is  taken  out  in  any  Court  within  the 
province  of  Canterbury,  except  firom  the  Crerogalive  Court) 
or,  perhaps,  a  Royal  Peculiar,  and,  in  some  cases,  other  Pe** 
culiars,  if  it  should  afterwards  appear  that  the  deceased  died 
possessed  of  bona  notabilia  (personal  property  to  the  amoiuit 
of  5^.)  within  another  jurisdiction,  the  probate  or  adminislrap 
tion  is  null  and  void."  The  same  observations  apply  to  the 
{HTovince  of  York ;  and  where  there  is  personal  estate  in  bodi 
provinces, ,  there  must  always  be  two  probates  or  grants  of 

administration.  

We  are  then  told  abruptly,  that  ^^  similar  considerations 
iq)ply  to  the  Archidiaconal  Courts;"  though  it  is  £u:fiKxn  evi*- 
dent  what  consideraticms  are  meant  ^  for  the  immediately  pre- 

^  The  following  explanation  may  be  of  use  t  Volunttry  juriadictaim  is  ezeransd 
in  matters  which  require  no  judicial  proceeding,  as  in  granting  letters  of  adounis'* 
tratio<iy  prolates  of  wills,  &e.  Contentious  jurisdiction  is  where  there  is  an  action  or 
judicial  process,  and  consisteth  in  the  hearing  and  detennining  of  causes  between 
parlSr  tad  p«ty."— ^^  Ferff^.  818# 
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ceding  observations,  on  bona  notabilia  are  applied  to  all 
Courts  within  tlie  province^  and  clearly tipclude  Archidiaconal 
Courts.  .  . 

'^  To  remedy  these  mischiefs,  as  well  as  to  remove  other 
inconveniences,  we  are  unable,  after  most  careful  consideration 
of  the.  whole  sulqect,  to  devise  any  measur€^  so  efiectual,  and 
likely  to  be  productive  of  so  much  convenience  and  advantage 
to  the  public,  as  that  of  transferring  the  whole  Testamentary 
Jurisdiction,  and  the  exclusive  right  of  granting  Probates  and 
Administrations,  to  the  Archiepiscopal  Courts  of  the  respective 
provinces. 

'^  By  this  measure,  the  uncertainty  as  to  the  validity  of 
grants,  and  the  insufficient  custody  of  testamentary  docu- 
ments,, will  be  altogether  removed;  increased  facility  will  be 
afforded  for  the  examination  of  wills  and  administrations,  and 
the  discovery,  of  personal  representatives ;  and  nearly  all  the 
expense  and  trouble  attending  the  assignment  of  terms  will 
cease>to  exist." 

.The  last  assertion  we  most  unequivocally  deny,  and  the 
Commissioners  appear  to  us  to  have  gone  out  of  their  way  to 
make  it.  .Are  they  too  allied. against  the  General  Re^stry 
Bill  ?  We jrequest. attention  to  the  passage  which  comes  next. 
^^  Patronage  will  be  in  some  cases  abolished  and  in  others 
diminished ;  but.  as  all  patronage  is  a  trust  for  the  benefit  of 
the  public,;  the  loss.  of.  it  will  be :  cheerfully  submitted  to,  n^hen 
a];i»ng.irpm  improvements  materially  conducive  to  the  public 
adyantage.!' ^ 

.  Such  a  sentiment,. emanating  from  the  heads  of  the  church, 
should  be  ^written  in  letters  of  gold ;  but  we  fear  that  they  are 
mUIad.  by  their,  charity  in  giving  all  men  credit  for  the  same 
disinterestedness  as  themselves*  .  The  only  reason  given,  or 
required,  for  the  union  of  the  Arches  ^  and  Prerogative  Courts, 
is  the. smalL. emolument  of.  the  judge  and  officers  of  the 
former;  4  the  judge  averaging  ^l.Ss.  9d.  and  the  registrar 
l^/.';^a.year.  One  judge,  (at  present  Sir  J.  NichoU)  has  for 
many  years  presided  in  both.  Similar  arrangements  are  pro-* 
posed  for  the  Provincial-  Court  at  York. 

The  observations  made  on  Peculiars  apply  with  equal  tctfi^ 


So  called  from  its  being  originally  held  in  Bow  Chnicby  tcqlttifk  dfiareuiw 
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to  Donatives  and  to  the  ties tamentary  jurisdiction  of  Manorial 
Courts.  These,  therefore,  are  very  cursorily  disposed  of. 
The  number  of  Manorial  Courts,  enjoying  this  species  of  juris* 
diction,  is  not  mentioned  in  the  Report.  We  believe  it  to  be 
about  fifty. 

Leaving  the  constitution  of  the  Courts,  the  Commissioners 
proceed  to  consider  what  alterations  ought  to  be  made  with 
reference  to  the  matters  within  the  jurisdiction  of  these. 
Their  attention  is  first  directed  to  Wills,  which  also  form 
the  subject  of  a  prominent  portion  of  the  fourth  (the  forth- 
coming) Real  Property  Report.  We  therefore  postpone  the 
discussion  of  Testamentary  Law,  with  its  incidents,  until  our 
next  number,  in  which  the  Fourth  Real  Property  Report  will 
be  reviewed.  We  shall  merely  give  a  short  abstract  of  this 
head  of  the  Report.     It  begins  as  follows : 

**  The  testamentary  law  forms  one  of  the  most  important 
divisions  of  English  jurisprudence ;  and  though  that  branch 
which  belongs  to  the  Ecclesiastical  Courts  is  more  immedi* 
ately  within  the  scope  of  our  inquiry,  we  have  found  it  im- 
practicable to  take  a  comprehensive  view  of  it,  without  ex- 
lending  our  consideration  to  the  whole  law  whereby  the  dis- 
position by  will  of  property,  whether  real  or  personal  is 
governed* 

"  From  very  ancient  times,  wills   of  real   and  personal 
estate  have  been  decided  upon  by  different  tribunals,   the 
Courts  of  Common  Law  exercising  exclusive  jurisdiction  over 
all  testamentary  devises  of  real  estate ;   the  Ecclesiastical 
Courts  possessing  a  similar  power  over  bequests  of  personal 
estate :  but  Courts  of  Equity  disclaim  all  authority  to  deter- 
mine as  to  die  validity  of  a  will  of  any  description  of  property. 
*^  The  consequence  of  «this  separation  is,  that  the  validity 
of  wills  is  subjected  to  a  different  mode  of  trial,  according  to 
the  nature  of  the  property  intended  to  be  conveyed :  in  a 
derise  of  land,  a  judge  and  a  jury  determine  on  vim  voce 
evidence  ;  in  a  bequest  of  personalty,  the  Judge  of  the  Eccle- 
siastical Court,  on  depositions  reduced  into  writing ;  when 
the  will  purports  to  devise  real  and  bequeath  personal  pro- 
perty, there  may  be  a  double  trial,  and  conflictiog  determina- 
tions, even  though  the  will  be  duly  executed  according  to  the 
statute  of  frauds. 
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'  '*  It  may  be  proper  to  observe  that,  in.aihmiiisteriiig  testa- 
laentary  law,  the  Ecdesiafltkal  Ck>urt  exercises  a  jurisdiGtioa 
purgfy  eMlf  m%d4n  name  only  ecelesiaiiieid. 

'  "  Accdrdiftg  to  the  existing  law  sokmhities  are  necessary 
fer  the  valid  disposition  by  a  will  of  some  desciiptions  of 
property,  which  are  not  reqmred  for  others/' 

They  then  state  the  solemnities  required  for  passing  free*' 
hold  estates,  and  a  few  examples  illustrative  of  the  proceed- 
ings open  to  devisees  and  heirs,  from  which  the  following 
oonchAsion  is  deduced : 

*■'  Thus  it  appears  from  the  preceding  observations  that 
there  exist  no  direct  means,  applicable  to  all  cases,  of  oh* 
taining  a  final  determination  on  the  validity  of  a  irill  devisiiig 
real  estates ;  that  in  some  cases  litigation  may  proceed  to  a 
vexatious  extent  before  any  remedy  can  be  applied ;  and  that 
die  jurisdiction  exercised  by  the  Court  of  Chancery  is  not  an 
original  jurisdiction  to  determine  or  cause  to  be  determined 
the  validity  of  a  will,  but  that  its  functions  can  only  be  called 
into  exercise  from  the  existence  of  a  trust  oa:  some  collateral 
matter  of  which  it  has  cognizance.  Whilst  the  validity  of  a 
title  thus  remains  undecided,  it  appears  obvious  that  inconve- 
nience must  ensue ;  for  there  must  be  difficulty  in  disposing 
of  the  property  by  sale,  or  charging  it  with  incumlnraxieeSy 
aad  those  having  an  interest  therein  cannot  with  security 
settle  their  affairs  for  the  benefit  of  their  fiunily  and  con<* 


nexioas." 


They  next  state  the  testamentary  law  relating  to  oopy« 
holds,  l^aseholcb,  and  advowsons,  and  point  out  tlie  subtle 
dietinctions  which  arise  where  the  testator  has  by  will  di. 
racted  real  estate  to  be  converted  into  personalty,  or  personal 
estate  to  be  laid  out  in  land.  In  specifying  the  requisites  for 
entitling  papers  to  probate,,  they  illustrate  the  inconvenienoe 
of  admitting  incomplete  or  imperfect  papers  to  proo£  They 
consider  nuncujmtive  wills  as  not  numerous  enough  to  merit 
particular  attention,  and.  bestow  only  a  few  remarks  <m  wflk 
executed  in  pursuance  of  powers,  and  wills  of  seamen*  The 
principal  alterations  suggested  are : 

1.  V  That  the  same  solemnities  should  be  required  tp 
render  valid  every  testamentarydispoeition^  of  «)7ery > descrip- 
tion of  property,  without  any  distinction ;  so  that  the  sante 
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fpnaftlitiea  of  execution  artd 'Attestation  $haU  be  ii0oesnr]r» 
whether  the  tefltameatary  inatrument  disposes  of  real  or  peni' 
sonal  estate :  and  further,  that  the  validity  of  ivills  disposing 
of  real  and  personal  estate,  or  either,  should  be  determined 
bj  trial  in  one  and  the  same  Court,  and  the  probate  made 
final  and  conclusi^  evidence  of  title  to  real  and  peraonol 
estate/' 

[The  solemnity  to  -be  extended  to  all  cases  is  the  execution 
^.  all  wills,  whether  of  real  or  personal  property,  in'  the  prei 
sence  of  two  witnesses  instead  of  three,  as  now  reqaired%f 
the  statute  of  frauds^] 

2.  ''  That  in  all  o^es  the  validity  of  a  will  shall  M 
tried  by  vhd  f>oce  evidence  and  a  jury,*  where  any  party 
interested  may  desire  it,  or  the  judge,  without  'such  applica^ 
tioa,  shall  think  fit  to  direct  it;  and  that  such' trial  shall  take 
place  before  the.  Judge  of  the  Ecclesiastical  Court;  or  if  such 
Judge  shall  think  fit,  or  the  parties  shall  require  ity  before  4 
J^dge-  of  one  of  the  Courts  of  Common  Law;  with  such 
ppwer  of  granting  new  trials  by  the  Ecclesiastical  Judg^  ]i6 ' 
is  now  exercised  by  the  latter  Courts;  and  that  the  refiMl 
to  direct  an  issue  with  respect  to  any  will,  or  the  graatinj^  olt 
refusal  of  a  new  trial,  may  be  made  a  ground  of  appeal/*     ' 

The  arguments  for  these  alterations  arc  detailed  at  t^m^ 
length,  but,  for  reasons  already  given,  we  poetpoAe  the  const^ 
deration  of,  them*  Some  alterations  in  the  law  r)elating  te 
administrations,  legacies,  and  intestates*  estates,  are  also  pro^ 
posjcd;  but  here  the  ecclesiastieal  commissioners  will  find 
themselves  competing,  not  merely  with  the  Real  Property  Coin^ 
missioners,^  but  with  Lord  Brougham,  who  is  about  to'brfng  ilk 
a^bill  on  these  matters.  It  is  our  intention  to  disciiss  the  three 
sets  of  propositions  at  once. 

MairimQtMl  Suit$  and  Suits  far  NuUity  succeed.  The 
topic  is  prefiiced  by  the  Temark,  that,  ^^  There  is  no  depart^ 
meat  of  «cc^i(i#/ica/ jurisprudence  of  more  vital  Con^uence 
to  the  epmrnunity,  than  suits  which  regard  the  ttan^iage  -state/' 
We  should  rather  sa^,  of  juris|Hrudence  generally; -but  theA 
•undoubtedly  the  question  suggests  itself/  why  is  this  depart- 

*  The  Re«l  Pio^y  C9iiUDiiaiDifir»'are  •tipeibted<  to  propose*  tfte  tkfisfer  of  lbs 
whole  ^stsunenUry  jurifidiction.to  the  Civil  Courts.  > 

■        u2 
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ment  assigned  to  the  Ecclesiastical  Courts?  The  Commis- 
fiionersy  after  classifying  matrimonial. suits  under  three  heads: 
1,  suits  for  the  rlsstitution  of  conjugal  rights;  2,  suits  for  nul- 
lity; 3,  suits  for  separation  from  bed  and  board  by  reason  of 
adultery  or  cruelty ;  and  declaring  the  question,  whether  the 
.ordinary  tribunals  should  be  vested  with  the  power  of  dis- 
solving the  bond  of  marriage,  to  be  of  too  grave  importance  for 
Aem,  and  resolvable  only  by  the  wisdom  of  the  legislature, — 
inform  us,  with  laudable  solemnity,  that  on  the  result  of  causes 
for  .separation  depend  questions  afiecting  the  dearest  interests 
of  individuals,  who  ''  may  for  ever  have  their  status  decided** 
jby  them ;  and  finally,  moved  by  these  considerations,  decide^ 
"  that  suits  involving  results  so  serious,  and  often  giving  rise 
.to  questions  of  difficulty,  will  be  mo^t  safely  adjudicated  by 
f(not  the  temporal  but)  the  Provincial  Courts,  where  the  greater 
.experience  of  the  Judges  and  practitioners  will  cause  the  law 
to  be  administered  with  less  probability  of  error.*' 

It  will  be  remembered,  that  the  House  of  Commons 'not 
very  long  ago  refused  to  accede  to  Dr.  Phillimore's  motion 
for  conferring  the  power  of  absolute  divorce  on  the  Spiritual 
Courts,  and  the  Commissioners  were  probably  unwilling  to 
repeat  a  useless  attempt;  but  they  need  not  have  made  the 
head  of  matrimony  so  short.  The  marriage  laws  are  well 
Jtnown  to  require  extensive  amendment.  The  practice  of 
special  licenses  for  the  higher,  common  licenses  for  the  middle, 
and  banns  for  the  poorer  classes,  is  scandalous.  Custom  has 
sanctioixed  some  marriages  which  the  Canons  forbid;  the  dis- 
iinction . between  coid  and  voidable  is  wholly  indefensible; 
ajid  the  marriage  ceremony,  as  at  present  solemnized,  is 
offensive  to  the  consciences  of  many,  and  wholly  approved  of 
by  few.     Yet  the  Commissioners  have  nothing  to  suggest 

The  .last-mentioned  recommendation  is  followed  by  another, 
which,  though  introduced  collaterally  and  without  discussion^ 
must  be  regarded  as  one  of  the  most  important  in  the  Report 
fleferring  to  the  proposed  introduction  of  jury  trial  in  testa^ 
ment^y  cases,  it  is  suggested  as  follows: — 

"  We  think  that  trial  by  jury  and  vim  voce  evidence  may 
advantageously  be  introduced  into  these  (matrimonial)  causes, 
but  under  stricter  limitations  than  we  have  recommended  to 
be  applied  in  testamentary  cases.    We  therefore  propose  that 
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in  all  cases  the  ecclesiastical  Ju^e  shall  have  the  poWer  to 
direct*  an  issue  to  be  tried  before  himself  or  a  Judge  at  NM 
Prkis,  but  that  he  shall  not  be  bound  so  to  do  on  the  appli- 
cation of  one  or  both  parties.  The  refusal  to  grant  an  issue^ 
however^  may  be  matter  of  appeal. 

"  We  take  this  opportunity  of  observing,  that  we  advise 
that  these  j*ules  respecting  trial  by  jury  and  the  admission  of 
pivd  voce  evidence,  be  applied  to  all  other  causes  over  which 
the  Provincial  Courts  may  continue  to  exercise  jurisdiction." 

This  is  a  rather  cursory  mode  of  disposing  of  so  critical  a 
point;  and  it  is  much  to  be  regretted  that  no  reasons  ar^ 
^ven  for  leaving  the  option  vrith  the  party  in  testamentary 
causes,  and  withholding  it  in  matrimonial  and  other  causes. 
Nor  are  we  able  to  supply  the  defect  from  the  evidence.  The 
majority  of  civilians,  indeed,  object  to  the  introduction  of  vita 
voce  evidence,  or  jury  trial,  at  all ;  contending  that  their  pre- 
sent mode  of  examination  and  trial  is  not  merely  the  best 
adapted  to  elicit  the  truth,  but  the  cheapest.  The  Diocesan 
Judges,  however,  admit,  that  under  the  present  system  they 
are  often  unable  to  get  at  the  facts,  and  that  a  power  of  ex^* 
amining  witnesses  viva  voce  would  be  a  grekt  assistance -to 
them.  It  is  also  evident  that  the  learned  civilians  lay  &r  too 
much  stress  on  the  fright  and  confusion  of  witnesses  in  the 
hands  of  brow-beating  counsel,  and  found  their  estimates  of 
expense  on  examples  taken  from  the  prolonged  assizes  of  the 
North.  But  taking  the  very  worst  of  these,  we  should  not  be 
much  afraid  of  the  result;  considering'  what  a  quantity  of 
writing  the  ecclesiastical  system  requires,  and  that  when  the 
witnesses  are*  not  residing  in  the  immediate  vicinity  of  the 
Court,  it  is  necessary  to  hire  an  examiner  (at  two  guineas 
ap^y,  besides  expenses)  to  visit  each  of  them  in  tutli.  Lastly^ 
it  appears  to  us  that  the  Commissioners  are  wholly  unac- 
quainted with  the  necessary  connection  between  pleading  and 
jury  trial,  and  wholly  ignorant  to  what  an  extent  the  efficiency 
of  the  latter  depends  upon  the  form  of  the  first.  The  French 
have  been  taught  this  by  sorrowfiil  experience,  and  so  will  all 
who  endeavour  to  naturalize  a  complicated  system  by  parts. 

Churchwardens  and  Church  Rates. — Great  inconvenience 
oecasionally  results  from  disputed  elections  of  chiurchwardens. 
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Their  validity  can  only  be  tried  by  action  at  laW^  and  the 
duties  may  remain  undischarged  in  the  interval. .  It  id  pro- 
^sed}  that  the  ^Quarter  Sessions  should  be  invested  with 
atithority  to  try  such  questions,  with  the  power  of  sending  a 
case  to  the  Court  of  King's  Bench  in  matters  of  difficulty ; 
lis  ateo  to  choose  churchwardens  when  the  parish  neglects 
to  do  so,  and  remove  them  during  their  year  of  office,  if  Ihey 
misconduct  themselves. 

In  certain  cases,  as  where  the  vestry  meet  and  refuse  to 
tnake  a  church-rate,  a  doubt  exists  as  to  how  the  rate  should 
be  made.    Assuming  churchwardens  to  have  the  power,  whicb 
'seems  doubtful,  still  a  rate  made  by  them  of  their  own  autho- 
rity must  be  confined  to  reparations  and  actual  necessaries ; 
many  items  of  ordinary  expenditure,  as  the  erection  of  galle- 
'  Yies,  the  repairs  of  the  organ,  and  the  salary  of  the  organist, 
must  be  given  up.     "  Whatever,  therefore,  may  be  the  law  in 
theory,  in  practice  church-rates  are  not  and  will  not  be  made 
By  churchwardens  alone."    It  is  proposed  to  make  it  impe- 
bitive  on  the  churchwardens  to  submit  to  the  vestry,  within  a 
certain  period,  an  estimate  of  the  propcfsed  expenses;  and 
that  if  the  vestry  refuses  to  make  the  rate,  or  makes  one  fi^r 
less  than  id  required,  the  Quarter  Sessions,  on  ihe  cbnrch* 
wardens'  appeal,  shall  have  the  power  of  making,  confirming, 
or  increasing  it.    So,  also,  when  a  rate  is  made  by  vestry,  ahy 
parishioner  may  appeal  to  the  same  tribunal.    '*  If  still  further 
measures  should  be  deemed  requisite,  the  bishop  or  archbishop 
may  be  empowered,  in  cases  of  necessity,  to  cause  an  estimate 
to  be  prepared,  and  by  the  churchwardens  submitted  to  the 
testry,  with  a  similar  appeal  ."^    The  heads  of  the  church  in 
Ireland  are  already  invested  with  a  similar  power  by  7  Geo.  IV., 
€•  72.     It  is  further  proposed  to  assimilate  church-rates  to 
poor-rates,  both  with  respect  to  the  property  to  be  assessed 
and  the  mode  of  enforcing  payment;  with  one  exception 
however — church  property  is  to  be  exempted  as  now.     Con- 
sridering  that  the  repair  of  churches  was  one  of  the  original 
burthens  upon  tithes,  we  do  not  see  the  justice  of  this.     In 
regard  to  liability  also,  churchwardens  are  to  be  assimilated 
to  overseers.      Many  minor  regulations,  it  is  said,  will  be 
necessary;  but  with  a  solitary  hint  to  aid  us,  we  are  lefl  to 
giMts  at  their  effect.     We  are  simply  told,  that  provision 
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must  be  made  for  the  case  of  large  parishes  divided  into  dis- 
iricts. 

Church  Seati.^-'Tike  history  and  laws  of  pews,  either  in  the 
chancel  or  the  church,  will  be  found  in  a  former  volume  of 
this  work»^  An  exclusive  title  to  a  seat  in  the  church  may  be 
claimed  hy  faculty  or  by  prescription;  but,  independently  of 
such  claims,  the  churchwardens,  as  the  officers  of  the  ordi* 
nary,  have  authority  to  place  the  parishioners,  "  The  object 
to  be  attained,"  says  the  Report,  "  is  the  general  accommoda- 
tion of  all  the  parishioners ;  and  in  endeavouring  to  effect 
this,  due  consideration  must  be  paid  to  rank,  station,  number 
in  family,  long  possession,  and  the  particular  state  of  the 
parish  with  respect  to  church  room."  The  entire  cognisance 
of  all  matters  relating  to  seats  or  pews  in  the  body  of  the 
church,  is  entrusted  to  the  Ecclesiastical  Courts,  except  where 
prescriptive  rights  come  in  question,  when  a  probibiticm 
issues.  The  due  arrangement  of  places  is  said  to  be  greatly 
impeded  by  the  number  of  prescriptive  claims,  and  the  diffi- 
culty of  discriminating  the  well-founded  from  the  fidse.  The 
first  proposal  therefore  is,  *^  That  a  commission  shall  issue  in 
each  diocese,  directed  to  the  archdeacon  or  archdeacons,  ^ 
one  or  more  of  the  rural  deans,  requiring  them,  in  conjunction 
with  two  other  individuals,  to  make  a  full  investigation  as  to 
the  pews  and  seats  claimed  to  be  held  in  each  parish  church 
or  chapel  by  faculty  or  prescription ;  that  where  such  claims 
shall  be  established  to  the  satisfaction  of  the  Commissioners, 
a  record  of  the  same,  to  be  kept  in  the  registry  of  the  diocese, 
should  be  made."    The  following  remarks  are  too  vague  to 

be  satisfactory: — 

"  We  think  it  extremely  desirable  that  all  claims,  where  no 
faculty  or  legal  prescription  exists,  should  be  finally  extin- 
guished; but  we  feel  considerable  difficulty  in  suggesting 
measures  to  effect  that  end.  When  persons  claiming  such 
rights  decline  to  come  forward  before  the  Commissioners  to 
establish  them,  we  can  discover  no  hardship  in  precluding 
them  from  asserting  a  title  hereafter ;  but  more  doubt  may  be 
entertained  as  to  the  course  fit  to  be  pursued  where  the  claim 

1  L.  M.  vol.i.  674  J  vol.  ii.  1, 
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is  asserted,  but  rejected  by  the  Commissioners.  Expensels  so 
material  a  consideration  in  these  matters,  that  we  do  not  feei 
justified  in  recommending  any  mode  of  trial  which  would  sub- 
ject the  parties  to  any  legal  costs*  To  invest  the  Commis- 
sioners with  full  power  finally  to  determine  all  these  questions^ 
will  be  the  course  most  effectual  for  their  speedy  decision.'* 

We  admit  the  difficulty ;  but  at  any  rate  a  party  supposing 
himself  aggrieved  should  have  the  power,  at  his  own  propec 
costs,  of  appealing  to  the  Quarter  Sessions,  or  having  the  ver^ 
diet  of  a  jury  on  his  claim.  Rights  of  the  sort  being  ordi*^ 
narily  confined  to  the  rich,  costs  would  not  be  so  much  ait 
object  as  may  be  thought.  It  is  further  proposed,  that  no 
permanent  annexation  by  faculty  be  henceforth  allowed,  and 
that  in  all  cases  where  it  may  be  expedient  to  repair,  enlarge^ 
or  rebuild  the  church,  it  shall  be  competent  to  the  bishop  or 
archdeacon  to  direct  pews,  though  held  by  faculty  or  {Mrescrip^ 
tion,  to  be  removed;  and  that  on  the  church  being  restored^ 
the  owners  shall  be  entitled  to  other  pews  as  nearly  .of  the 
same  size  and  convenience  of  situation  as  may  be.  The 
Commissioners  ^'  are  humbly  of  opinion  that  great  benefit 
would  arise  from  extending  these  arrangements  to  pews  and 
seats  in  chancels.'* 

Dilapidations, — The  alterations  proposed  under  this  head 
are:  1.  The  substitution  of  a  civil  suit  for  the  criminal  pro- 
ceeding by  which  any  spiritual  person,  holding  preferment  fpr 
life  and  suffering  the  property  to  decay,  is  at  present  punishable, 
xuid  making  lay  renters  or  impropriators  similarly  liable  for 
the  chancel ;  2.  Declaring  perpetual  curates  to  be  within  the 
law,  and  all  allotments  to  benefices  under  inclosure  acts  to  be^ 
with  respect  to  ^  dilapidations,  deemed  glebe;  3.  To  invest 
Provincial  Courts  with  power  to  allow  mines  to  be  opened 
and  worked  upon  equitable  conditions,  notice  being  given  to 
the  patron. .  The  Commissioners  express  an  opinion,  that  the 
jurisdiction  over  dilapidation  suits  by  successors  to  benefices, 
now  enjoyed  in  common  with  the  Courts  of  Common  Law  by 
the  Ecclesiastical  Courts,  should  be  preserved.  We  do  not 
think  that  it  should. 

TUhes. — We  shall  copy  verbatim  all  that  we  find  under 
thi«^  head  in  the  Report: — 


*^  The  Ecclesiastical  Courts  possess  a  jurisdietion  in  all 

cases  of  tithes,  but  the  Courts  of  Common  Law,  propter  de'- 

fectum  Triationis,  now  restrain  them  from  tr3ring  any  cases  of 

modus  or  prescription,  if  either  of  the  parties  think  fit  to  appljr 

for  a  proUbition. 

*'  Suits  for  tithes  in  the  Ecclesiastical  Courts  have  been 
gradually  diminishing  in  number;  and  though  they,  occa- 
sionally do  occur,  on  the  whole  they  are  not  numerous/'    . 

No  opinion  is  expressed,  but  we.  shall  not  op  that. account 
r^rain  from  expressing  one.  An  Ecclesiastical  Court  can 
never  be  a  fair  tribunal,  or,  to  say  the  leasts  a  tribunal  aboye 
suspicion,  for  tithe  cases.  Few  suits  of  .the  kind  have  recently 
occurred  in  them^  on  account  of  the  glaring  partiality  Jong, 
manifested  by  the  Court  of  Exchequer  to  the  Church;^  but  w^ 
believe  we  speak  the  general  conviction  when  we  say,  that. the 
free  exercise  of  the  jurisdiction  in  question  will  never.  ag«^in4>e 
tolerated,  and  would  probably  be  productive  of  .the  most  fetal- 
consequences  to  the  Church.  It  is  therefore  very  much  to  be 
regretted  that  the  Commissioners  have  not  taken  the  credit  of 
abolishing  what  it  would  be  ludicrous  to  suppose  their  su^ir 
cious  silence  can  save^ 

T  '  •«  » 

1  <  •     •        , 

Sequestrations* — The  regulations  under  this  head  are 
greatly  in  &vour  of  the  Episcopal  authority,  though  not  im- 
properly so.  It  is  proposed  that  the  bishop  shall,  in  all  cases; 
nominate  the  sequestrator,  who  shall  not  be  a  creditor  nor  hi^ 
attorney;  that  a  reasonable  remuneration  for  the  serviced  of 
the  sequestrator;  and  all  necessary  expenses,  shall  be  allowed; 
that  the  sequestrator  shall  have  powei'  to  compound  for  the 
tithes  for  a  period  not  Exceeding  twelve  months,'  provided  the 
approbation  of  the  bishop  be  first  obtained;  and  that  he  shaM 
render  an  account  to  the  Episcopal  Registry  every  Aix 
months,  to  which  the  bishop,  the  creditor^  or  the  incumbent^ 
may  object*  So  far,  so  good;  but  we  doubt  the  necessity  for 
the  provision,  *^  That  in  all  cases  of  sequestration,  the  bishop 
shall  have  the  power  of  summiarily,  and  without  appeal,  re- 
moving the  curate  or  sequestrator,  and  appointing  another  in 
bis  room."    Under  such  a  law  the  bishop  might  remove  an 

■  •  •      .   .  '•-  ■         *        •         •  '  . 

'  See  L«  M«  vol.  v.  p.  161.  .     . .  j 
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lireproAchable  curate,  formerly  licensed  by  himaelf  ;  which  the 
Commissioners  can  hardly  intend. 

Here  conclude  the  observations  of  the  Commissioners  on 
the  civil  jurisdiction  of  the  Eccledastical  Courts,  and  those  on 
the  criminal  jurisdiction  begin  with  The  correction  of  clerks. 
In  a  sketch  of  the  history  of  this  branch  of  jurisdiction,  it  is 
shown  that  it  was  formerly  exercised  by  the  bishop  with  litde 
restraint  from  the  forms  observed  in  contentious  suits;  and  the 
statute  1  Hen.  7,  c.  4,  which  the  Commissioners  propose  to 
repeal,  expressly  gives  the  ordinary  th6  power  of  imprisoning 
^religious  men  convicted  before  them  of  adultery,  fornication, 
or  other  incontinency.  The  last  attempt  made,  but  in  vain, 
to  revive  the  summary  mode,  was  by  Bishop  Gibson,  in  the 
diocese  of  London,  at  the  beginning  of  the  last  century;  and 
proceedings  against  clergjnmen  for  ecclesiastical  offences  have 
ever  since  been  uniformly  conducted  by  the  regular  modes  of 
proceeding  observed  in  the  Spiritual  Courts.  The  conae* 
quence  is,  that,  in  cases  of  obstinate  delinquency,  it  is  found 
almost  impossible  to  punish  a  clerg3nnan,  without  a  suit  immo* 
derately  expensive  and  almost  indefinitely  prolonged  by  ap» 
peal.  One  particular  case,  say  the  Commissioners,  was  pro* 
tracted  through  five  years,  and  the  expenses  incurred  by  the 
Successive  diocesans  in  prosecuting  the  suit,  amounted  to  a 
sum  of  not  less  than  1,500/.  The  case  alluded  to  is  that  of 
Dr.  Free,  and  another  equally  notorious  might  be  named. 
To  this  grievance  the  first  recommendation  is  addressed;  if  in^- 
deed  the  following  hesitating  suggestion  can  be  so  termed  ^^ 

''  The  interests  of  religion  evidently  require  that  some  pro- 
Vision  should  be  made  for  the  institution,  and  effectual  prose- 
(mtion,  of  such  suits;  but  it  may  be  a  hardship  on  the  bishop, 
that  he  should  be  called  upon  to  sustain  a  heavy  burthen  of 
litigation  in  the  discharge  of  a  public  duty. 
•  **  It  may  theriefore  deserve  the  consideration  of  the  Legist 
kture,  whether  any  means  can  be  devised  of  providing  for  the 
necessary  expenses  of  prosecutions,  in  which  the  public  have 
so  great  an  interest.  This  is  a  question,  however,  upon 
which  we  cannot  venture  to  offer  any  specific  suggestions, 
although  we  have  felt  it  to  be  our  duty  to  notice  the  diffi- 
culty, and  humbly  to  submit  it  for  your  Majesty's  considera- 
tion." 
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On  this  subject  the  Commissioners  very  rightly  distrust 
themselves.  Nothing  could  be  more  impolitic,  at  the  present 
moment,  than  to  tax  the  people  to  correct  the  morals  of  the 
Church.  We  should  tremble  for  the  effect  of  a  budget  con- 
taining such  items  as  the  following;  "  To  the  cost  of  prose- 
cuting the  Very  Reverend  the  Dean  of  —  for  adultery  and 
fornication,  350/.  Ditto  the  Reverend  A.  B.  for-  gaming, 
drunkenness,  and  other  impieties,  300/."  &c.  &c.  &c.  The 
cases  of  prosecution  are  said  in  the  Report  not  to  average 
more  than  three  in  the  year.  Perhaps  they  might  multiply 
when  they  cost  nothing  to  the  prosecutor;  but  even  three 
were  too  many  to  be  periodically  investigated  by  Mr.  Hume. 
It  is  rumoured  that  the  Commissioners  had  it  in  con- 
templation to  invest  the  bishop  with  some  portion  of  the 
Autocratical  power  formerly  exercised  by  the  Episcopal 
Bench;  but  an  irresistible,  and  to  us  unaccountable,  repug- 
nance appears  to  have  been  manifested  to  the  plan.  Another 
jproposition,  about  which  the  examinants  were  anxiously  in- 
terrogated, is  the  institution  of  a  Court  Clerical,  on  the  plan 
of  a  Court  Martial,  for  the  trial  of  members  of  the  Church ;  to 
b0  fonued  of  deans  and  rectors,  we  suppose,  instead  of  colonels 
and  captains,  and  with  a  bishop,  instead  of  a  general  officer, 
to  prtaide.  This  again  does  not  appear  to  have  been  very 
generally  approved,  nor  can  we  blame  the  Church  for  not 
liking- the  analogy,  which  might  come  in  time  to  be  extended 
toa  far,^  And  yet  the  form  of  proceeding  proposed  is  mo* 
ddled  upon  the  same  principle,  with  a  slight  leaning  in  favour 
«f  the  ordinary. 

*<  1.  That  all  proceedings  against  clerks,  for  offences  subject  to 
ecclesiastical  jurisdiction  or  cognizance,  shall  be  had,  at  the  elec- 
tion of  the  promoter,  where  the  clerk  is  beneficed  or  licensed  as  a 
curate,  before  the  bishop  either  of  the  diocese  in  Which  he  resides, 
or  of'  that  in  which  he  is  beneficed,  or  licensed  as  a  curate,  or  in 
^hieh  the  alleged  offence  was  committed;  and  when  such  clerk 
riiall  not  be  beneficed  or  licensed  as  a  curate,  then  either  before  the 

'  Wt  onet'  bfisid  a  clever  young  M.P.  propose  to  form  the  Chufch  ieto  bet- 
talioQS  and  troops,  moveable,  aa  ocoaeion  might  require,  into  such  pei'ta  Qf  tbi 
country  as  might  appear  deficient  in  faith;  Church  Estimates,  like  Army  Estimates, 
to  he  voted  annually.  We  prefer  the  present  establishment,  with  a  more  equal 
diitrihtttion  of  iti  reveniiei,  to  this  plan. 
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bishop  of  the  diocese  in  which  he  resides,  or  in  which,  the  sUeged 
offence  was  committed. 

"  £.  That  the  bishop  shall  hear  the  case,  with  the  assistance  of 
one  or  more  legal  assessor  or  assessors,  to  be  selected  by  himself. 

<<  3.  That  every  such  legal  assessor  shall  be  either  an  advocate 
in  the  Arches*  Court  of  Canterbury,  or  a  barrister  at  law  of  five 
years  standing. 

"  4.  That  in  case  of  any  such  proceedings  in  the  Diocese  of  Can- 
terbury, the  same  shall  be  conducted  within  the  said  diocese,  before 
the  Bishop  of  London,  the  Bishop  of  Winchester,  and  the  Bishop  of 
Rochester,  or  any  one  or  two  of  them,  to  be  appointed  by  commis- 
sion by  the  Archbishop  of  Canterbury ;  and  such  commissioner  or 
commissioners  shall  hear  the  case,  with  the  assistance  df  a  l^^al 
assessor  or  assessors,  qualified  as  aforesaid,  to  be  selected  by  him- 
self or  themselves. 

*<  5.  That  in  case  of  any  such  proceedings  in  the  Dioeeaerof 
York,  the  same  shall  be  conducted  within  the  said  diocese,- before 
the  Bishop  of  Durham,  the  Bishop  of  Carlisle,  and  the  Bishop  of 
Chester,  or  any  one  or  two  of  them,  to  be  appointed  by  the  Archr 
bishop  of  York,  in  the  same  manner  and  under  the  same  regulationis 
as  last  provided.^' 

A  great  number  of  detailed  regulations  as  to  the  conduct 
of  such  prosecutions^  are  subjoined.  The  evidence  is.  to  ht 
taken  «79m  voce^  except  in  case  of  unavoidable  ahseiice,  and 
upon  oath;  the  prosecution  must  be  conunenced  within  three 
years  of  the  ofi^ce ;  the  senteiice  to  be  in  writing:  an  appeiEd 
to  lie  to  the  archhishop^  but  the  bishop,  during  the  ai^peal^^to 
have  the  power  of  suspending  the  accused.  The  bishop's 
fiat  to  be  necessary  to  enable  the  promoter  ta  institute  die 
suit.     These  propositions  appear  unobjectionable. 

Brawling  and  Smiting, — The  chief,  law  upon  this  subject 
(5  &  6  Edw.  6,  c.  4J  .partakes  of  the  character  of  the  times  in 
which  it  was  passed,  and  is  not  in  harmony  with  ours.  After 
reciting,  that  ^'  of  late  many  outrageous  and  barbarous  acts 
have  been  used  and  committed  by  divers  ungodly  and  irreli- 
gious persons,  by  quarrelling,  brawling,  fraying,  and  fighting 
openly  in  Churches  and  Churchyards,"  it  is  enacted,  by  the  first 
section,  that  those  who  quarrel  by  words  only  shall  be  liable 
to  suspension,  that  is  to  say,  a  layman  ab  ingresm  Eccleiia 
and  a  clerk  from  the  ministration  of  liis  office;  by  the  second 
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section^  that  persons,  laying  violent  hands,  upon  each  other 
shall  he  deemed  excommunicate  and  excluded  from  the  fel- 
lowship of  Christ's  congregation;  by  the  third  section,  that 
persons  maliciously  striking  with  any  weapon,  or  drawing  any 
weapon  with  intent  to  strike,  in  a  Church  or  Chapel,  shall, 
upon  confession  or  conviction  of  a  jury,  be  adjudged  to  lose 
one  ear;  and  {/*  the  offender  has  no  ear,  to  be  branded  on 
the  cheek  with  a  hot  iron,  having  the  letter  F  thereon.  With 
regard  to  the  first  section,  the  Commissioners  seem  to  think 
that  the  laymen  most  likely  to  be  guilty  of  the  offence,  would 
entirely  disregard  the  punishment;  and  as  to  the  third,  that 
t)ie  sentence  would  never  be  executed,  and  that  such  an  en- 
aetmmt  ought  not  to'  remain  upon  the  statute  book.  Excom- 
munication, the  punishment  assigned  by  the  second  section, 
may  now  be  followed  up  by  imprisonment  ;^  but  the  Commis- 
sioners judiciously  propose  that  the  whole  jurisdiction  hitherto 
exercised  by  the  Ecclesiastical  Courts  over  laymen  for  these 
offences  should  cease,  and  that  the  Temporal  Courts  be  au- 
thorised to  take  cognizance  thereof  as  misdemeanors,  punish- 
able by  fine  and  imprisonment  for  any  term  not  exceeding 
one  year. 

Defamaiion* — This  branch  of  jurisdiction  is  given  up  by 
universal  consent.  The  very  judges,  officers,  and  ^ractioners, 
who  profit  by  it,  allow  it  to  be  indefensible,  and  only  calcu- 
Uted  to  excite  a  prejudice  against  their  .Courts.  The  readecL 
is  doubtless  aware  that  suits  for  defamation  are  confined  to 
words  imputing  incontinency ;  and,  considering,  how  fi-eely 
words  of  the « sort  are.  bandied  about  by  the  lower  classes; 
nothing  but  great  prudence  on  the  part  of  the  Ecclesiastical 
Judges  would  have  prevented  the  nuisance  from,  becoming 
long  ago  intolerable^ 

«  63  Geo.  3,  c.  127. 

'*  Did  not  the  Shrieval  arm  exempt 
His  Brutum/uimen  from  contempt^ 
And  send  a  writ  to  back  the  curses 
Which  he  so  piously  disperses* 
With  ease  Respondent  might  erade 
The  laws  by  Priests  and. Bigots  made* 
Their  forms  and  fees  of  absolution. 
And  schemes  of  Christian  persecution, 
■  "'  ?oi^  while  his  soul  was  ddomed' to  smart. 

His  body  mig^t  in  peaee  depart."'— PJMder'f-OitwIf* 
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The  moBt  extraordinary  defiimation  caie  is  thitt  of  Bufll^ 
and  Bentell.  The  drfendant,  a  barrister,  had  ottered  tlie 
wards  in.  qvestion  by  way  of  caution  to  bis  wife  and  a  youn^ 
lady  under  her  care.  They  imputed  Kght  conduct  on  the 
part  of  the  plaintiff  with  the  then  Port-Admiral  of  YaiUKNitfai 
wluBre  the  words  were  spoken.  The  cause  lasted  seven  yeaxs, 
and  it  is  said  that  ^  solicitor's  bill  amounted  to  between 
600/.  and  700/.  ' 

The  Commissioners  recommend  that  the  cognisance' of  rack 
causes. should  be  wholly  withdrawn  from  the  Ecclesiastical 
Courts,  but  propose  inwsting  Magistrates  at  Petty  Sessionv 
in^  a  power  to  punish  the  ofienee  by  fine  and  imprisontnent^ 
As  no  action  Ues  for  words  imputing  incontinency  without 
spectsl  damage,  the  proposed  substitute  is  either  ufinecetsary 
or  not  extensive  enough. 

These  several  transferring  and  repealing  prc^sitions  leave 
very  little  of  the  criminal  jurisdiction  untouched.  Criminal 
proceedings  for  incest,  adultery,  and  fornication,  remain;  buf 
these  are  said  to  be  very  rare,  and  the  Commissioners  piropose 
the  aboUtion  of  the  two  latter,  and  the  transfer  to  Che  CMimoif 
Law  Courts  of  prosecutions  for  incest.  '^  Should  th^e  mea*^ 
sures  be  carried  into  execution,"  they  conclude,  "  the  Crimi- 
nal Jurisdiction  of  the  Ecclesiastical  Courts  may  be  entijpely 
abolished." 

A  variety  of  regulations  fer  carrying  the  above  regulations 
into  effect  succeed.  We  shall  give  the  first  mentioned  as  they 
stand: 

*  '^That  all  fees  on  granting  probates  and  administrationff 
should  be  brought  into  a  general  fiind,  iA  each  province  re^ 
spectively — that  the  Judges  and  Officers  of  the  cBflerent 
Ecolesiastieal  Courts  should  be  remunerated  by  sdtaries,  in 
proportion  to  the  trust  and  labour  of  their  respective  oOees — ' 
that  they  should  discharge  their  duties  in  person  and  not  by 
deputy — that  surrogates  should  be  appointed,  in  various 
places  in  each  province^  to  administer  the  necessary  oaths,  in 
order  to  save  the  expense  and  delay  of  Commissions^  unless 
the  parties  themselves  should,  in  any  particular  case,  prefer 
applying  for  a  Commission. 

"As  the  jurisdiction  of  the  Provincial  Courts  will  be 
Confined  to  the  decision  of  questions  relaUng  to  civil  and 
Tempore  Righi$%  and  Trial  by  Jury  will  be  introduced^  it  is 
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8iil»Bitted>  that  eren  if  the  recommoadatien  of  thei  Judges 
and  O&c&m  of  these  Gourtt  were  9till  to  remaia  with  >  tfa^ 
AichfaishopB  respectively,  it  may  perhaps:  be  proper  that  the 
fiaal  appointment  shiNild  only  take  place>  upon  being  firal 
eonfirmed.  by  your  Majesty." 

If  the  jurisdiction  claimed  for  these  Courts  is  to  be  aUoweA 
to  them,  the  appointment  should  clearly  be  Tested  in  the  re^ 
sponuble  ministers  of  the  Crown;  nor  would  Kcomgi  deSre 
be  necessary* 

To  accelerate  the  admission  of  advocates,  it  is  proposed 
that  the  degree  of  M«A.  or  LL.B.  shall  be  a  suf&cicsit  quali- 
fication to  become  an  advocate ;  doctors  merely  retaining  the 
privilege  of  precedence  and  pre-^Ludience.  The  candidate 
will  have  to  enter  his  name  in  the  registry  one  year  before 
his  application.  No  change  in  the  admission  of  proetors  ia 
advised^  Sundry  advantages  being  supposed  to  accrue  ^  from 
the  existing  rdationship  between  the  Ecclesiastical  and  Ad- 
miralty Courts,  it  is.  recommended .  that  the  preservation  ef 
the  connection  be  kept  in  view  in  any  reforms  tlvit  may  be 
efib(^ated.  Fees  of  Court  are  left  precisely  aa  the  Report  oS 
the  Commissioners  appointed  to  inquire  into  the  Sal^ries^ 
Duties,  &c*  of  Courts  of  Justice,  made  iii  1823  and  the  Itt 
Geo.  4,  c.  53,  passed  in  pursuance  of  that  Report,  ^may  have 
left  them.  The  Commissioners  repeat  their  former  account 
of  the  unsatisfisctory  state  of  the  kw  or  practice  relating  to 
proctors'  charges,  and  leave  it  unamended.  We  know  of  aa 
d^ection  to  making  all  such  charges  taxable,  if  not  reco«er- 
able,  in  the  Courts  in  which  they  are  ineurred. 

The  Process  of  enfotdng  Decrees  ami  Orders  is  ton^ 
fessedly  insufficient,  and  a  bill  wa&  recently  brought  in  by  the 
present  Chancell(»:.to  render  it  more  effectual  as  against  p0r<^ 
80&S  having  privilege  of  Parliament.  This  l»ll  passed  the 
House  of  Lords,  but  was  dropped  in  the  House  of  Commons* 
The  Commissioners  express  their  iq>^N)lNition  of  its  provisions 
so  far  as.  they  go,  Imt  as  regards  unprivileged  pers<ms  also, 
diey  think  great  additional  powers  should  be  vested  in  the 
Ecclesiastical  Courts;  for  at  present,  "  in  no  instance  what- 
ever, under  any  circumstances,  can  the  property  of  an  indivi- 
dual be  attached  by  the  authority  of  the  Ecclesiastical  Courts,, 
or  by  the  aasistanc^  of  any  other  tribunal.'*  With  refefenoe  to 
this  defect  of  power  it  is  observed: 
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:  ^^It  does  appear  wholly  inconsistent  with  any  sound  prin- 
ciples oi  Jurisprudence,  that  exclusive  right  '^of  adjudicating 
on  certain  subjects  should  be  vested  in  any  Court,  and  yet 
that  Court  be  left  without  the  means  of  carrying  its  decrees 
and  orders  into  effect  We  see  no  reason  to  expect  that  these 
additional  powers,  so  essential  to  the  purposes  of  jui^tice,  will 
not  be  discreetly  exercised:  it  is  to  be,  recollected,  that  we 
proceed  on  the  presumption  that  the  jurisdiction  of  all  the 
Ecclesiastical  Courts,  save  the  Provincial  Courts  of  Canter^ 
bury  and  York,  will  be  abolished." 

No  one  can  deny  the  justice  of  the  first  passage  of  this 
paragraph,  and  adequate  powers  will  be  doubtless  annexed  to 
any  parts  of  the  Ecclesiastical  Jurisdiction  that  may  be  left* 
We  are  not  sorry,  though,  that  the  civilians  stand  in  need  of 
legislative  aid,  as  it  may  render  them  better  disposed  to  descend 
from  the  heights  of  prescription  to  the  plain  ground  of  utility. 
'  It  is  further  recommended  that  the  processes  of  the  Courts 
of  Canterbury  and  York  should  be  rendered  recipiocdly 
operative  in  both  provinces.  Are  the  Commissioners  aware 
of  the  extent  to  which  such  a  measure  would  operate  to  the 
injury  of  York;  which,  having  necessarily  an  inferior  Judge 
and  inferior  practitioners,  retains  its  practice  principally  by  the 
exclusive  nature  of  its  jurisdiction?^ 

Ik 

Compensation. — This  subject,  •  a  rather  critical  one,  is 
handled  with- great  judgment  in  the  following  order: — 
•  L  The  personsrto^ be  compensated;  under  whicli  description 
come  judges  and  registrars,  who  are  said  to  have  a  freehold  in 
their  offices,  and  deputy  registrars,  who  hold  legally  at  plea- 
sure^  but  virtually  for  life,  and  are  therefore  thought  to  have 
an  equitable  claim  to  divide  with  their  principals.^  No  other 
offices  are  specified,  though  there  must  be  others  in  the  same 
predicament. 

2.  The  principle  to  be  adopted  for  fixing  comp^[isation  is 
]|;iot  to  be  regulated  by  the  actual  amount  hitherto  received^ 
but  by  what .  ought  to  have  been  that  amount,  if  none  but 

*  See  the  Remarks  on  Lord  Plunkett's  Bill  for  rendering  the  Processes  of  tht 
English  and  Irish  Courts  of  Equity  reciprocal,  (ante,  p.  251,)  where  the  effect  of 
sueh  an  alteration  is  dwelt  upon. 

'  The  same  suggestion  was  made  in  the  First  Cominon  Law  Report^  and  6on^« 
ttiented  on  2  L.  M.  175. 
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legal  fees  had  been  taken..  ,  Noncompensation  can  be  due  on 
account  of « profits  not  derived  from  a  l^al  source."  -A  large 
i^yenue  is  now  dprived.by  many  re|[istrars»v deputy,  r^istrars 
and  surrogates,  from  the  vending  of  stamps.  This,  it  is  ta' 
l)e. presumed,  will  not  be  deemed  a  fit  subject  for  compensa- 
^on.  ..Indeed  the  manner  in  which  Mr.  William  Ward,5of 
Chester,  was  cross  examined  as  to  his '  profits  of  this  kind 
(800/.  a  year,)  shows  clearly  enough  the  leanii^  of  the  Com- 
missioners. >  .This  gentleman. was  defending  his  income  on 
the  ground  of  risks  run. by  the  insolvency  of  surrogates, 
when  the  following  brief  question  was  put  to  him : 

*^  Are.  not  the  {surrogates  exclusively  .clergymen?".   "They 

3.  The  fund  from  which  the  compensation  money,  is  to 
come,  IS  Xo  be  formed  out  qf  the  fees  received  in  the  pcoviacial 
registi:ies,  which  the  Commissioners  expect  to  suffice.  •  In  the 
case  of  deficiency,  they  propose  the  collection  of  a  small  ad- 

dtticmal  fee  on  probates  and  administrations,  or  a  loan.  . 

.\  ^  •        »  .  ,  ,      '  »  •  •  •         «      ■ 

>  ,.  ..•  .•  .  .»- 

General  Comfiaints  against  the  Eecle^astieai  Courts  on 
tike  ground  i^  Expense  and  Delay. — We  are  by  no  means  apt 
to.  give  credit  to  popular  complaints,  which  will  always  be^raised 
against  systems  of  law  in  which  any>  regular  proceeding  is 
enjoined.  But  had  we  really  imbibed  the  widely  spread  preju- 
dice against  spiritual  tribunals,^  we  should  hardly  be  cured  of 
it  by  the  Commissioners;  for  the  very  topics  they  employ. to 
p^ry,  are  what  an. adversary  would  employ  to  press,  the 
attack.  Thus,  speaking  of  matrimonial  suits  (and  the  remark 
is  Afterwards  extended  to  testamentary  suits),  they  say — 
<  "To  guard  against  collusion,  a  full  account  is  required  of 
the  whole  conduct  of  the  parties;  many  witnesses  are  ex- 
amined; they  relate  circumstances  in  detail;  the  depositions 
must  become  voluminous;  and  although,  when  publication 
passes,  some  portion  of  the  evidence  may  be  useless,  or  have 

<  The  most  pointed  expression  of  this  prejudice  is  Johnson's  reply  to  Gilbert 
Walmsley,  Registrar' of  the  Ecclesiastical  Court  of  Litchfield;  who  Was  objecting  to 
his  tragedy  that  the  catastrophe  was  too  much  accelerated.  "  Here/'  said  he, 
"  is  your  heroine  reduced  to  extremities  before  the  end  of  the  third  act — you  can- 
dot  distress  her  further/'  **  I  can  though/'  said  Johnson;  "  I  can  put  her  into 
the  Ecclesiastical  Court."  We  plead  guilty  to  haviog  told  this  story  before^but 
nearly  three  yeats  ago»       _  *      :  .  •'  ^)       ' 

VOL.  VIL  X 
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beiccnna  imMe^ssary,  yet  the  Examiner  eaiuaot  venture  to 
ttj^olude  any  part  diatis  admissible;  nor  can  even  die  party  or 
Us  counsel  often  deoide^  ]^foi;e  tke  whele  proofr  are  seen, 
Hihai  can  sa&ly  Iw  mihheld." 

Tbat  ^*  a  similar  evil  sometimes  arises  in  actionji^  at  lan^**  we 
dbnj^y  though  many  .useless  witnessea  must  often  he  hrougbt 
up;  for  the  mass  of  writing,  in  such  cases  as  the  ahova,  would 
of  itself  Qccas^  a  prodigious  expense. 

^'^  It  may  be  added/'  sa}^  the  Report,  ^^  that,  whatever  he 
the'expenses  either  of  contested  or  common  form  business, 
those  who  have  been  examined  respecting  the  practice  of  the 
courts  have  admitted  that  the  utmost  attention  and  v^larice 
are  used  to  prevent  and  avoid  unnecessary  charges  to  the 
siiiters.'^ 

This  certainly  cannot  be  said  of  a  Coiurt  in  which  the  costs 
due  to  the  party's  own  proctor  are  not  subject  to  superv^ion. 
The  accusation  of  deky  is  met  by  the  assertion  that  the  dehiys 
most  complained  of  are  imputable  to  the  parties  themselves, 
and  never  occur  when  both  litigants  are  disposed  fairly  to 
pvoeeed  to  the  investigation  of  the  matter  in  dispute.  The 
Court  would  be  a  very  extraordinary  one  indeed,  pf  which  the 
same  might  not  be  predicated.  It  would  be  much  better  to 
>e|y  exdu«ively  on  the  disposition  of  both  Judges  and  pra^ 
tationers  to  assist  in  the  reform  of  abuses,  and  the  fixed 
resolve  of  the  Commissioners  to  eftect  it. 

A  few  miscellaneous  matters  connected  with  the  eedesi* 
astitcal  system,  are  brought  together  at  the  end  of  the  Reporti 

Parish  Registers. — It  is  suggested  that  statute  Sfi^  Geo.  5, 
e.  i'l^,  requiring  copies  of' all  parochial  registers  to  be  sent  to 
the  diocesan  registries,  should  be  rendered  more  eflfectuat, 
such  copies  not  being  regularly  sent;  and  that  better  accom- 
modation should  be  provided  for  them. 

K^Uii^. — It  is  thought  advia9^ble  to  dpternun^  mor«  fse- 
oisely  in  what  cases,  and  at  whose  instance,  the  Minister  is 
boimd  to  giv9  notice  of  vestries,*  and  also  to  provide  that 
such  notice  be  giv^n  in  parochial  chapels  as  wqII  as  qhurches. 

^  58  Geo.  3,  c.  69,  simply  rtquires  notice  tP  be  given  in  the  parisk  dturch. 
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F90B'0fih0  €l0rgjf. — >It  is  pvDpoised'ta  haie  ihe  anioiiM; 
ef  fees  taken  by  the  elergy*  settled  by  the  fedshop  ef  ikbe 
dioeese  widi*  the  ooasent  e&  ^  aociuBiheBt  and  vestry,  abd  to 
give  SOB*  legal  mode  of  enforeing  the  payi»ent  rfthem.  No 
impure  is  Mned,  ia  ease  the  bisiiopt,  ineomfaent  and  Teetry 
«ai«ree,  wUeh  is  not  an  inprobabie  eocmrenoe. 

Jitirja/*^— The  paraetice  of  VuryiBg  in  the  church  or  cbftiicfet 
k  eooduiiiied*  as  liable  to  deteri<»rate  the  fabric^  and  to  aSeet 
the  health  of  the  inhabitants.  The  Commissioners  fffd  ^ 
opinion  that  it  should  be  discontinued,  so  far  as  this  can  be. 
effected  without  trenching  upon  vested  rights. 

We  give  verbatim  the  concluding  sentences  of  the  Report : 

"  This  Report  has  been  drawn  up  on  the  supposition  that 
the  Provincial  Court  of  York  is  to  be  retained;  but  it  is  pro- 
per to  say,  that  a  doubt  has  presented  itself  to  our  tniiid^, 
whether  the  arrangement  which  we  have  proposed  for  the 
improved  administration  of  the  ecclesiastical  laws,  would  not 
he  readied  minre  e«»mplcte  and  elflfeetual,  if  Ihe  (vontehtifHk 
aad  le6taH»ntoy  jurisdietion  now  exemsed  by  tbe  ^oarts  hi 
Ibe  pffovieee  of  Y«k  were  transferred  to  the  metropotilaiii 
eeffl-ts  of  Ca&tevbury.  We  do  not,  however,  venture  to  dSkf 
ft  specific  f eeoBnnendatkm  on  this  head. 

*^  In  so  extensive  an  investigation,  which  has  necessarily 
involved  us  in  inquiries  respecting  questions  of  considerable 
diffiealty,  some  diversity  of  opinion  would  unavoidaUy  exii^ 
amoi^st  us;  but  though  some  of  us  may  still  entert^n  doubts 
as  to  a  &w  particulars,  we,  whose  names  are  heretinto  sub- 
scribed, have  united  in  humbly  oiBfering  to  your  Majesty  the 

KeoomsiiBndationB  contained  in  this  Rqport" 

'I . 

The  doubt  expressed  above  as*  to  tlie  Provineial  Coui^  of 
York^  afibrds  an  ^t  ilhistratien  of  the  besetting  sin  of  the 
]bqKort}*^tke  woiak,  wavaring^  ambiguous,  and  often  shoiiing 
tone  of  it.  We  have  hardly  a  plain,  dir^ct^,  straightforward, 
iBteHigible  proposition,  without  a  ^^  perhaps"  or  ^^  possibly," 
tharoughout;  which  would  lead  one  to  suspect  that  the  doubtfl 
mentioned  in  the  last  sentence  were  not  confined  to  ^'  a  few 
particulars/'  had  we  not  a  specific  assurance  to  the  contrary. 

x2 
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We  have  also  been  obliged  to  indicate  some  few  instaDce&  of 
sinister  silence  and  disingenuous  omission.  But  with  all  these 
drawbacks,  the  .Report  is  a  very  valuable  one,  and,/ were  it 
only  for.  the  admissions  contabiedin  it,  will  lead,  we  prophesy, 
to  important  results ;  for  it  shows  that  the, Church. is. ready 
to  surrender  at  once  the  invidious  portion  of  her  privileges^ 
and  submit  the  whole  of  them  to  that  test  of  expediency  by 
which  all  the  rest  of  our  national  institutions  are  to  be  tripd. 
Many,  too,  of  the  particular  propositions  deserve  unqualified 
praise. 
H. 


ART.  II.— AUSTIN'S  LECTURES. 


The  Province  of  Jurisprudence  Determined.  By  John 
Austin,  Esq.  Barrister  at  Law.  London.  John  Murray. 
1832. 

This  is  an  admirably  filled  part  of  an  admirable  outline;  but  to 
appreciate  either,  a  man  should  have  studied  the  two,  ndr  do 
we  well  know  by  what  selection  of  passages  or  compressioH 
of  arguments,'  we  can  convey  any  thing  like  an  adequate  no- 
tion of  the  book — any  thing  like  an  adequate  reflection  of  the 
sentiments  with  which  we  ourselves  have  been  inspired  by  it. 
Deep,  clear,  high  toned  and  eloquent,  it  is  yet  by  the  compre- 
hensiveness of  its  plan,  and  the  beautiful  dependency  of  its 
parts,  that  the  work  most  strongly  impresses  us;  and  these  are 
untransplantable.  "  W^  will  give,  however,  as  accurate  a  de- 
scription of  its  general  scope  and  tendency  as  we  can. 

The  publication  consists  of  a  Pre&ce,  explaining  the  pur- 
pose and  indicating  the  principal  topics  of  the  Lectures;  die 
Lectures  themselves,  six  in  number,  but.  as  long  as  twelve  of 
the  ordinary  length,  and  originally  delivered: as  ten;  and  an 
improved  copy,  by  way  of  Appendix,  of  the  Outline  of  which 
we  formerly  spoke.  ^  . .      .       ^  .     i 

The  purpose  is  to  distinguish  positive  laws  (the  appropriate 
matter  of  jurisprudence)  firom  objects  with  which  they  are  con- 

1  Law  Mag.  vol.  v.  p.  258. 
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nected'  by  ties  of  resemblaihc^  and  analogy,  as  also  by  :the 
common  name  of  laws/  and  with  which,  therefore^  they  are 
often  blended  and  confounded.  The  way  taken  to  accomplish 
this  purpose  may  (to  bolnrow'  Mr.  Austin's'  own  words)  be 
shortly  stated  thus:— 1.  **  I  determine  the  essence  or  nature 
which  is  common  to  all  laws  that  are  laws  properly  so  called; 
in  other  words,  I  determine  the  essence  Or  nature  of  a  law 
imperative  and  proper.  0.  I  determine  the  respective  charao^ 
ters  of  thefour.  several  kinds  into  which  laws  may  be  aptly 
divided:  or  (changing  the  phrase)  I  determine  the  appropriate 
marks  by  which  laws  of  each  kind  are  distinguished  from  laws 
of  the  others."  ^  We  shall  also  allow  him  to  indicate,  nearly 
in  his  own  words,  the  topics  with  which  the  treatise  is  chiefly 
concerned,  and  the  order  in  which  they  present  themselves: — 

^<  I.  In  the  first  of  the  six  lectures  into  which  the  treatise  is 
divided^  I  state  the  essentials  of  a  law  or  rule  (taken  with  the  largest 
signification  that  can  be  given  to  the  term  properly).  In  other  words, 
I  determine  the  essence  or  nature  which  is  common  to  all  laws  that 
are  laws  properly  so  called. 

^'  Determining  the  essence  or  nature  of  a  law  imperative  and  piro-^ 
per,  I  determine  implicitly  the  essence  or  nature  of  a  command  j.  and 
I  distinguish  such  commands  as  are  laws  or  rules^  from  such .  com* 
mands  as  are  merely  occasional  or  particular.  Determining  the  nature 
of  a  command^  I  fix  the  meanings  of  the  terms  which  the  term 
'  command'  implies ;  namely^  '  sanction'  or  '  enforcement  of  c^- 
dience/  *  duty'  or  '  obligation,'  *  superior  and  inferior.' 

'*  II.  (a)  In  the  beginning  of  the  second  lecture^  I  briefly  deter* 

mine  the  characters  or  marks  by  which  the  laws  of  God  are  distin- 

•  ■*       •  •  . 

guished  from  other  laws. 

'  •  ■     •  .    . 

"  In  the  beginning  of  the  same  lecture  I  briefly  divide  the  laws, 
and  the  other  commands  of  the  Deity,'  into  two  kinds :  the  revealed 
or  express,  and  the  nnrevealed  or  tacit.        '  >  - 

''Having  briefly  disthiguished  his  revealed  from •  his  unrevealed 
commands,  I  pass  to  the  nature  of  the  ^igns  or  index  through '  which 
the  latter  aie  manifested  to  man.  Now^  concerning  the  nature  of 
the  index  to  the  tacit  commands  of  the  Deity,  there  are  three  theories 
or  three  hypotheses.    First,  the  pure  hypothesis  or  theory  of  general 

^  The  four  several  kinds  here  alluded  to  are :  1.  The  Divioe  laws,  or  laws  of 
God.  2.  Positive  laws ;  that  is  to  say,  laws  which  are  fiimply  and  strictly  so 
called.  3.  Rules  of  positive  morality.  4.  Laws  metaphorical  or  figurative,  as  die 
laws  of  matter. 


800  AsfftuV/j^oriMt. 

tttilit/;  ^econdhf^  tHe  pure  bypoAeiiB  or  Uirory  of  ameital  aetnt) 
thirdly^  a  faypothesis  or  theory  mixed  or  compoattded  of  the  otbersi 
Atid  with  a  stutement  and  explanation  of  the  three  hypotheses  or 
tfabories,  the  greater  portion  of  the  second  lecture,  and  the  whole  ef 
the  third  and  fourth  lectures,  are  exclusively  or  chiefly  occupied." 

(Here  Mr.  Austin  digresses  to  show  the  pertinency  of  these 
theories  to  the  subject  and  scope  of  his  course.  We  believe 
no  thinking  man  will  doubt  of  it,  but  we  may  notwithstanding 
avail  ourselves,  a  little  further  on,  of  his  remarks  on  this 
head,  though  (not  to  break  the  analysis)  we  think  it  best  to 
pass  over  them  now.) 

^^  n.  (b)  At  the  beginning  of  tbe  fifth  lecture,  I  distribute  laWs  or 
rules  under  two  classes.  First,  laws  property  so  cdled^  with  suek 
improper  laws  as  are  closely  analogous  to  the  proper )  secondly,  th<Mi 
improper  laws  which,  are  remotely  analogous  to  the  proper,  and  which 
I  styk,  therefore,  laws  metaphorical  or  figurative.  I  also  distribute 
k(WB  proper,  with  such  improper  laws  as  are  closely  analogous  to  the 
proper)  under  three  classes:  namely,  the  laws  properly  so  called  which 
I  style  the  laws  of  God  ;  the  laws  properly  so  called  which  I  style 
poiHtive  laws  3  and  the  laws  properly  so  called,  with  the  laws  impro- 
perly so  called,  which  I  style  positive  morality  or  positive  moral  rules. 
I  assign,  moreover,  my  reasons  for  marking  those  several  classes  with 
those  respective  nameSk 

'^  Having  determined,  in  preceding  lectures,  the  characters  or  dis- 
tinguishing marks  of  the  divine  laws,  I  determine,  in  the  fifth  lecture, 
the  characters  or  distinguishing  marks  of  positive  moral  rules :  that 
is  to  say,  such  of  the  laws  or  rules  set  by  men  to  men  as  are  not 
armed  with  legal  sanctions ;  or  such  of  those  laws  or  rules  as  are  not 
positive  laws,  or  are  not  appropriate  matter  for  general  or  particular 
jurisprudence.  Having  determined  the  distinguishing  marks  of  posi- 
tive moral  Tuleir,  I  determine  the  respective  characters  of  their  two 
dissimilar  kinds ;  namely,  the  positive  moral  rules  which  are  laws 
fmlperative  aud  proper,'  and  the  positive  moral  rules  which  are  laws 
set  by  opimon.  '     , 

.  "  The  divine  lawx  ppsltive  law,  and  positive  morality,  are  mutndly 
related  in  various  ways.  To  illustrate  their  mutual  relations,  I  advert, 
in  the  fifth  lecture,  to  the  cases  wherein  they  agree,  wherein  they  dis- 
agree  without  conflicting,  and  wherein  they  disagree  and  conflict. 

"  I  show,  in  the  same  lecture,  that  my  distribution  of  laws  proper, 
and  of  such  improper  laws  as  are  closely  analogous  to  the  pro^iTi 
tdllfesTi  in  the  main,  with  a  division  of  la Ws  which  is  given  iticldentally 
by  Locke  in  his  Essay  on  Human  Understanding. 


''  II.  (c)  At  ^«  «tld  idf  the  siiiiie  leetuHe^  I  d^tei^itfi^  ^  ebf^fte- 
ten  t)r  dutingiiMhitig  hiftrks  0f  laws  metaphorical  iHr  ^rMiVb.  Ani 
I  aiiovr  tfabk  laws  which  are  merely  laws  throiigh  meldphon,  an 
Uendied  and  confbuDded>  by  writers  of  celebrity^  with  lawk  imperatifa 
and  {HTopelr. 

"  II.  (d)  In  the  sixth  and  last  lecture,  I  determine  the  characters 
of  laws  positive :  that  is  to  say^  laws  which  are  simply  and  strictly  so 
called^  and  which  form  the  appropriate  matter  of  general  and  parti- 
cular jurisprudence. 

"  JDietermining  the  characters  of  positive  laws,  I  detenhine  impli- 
cftly  the  notioii  of  sovereignty,  with  the  implied  or  correlativie  notion 
bf  ibdependent  political  society.  For  the  essential  difference  of  k 
positive  law  (ot  the  difiieileiice  that  severs  it  from  a  law  which  is  nbl 
ft  positive  law)  tnay  be  stated  generally  in  the  following  ihanner :  — 
Hve^  ]k)sitive  hw^  or  every  law  simply  and  strictly  so  ealted^  is  set 
by  k  sb^^r^j^  piersoni  ot-  a  sov^itign  bodjf  of  persdbs,  to  a  meii^hit' 
or  ttietnbfers  of  the  independent  politicid  stteiety  whettid  that  {miaon 
or  body  is  sovereign  or  supreme.  Or  (changing  the  phrase)  it  is  s^ 
by  a  viotiaxch,  or  sovereign  number>  to  a  person  or  peiiMiits  in  a  ftfrtf 
of  subjection  to  its  author. 

"  To  elucidate  the  nature  of  sovereigntyi  and  of  the  independent 
political  society  that  sovereignty  implies,  I  examine  various  topief 
which  I  arrange  under  the  following  heads :  First,  the  possible  forms 
(Mr  shapes  of  supreme  political  government ;  secondly,  the  limits,  real 
or  imaginary,  of  supreme  political  power  5  thirdly,  the  origin  or  causes 
of  political  government  and  society.  Examining  those  various  topics^ 
I  cdih(>lete  iny  description  of  th'e  limit  or  boundary  by  which  pbsltive 
hiW  is  severed  from  positive  niorality.  For  t  distingtiisii  them  at 
t^rtaln  poitits  wheirieat  they  seemingly  bfend,  or  whereat  th^  line 
#bibb  diildies  ttieltl  is  not  easily  perceptible. 

*'  the  esseiltial  diffeif^tic^  of  b  pisitite  law  (dlr  the  difibtetlfcfe  Ihtt 
Hvkrs  it  fi-om  a  law  which  is  not  a  {Miiitive  law)  may  be  stated  getie*' 
fiiUy  as  I  have  Hated  it  above.  But  the  foregoing  general  statement 
of  that  essential  differeace  is  open  to  certain  covrectives.  And  with 
li  briftf  allusion  to  thos^  correctives,  I  close  the  sixth  and  last  lectore." 

R^adters  not  conversant  with  such  subjects,  or  not  aware  df 
Ihfe  extent  to  which  they  ramify,  may  wondet  how  three  hun- 
dred pages  can  be  occupied  in  determining  the  province  oif 
law.  It  may  abate  their  wonder  to  be  told,  that  we  find  una- 
voidably included  iii  this  work  the  better  part  of  all  which  the 
best  elementary  writers  on  ethics,  politics,  and  jurisprudehce 
^re  studied  for;  of  all  which  it  is  the  professed  object  of  siicH 


writers 'Bs  Pdey,  GrotiuB^and  (in  his  preKininarythaptc9r8)*of 
Blackstone  to  tea<ih;  oiily  mixed  up  with  less  rubbish,  packed 
more  neatly,  and  reiidered  more  portable,  than  w^  have  ever 
seen  it  before.  By  way  of  illustration  we  propose  devotiiifg  a 
few  pages  to  Mr.  Austin's  exposition  of  the  far-famed  doctrine 
of  utility ;  which  he  at  once  connects  with  the  proper  subject 
of  his  course,  by  pointing  out  the  absolute  necessity  of  deter- 
mining the  true  index  to  the  commands  of  the  Deity,  before 
atteioptipg  definitions  of  .his  laws  or  inculcating  obedience  to 
his  will  on  occasions  where  revelation  is  mute:  and  also. of 
deciding  whether  we  are  to  take  impulse,  instinct,  expediency, 
or,  what  else,  for  our  guide,  before  teaching  the  principles  or 
business  of  legislation.  ''  Now  though  the  science  of  legis- 
lation (or  of  positive  law  as  it  ought  to  be)  is  not  the  science 
of  jurisprudence  (or  of  positive  law  as  it  is)^  still  the  sciences 
are  connteted  by  numerous  and  indissoluble  ties.  Since  then 
the  nature  of  the  index  to  the  tacit  commands  of  the  Deity,  is 
an  all-important  object  of  the  science  of  legislation,  it  is  a  fit 
and  important  object  of  the  kindred  science  of  jurisprudence.'' 
'  We  accordingly  proceed  to  a  compressed  statement  of  the 
theory —a  task  incumbered  by  sonie  of  the  same  sort  of  difficulty, 
which  prevents  bur  giving  an  adequate  account  of  the  work;  but 
we  can  copy  enough  of  the  exposition  to  prove  Mr.  Austin's 
powers  of  thought,  and  illustrate  his  felicity  of  expression. 

Tlie  theory  in  question  would  be  but  imperfectly  under- 
stood without  a  clear  apprehension  of  the  contrasted  one,  which 
is  known  under  different  nances,  .as,  the  theory  of  a  moaud 
sense y  of  innate  practical  principles,  of  a  practical  reason, 
of  a  common  sense,  &c. ;  the  essential  meanings  however,  bdng 
invariably,  that  the  morality  or  immorality  of  hunan  actions  is 
to  be  ultimately  tested  by  certain  sentiments,  feeliiigs,  emo- 
tions, or  instincts,  and 'not  by  general  expediency  or  their 
tendency  to  'promote  the  happiness  of  mankind.  "  Considered 
as  affecting  the  soul,  when  the  man  thinks  especially  of  his 
own  conduct,  these  sentiments,  feelings,  or  emotions,  are  also 
frequently  styled  the  conscience^* 

The  theory  or  hypothesis  of  utility  stands  thus:— -- 

"  According  to  the  other  of  the  adverse  theories  or  hypotheses,  tb^ 
laws  of  God,  which  are  not  revealed  or  promulged,  must  be  gathered 
by  man  from  the  goodness  of  God^  and  from  the  tendencies  of  humau 


actions.  In  other  words;  the  biefievoleBce  ofrGdk!/ with  therprineiple 
of  general  utility^  is  our  only  index  or.  guide  to  his  tinrevealed  Idw.  % 
"  God  designs  the  happiness  of  all  his  sentient,  creatures.  Some 
human  actions  forward  .that  benevolent  ,purpose«  or.  their  tendencies 
are  beneficent  or  useful.  Other  human  actions  are  advjcrse  to  tha^ 
purpose^  or  their  tendencies  are-  mischievous  or  pernicious..  The 
former^  as  promoting  his  purpose,  God  has  enjoined.  Th^  latter,  as 
opposed  to  his  purpose,  God  has  forbidden.  He  has  given  us  the 
faculty  of  observing,  of  remembering,  of  reasoning;  and,  by  duly 
ajpplying  those  faculties,  we  may  collect  the  tendencies  of  our  actions. 
Knowing  the  tendencies  of  our  actions,  and  knowing  his  benevoj^nt 
purpose,  we  know  his  tacit  commands. 

.  "  Such  is  a  brief  summary  of  this  celebrated  theory.  I  should 
wander  to  a  measureless  distance  from  the  main  purpose  of  my  lec- 
tures, if  I  stated  all  the  explanations  with  which  that  summary  must 
be  received.  But,  to  obviate  the  principal  misconceptions  to  whi<^ 
the  theoiy  is  obnoxious,  I  will  subjoin  as  many  of  those  exphinations 
as  my  purpose  and  limits  will  adn^it." 

The  first  and  most  important  is  involved  in  the  following 
remarks:- 

"  The  question  to  be  solved  is  this :  if  acts  of  the  class  were  g^er 
rally  done,  or  genendly  forborne  or  omitted,  what  would  be  the  prpt 
bable  effect  on  the  general  happiness  or  good  ? 

"  Considered  by  itself,  a  mischievous  act  may  seem  to  be  useful  or 
harmless.  Considered  by  itself,  a  useful  act  may  seem  to  be  per^ 
nicious. 

*'  For  example,  if  a  poor  man  steal  a  handful  from  the  heap  of  his 
rich  neighbour,  the  act,  considered  by  itself,  is  harmless  or  positively 
^nood.  One  man's  poverty  is  assuaged  with  the  superfluotis  wealth  of 
another.  *     .         . 

"  But  suppose  that  thefts  were  general  (or  that- the  useful  Tight- of 
property  were  open  to  frequent  invasions),  and  mark  theresak.- 
.  "  Without^  security  for  property,  there  were,  no- i^dneement.to.save. 
Without  liabitual  saving, on  the  piM^t  of  pnopi'ic^rs,'  there  were> no 
accumulation  of  capital.  Without  acqumulation^  of  capijtaU  there  ,were 
no  fund  for  the.payment  of  wiiges,  no.  division  of  labour,  no  elaborate 
and  costly  machines :  there  were  none  of  those  helps  to  labour  whidi 
augment  its  productive  power,  and  therefore  multiply  the  enjoyments 
of  every  individual  in  the  community.  Frequent  invasions  of  pro- 
perty would  bring  the  rich  to' poverty;  and^  what  were  a  greaierevii, 
would  aggravate  the  pffverty  of  the  poor  "      *     * 


We  are  tempted  to  eotitmst  thU  wilh  some  passiges  fhytn  t 
cetebirsited  artide  {n  thie  Edihburgh  Ri^view,  on  Mt.  Mill  trtd 
the  tltiBtatians : — 

'''  tt  may  perhaps  be  sai'd^  that,  in  the  long  run,  it  is  JFor  the 
interest  of  the  people  that  property  should  be  secure,  and  that  there- 
fore  they  will  respect  it.  We  answer  thus :  it  cannot  be  pretended  thai 
it  is  not  for  the  immediate  interest  of  the  people  to  plunder  the  rich." 
—(No.  xcvii.  p.  180.) 

Mt^  Austin  would  pretend  it,  and  so  most  certainly  should 
Wd\    But  the  reviewer  goes  onr-^ 

'^  We  are  rather  inclined  to  think  that  it  would,  oh  the  whole,  bb 
for  the  interest  oif  the  majority  to  plunder  the  rich.  IJF  so,  the  Utili- 
tarians will  say  iiiai  the  rich  ought  to  be  plundered." — (Ibid.) 

Vnleas  the  meaning  of  the  proposition — '^  that  it  would  be  for 
tlie  interest  of  tihi^  majority  to  plunder  the  rich''-^bei  that  the 
institution  of  property  is  wrongs  the  Utilitarians  would  draw  no 
such  inference  from  the  premises,  even  if  granted ;  any  more 
than  they  would  infer  that  a  rich  miser  ought  to  be  robbed 
because  the  individual  robbery  would  do  good.  The  writer, 
toO)  has  misl&rably  miscalculated  the  amount  of  gratification 
the.plUndei*  Wtmld  produce  to  the  poor.  Allowing  tor  wastfe 
and  destruction,  a  fe#  days'  subsistence  tb  ^ach,  Wdtild  be  the 
Very  uttnost  the  plundering  majority  wbuld  get ;  and  to  call 
ihid  "  immediate  ihterest**  is  tb  treat  the  people  as  briites. 

We  quote  this  error  of  a  very  brilliant  and  able  writer  to 
show,  that,  however  trite  these  views  of  Mr.  Austin  may  seem, 
the  most  highly-cultivated  minds  may  profit  by  Ihem. 
,  tt  follows  from  our  last  quotation  from  the  Lectures,  that 
most  of  God's  commands  are  not  particular  injunctions^  but 
rules,  And.  ogpmonly  inflexible--' 

• 

'  '*  V4r  ttx«iifte>  bettfdu  acts  aVe  pfertiidoiis,  cbtisidfeted  as  a  class  : 
fir  (lit  otbur  Wbrds)  the  ftiequent  repetition' of  the  act  nttt  adverse  to 
tb«  general  happiness^  thbugh^  in  this  or  that  instance,  the  act  might 
be  useful  or  hartnlessi  Further :  such  are  the  motives  or  indUce- 
nentir  to  the  comtttission  of  licts  of  the  cla^s^  that,  uhless  we  were 
determined  to  forbearance  by  the  fear  of  puni^metit,  they  woiild  be 
ftequently  eomtuitted.  Now^  If  we  combihe  these  data  with  the 
WisdonI  and  goodness  of  God,  we  must  infer  that  he  forbids  such  actSi 
and  forbids  them  without  exceptioti.  In  iht  teiith,  or  the  hundredth 
case,  the. act  might  be  useful:  in  the  nine,  or  the  ninety  and  nin^ 


thfe  ttet  WbiiW  be  Jjetnlctetis.  if  tb^  art  i^rt  Jwrmftt^Jd  or  M<H*alfeii} 
in  the  rare  and  anomalous  case^  the  motives  to  forbear  in  the  othtort 
would  be  weakeiVed  or  destroyed.  In  the  hiitry  iltid  tomnlt  of  action^ 
it  is  bard  to  di^ingufeb  jnstly.  To  gras{>  at  preseht  enjtyyment,  and 
to  torn  from  present  uneasiness^  \s  tbig  habitual  indibatfon  bf  tks  all. 
Atid  thus,  tbtdugb  the  weakness  of  our  judgments,  tod  the  more 
dangemus  itiiirmity'of  oni*  wills^  we  shotild  freqikently  stretdi  tii^  ex- 
ception to  cases  embraced  by  the  rule.'* 

He  passes,  on  to  consider  the  objections  to  the  theory*  of 
whieh  the  following  stands  firsts  that  it  is  a  dangerous  princi- 
pte^  as  it  often  compels  us  to,  a  ruinous  delay — to  lose  in  calcu- 
lating the  consequences  all  chance  of  benefiting  or  doing  good 
by  the  aeti  The  answers  aret  h  If  utility  be  our  only  index 
to  th^  tacit  cotnmdiids  at  the  Deity^  it  is  idle  to  object  its  itn* 
perfections.  We  liiust  even  itiake  the  ittost  6(  it  *.  The  t>b- 
jectors  proceed  on  the  assuinption  that  out  condttct  i*  tt)  B6 
determined,  in  each  Ihdividual  Case,  by  a  direct  tesort  bo  the 
principle  of  utility.  **  But  theii*  assumption  is  gtoUtidle^s. 
They  ate  battering  (and  most  effectually)  a  misconception  of 
their  own,  whilst  they  fancy  they  are  hard  at  work  demolish- 
ing the  theory  which  they  hate.'*  We  give  verbatim  the 
principal  part  of  this  answer,  for,  besides  setting  the  particidar 
olggection  to  rest^  it  demolishes  another  silly  axiom  which  is 
eonitantly  opposed  to  the  scientific  investigator: — 

''  Speaking  generally^  human  conduct^  including  the  human  Coh- 
duct  which  is  stlbject  to  the  Divine  commands,  ii  inevitably  guided 
by  tttles,  or  by  priticiplt^  or  maxims. 

"  If  our  experience  and  obs^'vatiotl  of  paniculan  Were  n«i  getie- 
rtditlid,  oiir  expedience  and  observation  of  particntare  would  seldom 
avail  iis  in  jkractice*  Tb  tfevieW  on  the  n^t  of  the  oeoAsioD  a  host  of 
particulars,  and  lo  obtaiti  from  those  particulars  a  oondusiofi  aj^li- 
eable  to  the'caSe)  were  a  process  too  sbw  and  uncertain  to  meet  the 
exigencies  .of  our  livcsi  The  inferences  suggested  to  our  minds  by 
repeated  experience  and  observation »  are,  therefore,  drawn  into  prin- 
ciples, or  compressed  into  maximsi  These  we  carry  about  us  ready 
for  use,  and  apply  to  individual  cases  promptly  or  without  hesitation  i 
without  reverting,  to  tlie  process  by  which  they  were  obtained ;  or 
witliout  recalling,  and  arraying  before  our  minds,  the  numerous  and 
intricate  considerations  of  which  they  ^re  handy  abridgments. 

"  This '  is  the  main,  thoiigli  not  the  only  use  of  theory :  which 
Igntnunt  and  weak  people  are  In  a  habit  of  opposing  to  practice. 
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but  wbich  iff  essential  to  practice  guided  by  experience  and  obaenra* 
tion. 

*'  *  Tis  true  in  theory ;  but,  then,  'tis  fabe  in  practice.'  Such  is  a 
common  talk.  This  says  Noodle*  And  this  he  propoundetb  with  a 
look  of  profundity  that  were  enough  to  make  ye  split. 

'^  But-  with  due  and.  discreet  deference  to  this  worshipful  and 
weighty  personage,  that  which  is  true  in  theory  is  also  true  in  prac- 
tice. 

*'  Seeing  that  a  tnie  theory  is  a  con^ndiwH  of  particular  truths^  it 
is  necessarily  true  as  applied  to  particular  cases.  The  terms  of  the 
theory  are  general  and  abstract,  or  the  particular  truths  which  the 
theory  implies  would  not  be  abbreviated  or  condensed.  But,  unless 
it  be  true  of  particulars^  and^  therefore,  true  in  practice,  it  has  no 
truth  at  all.  Truth  is  always  particular,  thougli  language  is  oom- 
monly  general.  Unless  the  terms  of  a  theory  can  be  resolved  into 
particular  truths,  the  theory  is  mere  jargon:  a  coil  of  those  senseless 
abstractions  which  often  ensnare  the  instructed  -,  and  in  which  the 
wits  of  the  ignorant  are  certainly  catight  and  entangled,  when  they 
stir  from  the  track  of  authority,  and  venture  to  think  for  themselves. 

*'  They  who  talk  of  theory  as  if  it  were  the  antagonist  of  practice^ 
or  of  a  thing  being  true  in  theory  but  not  true  in  practice,  mean  (if 
they  have  a  meaning)  that  the  theory  in  question  is  false :  that  the  par- 
ticular truths  which  it  concerns  are  treated  imperfectly  or  incorrectly ; 
and  that,  if  it  were  applied  in  practice,  it  might,  therefore,  mislead. 
They  say  that  truth  in  theory  is  not  truth  in  practice.  They  mean 
that  a  false  theory  is  not  a  true  one,  and  might  lead  us  to  practical 


errors." 


The  next  branch  of  the  exposition  is  even  more  important 
and  interesting,  for  it  vindicates  the  theory  from  the  charge  of 
excluding  feeling  and  sentiment : — 

If  we  believe  (no  matter  why)  that  acts  of  a  class  or  descrip^ 
tion  are  enjoined  or  forbidden  by  the  Deity,  amoral  sentiment 
or  feeling  (or  a  sentiment  or  feeling  of  approbation  or  disap^ 
probation)  is  inseparably  connected  in  the  mind  with  the 
•thought  or  conception  of  such  acts.  And  by  this  we  are  urged 
to  do,  or  restrained  from  doing  such  acts,  although  we  advert 
not  tO'  the  reason  in  which  the  belief  originated,  nor  recall  the 
Divine  rule  which  is  inferred  from  that  reason.  Suppose, 
for  instance,  a  conviction  attained  that  the  Deity  forbids  thefb 
by  a  general  and  inflexible  rule : — 

''Now  the  train  of  induction  and  reasoning  by  which  I  arrive  at 
this  rule,  is  somewhat  long  and  elaborate^    But  I  am  not  compelled 
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to^  repeal  the  process^  before  I  can  know  with  certainty  that  I  should 
forbeai^from  taking  yonr  purse.  A  sentiment,  of  aversion  is  associated 
in  my  mind  with  the  thought  or  conception  of  a  theft :  and,  without 
adverting  to  the  reasons  which  have  convinced  me  that  thefts  are 
pernicious,  or  without  adverting  to  the  rule  v^hich- 1  have  inferred 
linom  their  pernicious  tendency^  I  am  determined  by  that  ready  emo- 
tion to  keep  my  fingers  from  your  purse. 

**  To  think  that  the  theory  of  utility  wotdd  substitute  calculation 
for  sentiment,  is  a  gross  and  flagrant  error :  the  error  of  a  shallow^  pre- 
cq)itate  understanding.  He  who  opposes  calculation  and  sentiment, 
opposes  the  rudder  to  the  sail^  or  to  the  breeze  which  swells  the  sail. 
Calculation  is  the  guide,  and  not  the  antagonist  of  sentiment.  Senti^ 
ment  without  calculation,  were  blind  and  capricious  3  but  calculation 
without  sentiment,  were  inert. 

'  *'  To  crush  the  moral  sentiments,  is  not  the  scope  or  purpose  of 
the  true  theory  of  utility.  It  seeks  to  impress  those  sentiments  with 
a  just  or  beneficent  direction :  to  free  us  of  groundless  likings,  and 
firom'  the  tyranny  of  senseless*  antipathies;  to  fix  our  love  upon  the 
iisefoly  our  bate  upon  the  pernicious.'' 

There  are  cases^  it  is  allowed,  of  comparatively  rare  occur- 
rence,  wherein  the  specific  considerations  balance  or  out-' 
weigh  the  general;  cases,  in  the  language  of  Bacon,  im- 
mersed in  matter.  The  instance  given  is  that  of  resistance' to 
government; 

''  And  in  tbis  eccentric  or  anomalous  case,  the  application  of  the 
principle  of  utility  would  probably  be  beset  with  the  difficulties 
which  the  current  objection  in  question  imputes  to  it  generally.  To 
ineasure  and.  compare  the  evils  of  submission  and  disobedience,  and  to 
determine  which  of  the  two  would  give  the  balance  of  advantage, 
would  probably  be  a  difficult  and  uncertain  process.  The  numerous 
and  competing  considerations  by  which  the  question  must  be  solved, 
might  well  perplex  and  divide  the  wise,  and  the  good,  and  the  brave. 
A  Milton  or  a  Hampden  might  animate  their  countrymen  to  resist- 
ance, but  a  Hobbes  or  a  Falkland  would  counsel  obedience  and 
peace." 

This  is  not  a  well-chosen  example,  so  far  as  the  individual 
argument  is  concerned,  for  the  rule  enjoining  obedience  to 
governments  is  not,  even  in  terms,  unqualified,  like  a.rule,  en- 
joining respect  for  property  or  truth.  But  the  sentiment  and 
expression  axe  beautiful,  and  it  is  immediately  afterwards 
fclidtously^applied  toshow  how  greatly  the  chances  of  a 


ftiiMiM  conekiaidD  of  diff«rea^e&  aite  added 'lo»  wh«il  tlia  e9»i 
iieliAg  parties  appeal  to  utitity : — 

*'  l^t,  if  th^  pities  ww^.  Ie4  by  ^heii  ^ax&»  apd  not  b,y  {h»  prin- 
f  Iple  ot  utlUty ;  if  tbey  appealed  to  upjQipi^»n^i;\g  ab^tractioxiSj,  9X  tq 
senseless  fiction^  i  if  tbey  v^oi^bed  of  ^  the  rigbt^  of  xam,'  or  '  t^e 
sacred  rights  of  sovereigns  3'  of  ^  imaKeoable  liberties^'  or  *  eternal  aiid 
i^pl|^^table  justice  3*  of  aii  ^origioal  coptract  or  cayeq^nt^'  or/  the 
priaclpl^  of  w,  i9viQlaUe  cox&stitution  3!  neither  could  coppipare  its 
(^ject  with  the  cost  of  a  violent  pursiiit^  nor  would  the  digerence  be- 
tweeu  theca  adn^t  oJf  £v  p^^cf  able  cQinpromise.  A  sacred  or  un^|ieQ-. 
aUp  right  is  tlf^ly  a^d  indeed  invaluabie:  fpr^  s^j^ing  that  it  tneaxu^ 
W>lUii\$j  tber^  is  nothixig  with  whif^h  it  can  be  measured.  ?afftji^ 
who  rest  their  pretensions  on  the  jargon  to,  which  I  have  advejcl^ 
inyast  iiJieYAtal>ly .  push  to  ih^u;  objects  tJtMiOU^  \]^k  aad  ttd^,  though 
^9^  object9.be  strs^ws  or  ((^atheiis  as  weighed  ii^  the  bal^pQ  of  utUitJi 
J^avi^g  bia^died  thek  fustian  ph^s^a,  aud^  bawled  tiU  th^ir  Lp^p  h^ 
^pen^'  tjijiey  ipu^t  ^ven  take  to  their  weapons,  ^nd  light  thi^  ^-^ 
ference  out." 

H?  Gfea^s  |hk  V>Fic  by  bi^tmciQg  tke  firal  wair  wi4b.  Aile- 
rV?ai  £uid  earneal^y  deprecatea  the  adc^tion  of  a  similar  caursa 
ia  ih^  ^ase  of  a  tureach  witk  Ireland  or  Cajibada. 

The  aeoajad  gre^l  objection  to  the  theory  of  utility  ii^  thW^ 
*^  If  the  Divine  laws  must  be  gathered  from  the  ^endeoci^ 
of  actions^  how  can  they,  who  are  bound  to  keep  them,  know 
fhem  fuUy  and  correctly  ?  So  numerous  are  the  classes  tft 
which  those  laws  relate^  that  no  single  mind  cm  mark  the 
\|rhole  oif  those  cla3sea>  and  exai«ane  eompletely  theur  re-- 
^otiye  tend^enci^s."  A  single  paragraph  will  suggea^  the 
aAswe];>  whi^dh  i»  developed  ai  cons^r^aUe  length*  jAAer 
s^dmittijig  thai  tke  reasons  on  which  the  rules  ave  founded  will 
meeedsariiy  be  kaowA  to  few,  xxtiiil  e^ication  is  much  tnere 
widely  ffiiftised,  Mr.  Austin  proceeds : — 

^<  But  this  inconvenience  is  not  peculiar  to  law  and  morality,  k 
extends  to  all  the  sciences,  and  to  all  the  arts* 

"  Many  mathematical  truths  are  probably  taken  upon  trUst  by 
deep  and  searching  mathematicians:  and  of  the  thousands  who  2^- 
ply  arithmetic  to  daily  and  hourly  use,  not  one  in  a  hundred  knows 
or  surmises  the  reasons  upon  which  its  rules  are  founded.  Of  the 
ioillions  who  till  the  earth  and  ply  the  various  handicrafts,  fiiw  are 
l^c^i^kted  with  the  grvusds  0f  thAnr  hpmGiy:1iiilfc  impi^itaiUi  arts^ 


A^V^Ik  dits^  ^Mf  are  gen^r^Uy  piEiiCti^^  with  passuiblfi  fxj^tnesa 

"  The  pq^wers  of  sii^gle  individuals  aie  feeble  and  fpi9Xx  thauj^ 
tllie  powers  o^  co^spising  numbers  are  gigantic  si\A  ad^urable- 
liUtle  of  any  ma^'s  knowledge  is  gotten  by  original  re^earoh.  It 
mostly  consists  of  results  gotten  by  the  researches  of  others^  and 
taken  by  himself  upon  testimony." 

B.uti  ^Hh  a  seyere  uprightness^  be  instantly  ^b^at^  ^e  in- 
fluence of  hi^  0iwn  a];gup^^ts,Ji>y  statii^  t^i^t  tlw  F^r^uM^  of 
educal  ^xkijk  is  ati^tru^^d  by  gi^eat  a^  peculiar  ci^^cles, 
^pght  he  aifd^Uy  Jacks  fiwfWj^d  to  the  time  M(\^Tk  vm^  9^ 
these  will  bye  left;  v^hen  p^tif i^ce  in  ijp^yf  st^tiooj^  4i|stincti;if»u| 
sfiii,  «\^curaoy  of  m^hodji  ^^40^  ^^4  ^  -  in4^Qiwf!ncy"  y^,  thia 
pi^s^it  of  the  useful  w4  tl^  t^ue^  shi^l  thorouglily  4i^fi^  tbf^ 
obscurity  Vy  Vi^Mch  the  science  is  clouded;  when  then^W^-^ 
^^^ical,  as  well  a»  in  stiatheoetatii^  pursuits,  shall  cogymofffr 
agree  in  th^ir  r^vlts,  ^4  ^^  as  the  jar  of  tk^k  cQcuAymoi^ 
gir^ually  ^uhsi4ej  a  body  of  do^ne  an4  ak^thosity  tQ  W^^ 
the  i^iu^itude  i^ight  t^nstj,  shall  eme^ge^  &i>m  &<§  ^^i^tl^ 
ch|os."  ^  UtUity^  hajveyer,  cpmsider^d  as  th?  V^i  J^S  ths 
l>ivine  will^  x%\;k&\  ev€r  i&41  short  of  akbsolute.perfe$4|oi^  thoiift^ 
QQ^ataiSktly  {^Qgressing  toy?ar4»  it.  But  the  QJ^^ion  i^  aon 
^^ered  almost  io,  the  very  wor^fi^  of  Butkr,^  ^^^fc^n^  tt# 
swie  sort  9l  ^bjeotion  tp  Christiawty :  AnaJ^gg  W9^^  1^44 
\^  to  expeet  th?  ii^perfection  upo^  which  the  objeetlOiP  i9 
£(>und@d :  spmething  pf  the  ii^per&ctiQn  which  funa  thro^h 
the  frame  of  the  miiyerse,  wouh}  probably  h^  &> w4  in  a  r^^ 
yehttion  emaniating  $roin  tl^  Author  of  th<^  ui^y^s^*,  Aa4 
h«¥e,  add%  Mr.  Av^tin,  my  i^lutioM  of  thek  diffioulty  ]»e^«)sg%ril][ 
9taps.  Biuli  though,  h^  cam^ot  soly^  the  di^i^Uyy  he  pitsit^ 
iiwhiug  stroke  tp  the  argaii¥»t  di^du^Qed  W  il,  hy  j:ew9Ar 
vag  us,  that  .'^  whoever  yiroivbl  duqpcove  the  th^try  wjwh 
naiikea  utihty  our  guid^,  must  pcpduca  aAothec  priaaiplQ  tb^ 
i^ee  a  sAur^r  and  a  bettef  guide  ;'*  for  we  a;r^  h«jEdly  lAiteaded 
t^  ca^t  ourselvta  adrift,  wj^out  pijiot  or  c(»i]fas«f>  «ii  tho 
ocean  of  li&. 

'  This  may  remind  the  reader  of  a  passage  in  one  of  Canning\<i  Speeches  tdwai^ds 
the  end  of  the  war:  "  The  mighty  deluge  hy  which  the  Continent  had  been  over- 
whelmed began  to  subside.  The  limits  of  nations  were  agaiit  visible,  and  thespires 
aniitonw^of  aaciwt  ostaUiiknjqiito  Mgaa  (p  isa^ppear.  abcM  the  Jiabii4iigr.^vte 
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*'  Now,  if  we  reject  utility  as  the  index  to  God's  contmaiHlSy 
we  must  assent  to  the  theory  or  hypothesis  which  supposes  a 
moral  sense.  One  of  the  adverse  theories,  which  regard  the 
nature  of  that  index,  is  certainly  true.  He  has  left  us  to  pre- 
sume his  commands  from  the  tendencies  of  human  actions,  or 
he  has  given  us  a  peculiar  sense  of  which  his  commands  are 
the  objects." 

'  The  theory  of  the  moral  sense  involves  two  assumptions. 
A  remark  on  each  must  suffice.  The  first  is  this: 
<  **  Certain  inscrutable  sentiments  of  approbation  or  disap-^ 
probation  accompany  our  conceptions  of  certain  human  ac-' 
tions.  They  are  not  begotten  by  reflection  upon  the  tenden- 
cies of  the  actions  which  excite  them,  nor  are  they  instilled 
into  our  minds. by  our  intercourse  with  our  fellow-men.  They 
ai'e^simplef' elements  of  our  nature.  They  are  ultimate  facts. 
They  are  not  the  effects  of  causes,  or  are  not  the  consequents 
of  antecedents,  which  are  open  to  human  observation.'* 
'  That  these  inscrutable  sentiments  are  signs  ef  the  Divine 
Will,  or  are  proofs  that  the  actions  which  excite  them  are 
enjoined  or  forbidden  by  God,  is  the  second  of  the  two  as- 
sumptions involved  by  the  hypothesis  in  question.  "  Now 
(says  Mr.  Austin)  supposing  that  the  Deity  has  endowed-  us 
with  a  moral  sense  or  instinct,  we  are  free  of  the  difficulty  to 
which  we  are  subject  if- we  must  construe  his  laws  by  the 
principle  of  general  utility.  We  cannot  mistake  the  laws' 
which  God  has  prescribed  to  mankind.  The  understanding 
is'  never  at  a  &ult,  although  the  will  may  be  firiedL  But  here 
arises  a  small  question.  Is  there  any  evidence  that  we  are 
gifted  with- feelings  of  the  scnrt?"  Precisely  the  same  question, 
by' the  by,  was  put  by  the  present  Lord  Advocate  to  those  who 
contend  for  innate  principles  of  taste.^  Our  readers  must 
have^the  goodness  to  answer  it  for  themselves.  ^  Mr. -Austin 
is  not  conscious  of  possessing  such  feeliiigs,  nor  are- we.  In-' 
deed,  as  he  shrewdlyrobserves,  that  this  question  is  possible,' 
or4s>seriously  asked  and  agitated,  would  seem  of  itself  a  sijrf- 
ficient  proof  that  we  are  not  endowed  with  such  feelings. 
According  to  the  hypothesis  of  a  moral  sense,  we  are,  or 

ought  to  be,  conscious  of  the  feelings  which  indicate  God's 

•  ,...•■  -  •       • 

>  See  Um  exceUenttarticle  on-Beuufa^  hi  the  SufypleneDt  to  the'Entyclopadia. 
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commahds^  as- we  are  conscious  of  hunger  or  thii*st:  and  we 
know  or  ought  to  know  and  discern  them  with  unhesitating  and 
iftvincible  assurance.  But  we  do  not;  whilst  the  rapidity  with 
which  we  really  pass  judgment  upon  the  pravity  Or  rectitude 
of  the  mass  of  actions  is  quite  consistent  with  the  doctrine  of 
utility.  "  Sentiments  which  are  factitious,  or  begotten  in  the 
way  of  association,  are  not  less  prompt  and  involuntary  than 
feelings  which  are  instinctive  or  inscrutable ;"  a  remark  we 
earnestly  submit  to  those  who  think  that  to  act  reasoningly, 
is  to  act  lukewarmly,  and  would  fain  perpetuate  the  reign  of 
bigotry  as  the  only  method  of  perpetuating  zeal.  With  one 
more  quotation^  containing  the  reply  to  another  assumption, 
our  abstract  of  this  theory  must  conclude. 

'*  Assuming  that  moral  sentiments  are  instinctive  or  inscrutable, 
they  are  either  different  with  different  men,  or  they  are  alike  with 
all  men.  To  affirm  *  that  they  are  alike  with  all  men,'  is  merely 
to  hazard  a  bold  assertion  contradicted  by  notorious  facts.  If  they 
are  different  with  different  men,  it  follows  that  God  has  not  set  to 
meh  a  common  rule.  If  they  are  different  with  different  men,  there 
is  no  common  test  of  human  conduct :  there  is  no  test  by  which 
dbe  ihan  may  try  the  conduct  of  another.  It  were  folly  and  pre- 
sumption m  me  to  sit  in  judgment  upon  you.  That  which  were 
pravity.  in:  me,  may,  for  aught  I  can  know,  be  rectitude  in  you. 
Tbe  moral  sense  which  you  allege,  may  be  just  as  good  and  genuine 
as  that  of  whijch  I  am  conscious.  Though  my  instinct  points  one. 
way,  yours  may  point  another.  There  is  no  broad  sun  destined 
to  iUmnine  the  world,  but  every  single  man  must  walk  by  his  own. 
candle." 

Mr.  Austin  closes  the  disquisition  on  utility  by  clearing  the 
theory  of  two  misconceptions,  which  it  seems  quite  sufficient 
to  state.  "  Of  the  writers,"  says  he,  "  who  maintain  and  im- 
pugn the  theory  of  utility,  three  out  of  four-fall- into  one  or 
the  other  of' the  following  errors: — 1.  Some  of  them  confound- 
the  motii;^  which  ought'  to  determine  our  conduct  with  the 
proximaie  measure  or  test  to  which  our  conduct  should  con- 
form and  by  which  our  conduct  should  be  tried.  2.  Others 
coRfoimd  the  theory  of  genial  utility  with  that  theory  or 
hypothesis^  concerning  the  origin  of  benevolence,  which  is 
branded  by  its  ignorant  or  disingenuous  adversaries  with  the 
misleading  and  iuvidij:^u&.name  of  theisel&h  system.'* 

VOL.  VII.  Y 
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Such  is  this  far-famed  theory^  which  puts  forth^  in  Mr. 
Austin's  hands,  both  higher  and  lower  pretensions  than  ordi- 
nwly;  for,  whilst  including  much  that  ita  vulgar  disciples 
exclude  from  it,  it  lays  no  claim  to  the  merit  of  npveky* 
*^  Comment/'  indeed,  we  axe  tempted  to  exclaim  with  M. 
Comte,^  '^  s*est  il  trouv6  des  honunes  qui  aient  pu  croire  qf^ 
le  principe  de  Tutilite  etait  une  decbuverte  moderne.et  parti- 
culi^re  i  un  emvain  ?      Ce  principe  dans  la  pratique,  est  aussi 
aneien  que  le  monde;  dans  la  theorie,  il  est  aussi  ancien  que 
le^  plus  anciens  ecrivains ;" — 'without,  however,  intending  to 
assert   that   the  practice  has  been  universal  or  the  theory 
generally  acted  upon.    On  the  other  handy  Mr.  Austin  has 
shown  that  the  hypothesis  not  merely  admits,  but  absolutely 
and  imperatively  requires,  that   all  the  tastes,  feelings  and 
associations,  as  well  as  the  intellectual  faculties  of  mankind — 
the  heart  as  well  as  the  head — should  be  uniformly  included  in 
our  estimates ;  so  that  Burke,  with  his  appeals  to  sentiment,  is  as 
much  a  Utilitarian  as  Mill,  who  scorns  all  appeals  of  the  sort; 
and  when  we  find  a  writer  omitting  any  essential  element,  of 
human  nature  in  his  system  of  life,  we  ought  not  to  term 
him  a  disciple  of  utij^ty,  but  simply  a  narrow-pmiuded,maii,     # 

We  have  thought  it  more  advisable  to  abstract  one  eonr 
nected  series  of  arguments,  than  to  attempt  a  meagre  account 
of  the  whole,  nor  have  we  space  enough  remaining  ta  bring 
together  the  purple  patches  of  the  work.  But  the  passages 
sdready  given  are  Aill  of  exquisite  morceatMC;  and  we  have  the 
greater  pleasure  in  pointing  attention  to  them,  because  it  is 
quite  clear  that  writing  eloquently  was  the  very  last  thing 
Mr.  Austin  was  thinking  of, — that  they  a]:e  spaacks  fr^m  a 
working  engjne,  not  fireworks  thrown  up  for  display,  Hasditt 
said  of  Home  Tooke  that  he  was  witty  by  the  intei)sity  oX. 
his  logical  powers:  Mr*  Austin  is  eloquent  upon  the  same  pdn- 
dple:  he  argues  himself  into  fancy  and  f<Mrce:  each  individual 
thought  is  returned  again  and  again  to  the  crucible,  and  then 
laid  carefully  by ;  his  mind  never  seems  to  act  till  it  is  fiill  to- 
bursting  ;  or  rather,  like  electricity,  goes  on  collecting  and 
concentratiiig  strength,  till  it  reaches  the  expk>£ng  poiat, 
^d  then  breaks  out  with  a  flash.  And  this  explains  another 
problem  relating  to  him :  how  it  happens  that  a  man  of  first- 

\  Tiait^  de  Legislation,  vol.  i.  p.  256. 
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rate'  isaAtvt»  ha»  Itted  so  Kttle  known  till  tke  imddle  ifien»i  of 
life;  admired,  indeed,  by  a  privileged'  cirele  ef  friends,,  but 
\ridk  hardly  anydiiag  to  show  for  it;^  a  sort  of  man  to  whom 
we  genesally  feel  a  certain  portion  of  distrust,  frcnn  knowing 
that  a  very  high  social  reputation  is  attainable  by  mere  leam^ 
i]^  or  meve  cleverness  wilJuHrt  depth  or  eondmxity  o(  thought. 
But  it  may  happcB:  that  a  widter  proetastifiiotes  from  m  jvub/H 
estimate  of  the  extent  of  hia  subject,  and  a  proper  seilse  of 
Mi^at  ifi  due  to  hiflsiiself ;.  not  because  his  exeeution  is  weak  •9V 
hie  purpose  i»£illating,  but  because  his  conceptions  are  gre»l. 
la  aueh.  cases,  the  arrear  is  paid  with  usury,  and  postin^ity 
comes  in  for  a  share :  the  gestation  is  that  of  an  elephant,  but 
the  eibpving  k-  elephantine  too.  All  competent  j^ges^  will 
aHow  tiiatia  very  high  order  of  intellect,  expansive  a^d  pene^* 
tsating  at  once,  misst  have  been  at  work  foi^  yesats  tb  ptoduce 
saefa  an  Oudine  as  Mr.  Austin's,  which  it  might  well  form  the 
busoiess.  of  ait  oecupied  life  to  fill  up  with  such  lectures  as 
these.  We  can  conscientiously  recommend  them  to  aH  who 
think  clear  notions  in^  ethics  and  politics  desirable,  but  most 
pre-eminently  to  all  students  of  law  who  wish  to  qualify 
th^BMeli^s  fer  the  scientific  knowledge  of  it ;  for  mastefitig 
its  leading  princi|des,  and  sifting,  arranging,  and  recollecting 
its  detdiils.  His  clearness  is  sometimes  laboured,  and  now 
and  then  a  slip  in  logic,  and  now  and  then  a  slight  prejudice 
may  occur,^  but  the  book  must  certainly  rank  as  the  best  book 
on  jurisprudence,  and.  one  of  the  best  books  (speaking  gene- 
rally) of  the  day. 

It  may  be  useful  to  mention  here,  that  a  work  has  recently 
appeared  which  might  be  read  with  great  advantage  as .  a 
companion  or  supplement  to  Mr.  Austin's  Lectures.  We 
aUude  to  a  book  entitled  "  Remarks  on  the  Use  and  Abuse 
of  some- Political  Terms,'*  by  Mr.  G.  C.  Lewis;  in  which  the 
opinions  of  all  the  best  writers,  ancient  and  modern,  on  moBt 
of  the  doubtful  points  in  politics  and  jurisfNTudence^  are  col-^ , 
lected,  compared  and  ably  conHnented  on. 

^  Ati  articll)  by  Mr.  Austin  on  PrimogenHure,  in  'an>'earty  Number  of  tf^e  West- 
mkateF  Review*  attracted  oonsiderabld  attfintion. 

'  Mr.  Austin  is  evidently  prejudiced  against  lawyers  ;  but  the  amount  of  theac* 
cusation  seems  this :  that  they  formerly  partook  of  tlie  corruption  and  prejudiceft,  33 
they  axe  now  partaking  of  the  enlightenment,  of  their  times. 

y2 
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We  shall  also  take  this  opportunity  of  redeeming  a  pledge, 
given,  in  a  former  Number,  to  examine  the  accuracy  of  a  new 
division  of  law  put  forth  by  Professor  Park,  which,  interested 
as  we  have  ever  shown  ourselves  in. his  success,  has  filled  us 
with  regret  and  astonishment. 

On  proceeding  to  take  upon. himself  the  active  duties  of  his 
profes3orship,  he  circulated  the  following  announciement : 

**  After  the  Christmas  vacation,  Professor  Park  will  commence 
two  parallel  Courses,  one  on  "  The  Political  Elements  of  Lawj  or 
Positive  Law ;  the  other  on  The  Scientific  Elements  of  Law,  or 
Technical  Law;  in  each  of  which  a  Lecture  will  be  delivered 
weekly.  *  A  Syllabus  of  the  Lectures  is  in  preparation.'* 

The  \jexm  political  having  misled  many  persons,  ourselves 
amongst  others,  underwent  the  clipping  of  a  syllable  in  the 
Syllabus,  which  is  entitled,  /' Syllabus  of  the  Courses  of 
Lectures  on  the  Politic  Elements  of  Law,  or  Positive  Law; 
and  the  Scientific  Elements  of  Law,  or  Technical  Law,  &c/* 
and  begins  as  follows: 

>  ''  Course  on  the  Politic  Elements  of  Law, — Expediency  of  adopting 
a  more  accurate  distribution  of  law. 

V  *  Written  and  unwritten  law* — or  '  statute  law  and  common 
law,*  furnish  no  generic  distinction,  but  are  accidental  only.  Both 
intersect  one  another,  and  matters  ejusdem  generis  are  to  be  found 
sometimes  in  one  and  sometimes  in  the  other ;  e.  g,  rules  of  succes- 
sion to  real  estate  and  personal  estate.  The  operations  of  the  real 
property  Commissioners  will  increase  this. 

"  All  civil  law  may  be  resolved  into — 1.  Rules  founded  on  politi/ 
(real  or  supposed) ;  and,  2.  Rules  founded  on  scientific  inference. 
The  former,  though  principally  legislative,  may  be  either  legisla- 
tive or  judicial;  but  being  incapable  of  scientific  demonstration,  or 
proboscis^  are,  compared  with  the  latter,  positive  or  arbitrary ;  e.  g. 
the  laws  of  marriage.  They  are  also  positive  in  another  sense,  as 
(comparatively)  certain,  being  free  firom  the  liability  td  scientific 
disproof  sttesiding  rules  founded  onscient^  reasoning,  which  are 
problematic. 

^*  Commencement  of  politic  law  to  be  found  in  customs  and  cus* 
ternary  law. — These  considered. — Super-addition  of  legislative  and 
judicial  elements^-L  Declaratory;  2.  Alterative;  3.  Creative. — 
Inquiry  whether  politic  law  ought  to  be  comprised  within  the  ju- 
dicial power. 

"  In  the  present  Course,  laws  will  be  considered  historically,  and 
in  reference  to  the  polity  on  which  they  are  founded.** 
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Thus  we  have  ^xst  political  xi&eA  as'a  synonyme  oi positive; 
then  changed)  as  if  such  changes  were  matters  of  perfect  in- 
difference^  to  politic;  then  politic  defined  as  founded  on 
polity y  and  positive  understood  as  implying  posiiiveness  in 
the  vulgar  acceptation  of  the  term.  We  need  hardly  explain 
to  the  scientific  jurist  thsit  positive  law  means  law  that  is 
set  or  fntyjuspositum  ov  positionis ;  nor  to  any  one  with  the 
slightest  tincture  of  etymology,  that  polity y  derived  fi*om 
ToAirffftf/ is  a  different  word  from  policy.  But  allowing  the 
learned  professor,  in  his  Slipslop  or  Malaprop  (at  least  m(d-^»- 
propos)  fashion,  to  take  such  liberties  with  language  as  it 
would  require  a  much  closer  degree  of  intimacy  to  excuse 
-^allowing  him  also  to  predicate  of  scientific  reasoning  what 
was  never  predicated  of  scientific  reasoning  before,  namely, 
that  rules  founded  on  it  (meaning  propositions  deduced  by  it) 
are  liable  to  scientific  disproof — what  is  the  result?  Has  he 
made  "a  more  accurate  distribution  of  law?"  Is  it  true  of 
his  two  grand  divisions,  that  they  do  not  intersect  one  ano- 
ther, and  that  matters  ejusdem  generis  are  not  to  be  found 
sometimes  in  one  and  sometimes  in  the  other?  In  our 
opinion,  the  proposed  distribution  is  open  to  the  same  objec- 
tions as  the  rejected  onies,  besides  objections  peculiar'  to  itself. 
The  division  into  "  written  and  unwritten  law,"  or  "  statute 
and  common  law,"  would  be  a  very  bad  division  for  the 
learner  undoubtedly,  but  it  would  be  simplicity  itself  com- 
pared with  the  division  proposed;  in  which  all  rules,  legislative 
or  judicial,  founded  on  polity,  are  to  be  placed  in  the  one 
Course,  and  all  rules  founded  on  scientific  inference  in  the 
other.^  But  we  speak  with  all  due  deference,  for  we  can  only 
guess  at  the  meaning  of  the  terms;  though  we  think  that 
on  tracing  the  division  to  its  source,  it  will  be  found  to  have 
originated  in  a  gross  misconception,  and  to  be,  tlierefore,  not 
entitled  to  any  great  portion  of  respect.  A  little  prior  to  the 
announcement  of  Mr.  Park's  plan,  a  translation  of  Savigny'^ 

1  Under  a  distribution  into,  statute^  and  commmi  law,  we  should  have, the 
statute  in  one  Course  and  the  decisions  on  it  in  the  other;  under  Mr.  Park's,  we 
should  Jiave  the  statute  and  some  of  the  decisibtis  in  one  Course,  and  the  rest  of  the 
decisions  in  the  other.  T6  illustrate  the  absuixiity  of  sepaMtiiig  judicial  rules  founded 
on  poU6y,  from  judicial  rules  founded  on  scientific  inference,  let  us  suppose  that,  in 
a  case  of  entirely  new  impression,  the  judges  decide  on  pure  grounds  of  expediency, 
and  that  the  rule  they  frame  becomes  the  groundwork  of  a  number  of  analogical  rules 
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but  which  iff  essential  to  practice  -guided  by  experience  and  obBenra«> 
tion. 

'' '  Tis  trae  in  theory ;  but,  then,  'tis  fabe  in  practiee/  Such  is  a 
common  talk.  This  says  Noodle.  And  this  he  propoandetb.with  a 
look  of  profundity  that  were  enough  to  make  ye  split. 

'' But>  with  due  and.  discreet  deference  to  this  worshipful  and 
weighty  personage,  that  which  is  true  in  theory  *is  also  true  in  prac- 
tice. 

^'  Seeing  that  a  tnie  theory  is  a  compendmn  of  particular  truths^  it 
is  necessarily  true  as  applied  to  particular  cases.  The  terms  of  the 
theory  are  general  and  abstract,  or  the  particular  truths  which  the 
theory  implies  would  not  be  abbreviated  or  condensed.  But,  unless 
it  be  true  of  particulars^  and^  therefore^  true  in  practice,  it  has  no 
truth  at  all.  Truth  is  always  particular,  though  language  is  com- 
monly general.  Unless  the  terms  of  a  theory  can  be  resolved  into 
particular  truths,  the  theory  is  mere  jargon:  a  coil  of  those  senseless 
abstractions  which  often  ensnare  the  instructed ;  and  in  which  the 
wits  of  the  ignorant  are  certainly  catight  and  entangled,  when  they 
stir  from  the  track  of  authority^  and  venture  to  think  for  themselves. 

**  They  who  talk  of  theory  as  if  it  were  the  antagonist  of  practice^ 
or  of  a  thing  being  true  in  theory  but  not  true  in  p^tictice,  mean  (if 
they  have  a  meaning)  that  the  theory  in  question  is  false :  that  the  par- 
ticular truths  which  it  concerns  are  treated  imperfectly  or  incorrectly ; 
and  that,  if  it  were  applied  in  practice,  it  mighty  therefore,  mislead. 
They  say  that  truth  in  theory  is  not  truth  in  practice.  They  mean 
that  a  fals^  theory  is  not  a  true  one,  and  might  lead  us  to  practical 
errors." 

The  next  branch  of  the  exposition  is  even  more  important 
and  interesting,  for  it  vindicates  the  theory  from  the  charge  of 
excluding  feeling  and  sentiment : — 

If  we  believe  (no  matter  why)  that  acts  of  a  class  or  descrip-* 
tion  are  enjoined  or  forbidden  by  the  Deity,  amoral  sentiment 
or  feeling  (or  a  sentiment  or  feeling  of  approbation  or  disap^ 
probation)  is  inseparably  connected  in  the  mind  with  the 
thought  or  conception  of  such  acts.  And  by  this  we  are  urged 
to  do,  or  restrained  from  doing  such  acts,  although  we  advert 
not  tO'  the  reason  in  which  the  belief  originated,  nor  recall  the 
Divine  rule  which  is  inferred  from  that  reason.  Suppose, 
for  instance,  a  conviction  attained  that  the  Deity  forbids  thefis 
by  a  general  and  inflexible  rule : — 

''Now  the  train  of  induction  and  reasoning  by  which  I  arrive  at 
this  rule,  is  somewhat  long  and  elaborate.    But  I  am  not  compelled 
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to>^  repeal  the  piaocess^  before  I  can  know  with  certainty  that  I  should 
forbeai^from  taking  your  purse.  A  sentiment,  of  aversion  is  associated 
in  my  mind  with  the  thought  or  conception  of  a  theft :  aiid^  without 
adverting  to  the  reasons  which  have  convinced  me  that  thefts  are 
pernicious,  or  without  adverting  to  the  rule  whieh^  I  have  rnfen-ed 
from  their  pernicious  tendency,  I  am  determined  by  that  ready  emo- 
tion to  keep  my  fingers  from  your  purse. 

''  To  think  that  the  theory  of  utility  would  substitute  calculation 
for  sentiment,  is  a  gross  and  flagrant  error :  the  en'or  of  a  shallow,  pre- 
cipitate understanding.  He  who  opposes  calculation  and  sentiment, 
opposes  the  rodder  to  the  sail,  or  to  the  breeze  which  swells  the  sail. 
Calculation  is  the  guide,  and  not  the  antagonist  of  sentiment.  Senti^ 
Inent  without  calculation,  were  blind  and  capricious ;  but  calculation 
without  sentiment,  were  inert. 

'  *'  To  crush  the  moral  sentiments,  is  not  the  scope  or  purpose  of 
the  true  theory  of  utility.  It  seeks  to  impress  those  sentiments  with 
a  just'  or  beneficent  direction :  to  free  us  of  groandless  likings,  and 
from'  the  tyranny  of  senseless*  antipathies;  to  fix  our  love  upon  the 
usefuly  our  bate  upon  the  pernicious.*' 

There  are  cases,  it  is  allowed,  of  comparatively  rare  occur- 
rence, wherein  the  specific  considersltions  balance  or  out-'' 
weigh  the  general;  cases,  in  the  language  of  Bacon,  im- 
mersed in  matter.  The  instance  given  is  that  of  resistance' to 
government; 

'^  And  in  this  eccentric  or  anomalous  case,  the  application  of  the 
principle  of  utility  would  probably  be  beset  with  the  difficulties 
which  the  current  objection  in  question  imputes  to  it  generally.  To 
Ineasure  and. compare  the  evils  of  submission  and  disobedience,  and  to 
determine  which  of  the  two  would  give  the  balance  of  advantage, 
would  probably  be  a  difficult  and  uncertain  process.  The  numerous 
and  competing  considerations  by  which  the  question  must  be  solved, 
might  well  perplex  and  divide  the  wise,  and  the  good,  and  the  brave. 
A  Milton  or  a  Hampden  might  animate  their  countrymen  to  resist- 
ance, but  a  Hobbes  or  a  Falkland  would  counsel  obedience  and 
peace.** 

This  is  not  a  well-chosen  example,  so  far  as  the  individual 
argument  is  concerned,  for  the  rule  enjoining  obedience  to 
governments  is  not,  even  in  terms,  unqualified,  like  a.rule  en- 
joining respect  for  property  or  truth.  But  the  sentiment  and 
expression  are  beaudful,  and  it  is  immediately  afterwards 
felidtously^applied  to  show  how  greatly  the  chances  of  a 
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pciikeelUl  eoaehimD  of  diff«reii^ea  aite  9Mai^^,wh9A  ^  €9B<i 
flielmg  parties  ajppeal  to  utility : — 

''  Bixt»  if  th^  piMTties  W€r9  ]e4  by  ^heii  ^ai:s^  aad  not  b,y.  tb^  prin- 
f Iple  of  utility ;  if  tbey  appealed  to  upisKeanii;^  abMractioxis^  ox  tQ 
senseless  fictions ,  if  tbey  mouitbed  of  ^  tbe  rights  of  m^n^  ox.  '  tb^ 
sacred  rights  of  sovereigns  3'  of '  unaU^oable  Ubertie^^'  or  *  eternal  and 
immiHable  justice;'  of  au  'original  contract  or  coHen^nb/  or/  tbe 
prluciples  of  au  iuviolaUe  constitution  y.  neither  couU  compare  ita 
object  with  the  cost  of  a  violent  pursuit,  nor  woukl  the  difference  be* 
tweeu  tbeoi  adout  of  a  peaceable  compromise.  A  sacred  or  unalieu-. 
ahli^  right  is  truly  aud  indeed  invffhfobk:  ior,  seeing  that  it  mean^ 
W>MKiU(>  tbe]:e  is  pothing  with  whii^b  it  can  be  measured.  Pi^i^ 
who  rest  their  pretensions  on  the  jargon  to,  ^hich  I  have  adisei:t?4» 
ipgijist  iuevjital)ly  push  tp  th^ii;  objects  tlMf^ugh  ^I^ck  and  tluA,  though 
tjfn^  object^,  be  straws  or  feathcJiiS  as  ^i^eighed,  i»  tbe  bal^cQof  utility, 
paving  l^died  their  fustian  phn^sea,  and ^  bawled  tiJ^l  their  lui^a  W 
m^o^  tk^y  jp^t  evep  take  tQ  their  weapon3>  aAd  %ht  th^ir  ^ 
ference  out." 

H^  closes  tbifii  topic  by  kowstmeing  the  firat  wair  wiih  AtHe- 
rioftj  a&d  eaxaeaii^y  deprecates  the  axl(^ioi%  of  e^  aimlar  CMurse 
in  the  ea£»e  of  a  breach  witb  Ireland  or  Caniada. 

Tbe  aeooQid  gre^t  objection  to  tbe  theory  of  utility  i^  tbU^ 
**  If  the  Divine  laws  must  be  gathered  from  the  tendenci^. 
of  actions^  how  can  they,  who  are  bound  to  keep  them,  know 
fliem  fully  and  correctly  ?  Sa  numerous  are  the  classes  tft 
which  those  laws  relate,  that  no  single  mind  can  mark  the 
wbole  Oif  those  classes^  and  exanune  eoxnplevely  theb?  re-s 
^ctive  tendencies."  A  single  paragraph  will  suggest  the 
a«swer>  whi<ih  is  deveh>{»ed  at  conaidesable  length.  ASit&t 
stdimtiing  that  the  reaacms  on  which  ike  roles  are  founded  will 
neeessarily  be  ka^wft  to  few,  uiatil  edwation  is  much  mGi«r 
widefy  AiiRised,  Mr.  Austhi  jproceeds : — 

"  But  this  inconvenience  is  not  peculiar  to  law  and  morality,  ti 
extends  to  all  the  sciences,  and  to  all  the  arts* 

"  Many  mathematical  truths  are  probably  taken  upon  trust  by 
deep  and  searching  mathematicians:  and  of  the  thousands  who  1^ 
ply  arithmetic  to  daily  and  hourly  use,  not  one  in  a  hundred  knows 
ot  surmises  the  reasons  upon  which  its  rules  are  founded.  Of  the 
ioilUons  who  tiU  the  earth  and  ply  the  various  handicrafts,  few  are 
^(|i|ai9tod  with  ibe  gr^uads  of  thSn  homely!  but  important  wts^ 
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tk^Ugb  thfts^  4urt9  are  gaderaUy  pnictis^d^vA  pasuibli  ^x^^tness 

"  7b^  po^wers  of  single  individuals  axe  feeble  aad  papJTt  tliQHg^ 
tl^e  powers  o(  conspiring  numbers  are  gigantic  and  adwrable. 
{iittle  of  any  road's  knowledge  is  gotl^n  by  o^rigina}  re^earoh.  It 
mostly  consists  of  results  gotten  by  the  researches  of  others^  and 
taken  by  himself  upon  testimony." 

Bint^j,  with  a  severe  uprightness^  he  instantly  afaiates  ^  in- 
fluence of  hU  awn  ai^guvients^  ]^y  statii^  tha^t  tb^  piUT^uit  of 
ethical  tri^^h  is  obstructed  by  gifeat  «^  peculiar  oi^t^cles, 
t^ugt)  he  awlei^tly  ^qoks  fo^i^ard  t9,  ^he  time  wb?i^  W^  9^ 
these  will  bye  left;  Vfhen  p^ti^i^ce  in  i^yf stilgationj^  ^^ncj^^s^ 
p^d  «^(pcu?a^x  of  in^todjL  ^edpp  and  "  iudifl^f  ney"  «i^  tiw^ 
pH]^8\iit  of  the  useful  9ind  tl^  ^rue^  shall  thoraugldy  4i^P^  tb» 
(^kscurky  }^y  wbifih  the  science  is  clouded;  wh^Qr  the  adf^p^  u^ 
^tf^oaJ,  as  well  as  in  ij^iatheiqatlcal  pursuits,  sliaU  c&mfs^ntfjtj 
agree  in  their  resvlts,  and  ^^  as  the  jar  of  thek  ewtAymQn^ 
giif«^Ually  au^side^  a  body  of  dcjC^ine  and  a^uthocity  tq  wlv<^h 
tlie  i^titude_  B^iight  tFust^  shall  eme^cge,  from  ihf  ?xia^ii^ 
ch^os."^  UtUity*  however,  cp^isider^d  as  tti^  |n^i  ^9Jf  tl^ 
Pivine  will^  must  ever  i^  short  of  $ib$olute.perfept¥>A»  tib>¥Sl| 
gg^ataip^y  progressing  tovfards  it.  But  ^e  pla^^tipd^  i^  sujm 
i^ijrered  almmt  in,  the  very  wo^da  of  Butlers^  ^^^^i&er^i^  tt# 
sai^te  sort  ol  objectioc^  to  Christismity :  Anido^  ^9^^  1^^ 
^8  to  expect  tl^  L^perfection  upo^  which  the  objection  i» 
founded :  sometbpg  pf  the  imperfibction  which  Tuna  thro^h 
die  frame  of  the  miiy^se,  would  probably  b^  i^wvi  in  a  r^ 
yelation  enjanatUig  &o^  the  A^ihor  of  tb«  yi^v«i;s^%  Al¥j 
tn^e,  adds  Mr.  Aw^tiin^  my  solution  of  tbei  difficult.  iaee«s§%iial]( 
stops.  Bui  though,  be  cannot  solve  the  ^iSk^iy,  he  pit«t;th# 
&uij3hiBg  slFoke  to  the  arg^mv^t  deduced  fi;Mi  it,  by  j^ewmitr 
yog  us^  that  /'  whoever  y^oidd  diapcove  ihe  th^ry  wimh 
makes  utiljity  our  giftide*  must  pi^odui^  aiiipther  priaoiple  &^ 
weee^  a  aur^r  ai»d  a  better  guide;"  for  we  axe  hsucdly  lAteoded 
to  ca^t  ourselves  adieift,  without  pilot  or  amfstas^  en  tho 
ocean  of  life. 

1  This  may  remind  the  reader  of  a  passage  in  one  q^  Canning's  Speeches  towards 
the  end  of  the  war:  "  The  mighl^  deluge  by  which  the  Continent  had  been  over- 
whelmed began  to  subside.  The  limits  of  nations  were  agaitf  visible,  and  the  spires 
andilw«toiof  ancieat  MtaMialin)eBt6  b^gao  ie  isa^petr.  aboae  tlw  wihiidiaft.^iHB»V 
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*'  Now,  if  we  reject  utility  as  th^  index  to  God's  commands, 
we  must  assent  to  the  theory  or  hypothesis  which  supposes  a 
moral  sense.  One  of  the  adverse  theories,  which  regard  the 
nature  of  that  index,  is  certainly  true.  He  has  left  us  to  pre- 
sume his  commands  from  the  tendencies  of  human  actions,  or 
he  has  given  us  a  peculiar  sense  of  which  his  commands  are 
the  objects." 

'  The  theory  of  the  moral  sense  involves  two  assumptions. 
A  remark,  on  each  must  suffice.  The  first  is  this: 
<  ^*  Certain  inscrutable  sentiments  of  approbation  or  disap- 
probation accompany  our  conceptions  of  certain  human  ac-' 
tions.  They  are  not  begotten  by  reflection  upon  the  tenden- 
cies of  the  actions  which  excite  them,  nor  are  they  instilled 
into  our  minds. by  our  intercourse  with  our  fellow-men.  They 
at'e' simple  elements  of  our  nature.  They  are  ultimate  facts. 
They  are  not  the  efiects  of  causes,  or  are  not  the  conseque^ 
of  antecedents,  which  are  open  to  human  observation." 
'  That  these  inscrutable  sentiments  are  signs  df  the  Divine 
Will,  or  are  proofs  that  the  actions  which  excite  them  are 
enjbined  or  forbidden  by  God,  is  the  second  of  the  two  as- 
sumptions involved  by  the  hypothesis  in  question.  '^  Now 
(says  Mr.  Austin)  supposing  that  the  Deity  has  endowed*  us 
with  a  moral  sense  or  instinct,  we  are  free  of  the  difficulty  to 
which  we  are  subject  if- we  must  construe  his  laws  by  the 
principle  of  general  utility.  We  cannot  mistake  the  laws' 
which  God  has  prescribed  to  mankind.  The  understanding 
is'  never  at  a  &ult,  although  the  will  may  be  firail.  But  here 
arises  a  small  question.  Is  there  any  evidence  that  we  are 
giftedwith-feelings  of  the  scHrt?"  Precisely  the  same  question, 
by- the  by,  was  put  by  the  present  Lord  Advocate  to  those  who 
contend  for  innate  ^inciples  of  taste.^  Our  readers  must 
have*the  goodness  to  answer  it  for  themselves.  >  Mr. -Austin 
IS  not  conscious  of  possessing  such  feelings,  nor  are  we.  In-' 
deed,  as  he  shrewdly,  observes,  that  this  question  is  possible; 
or4s»serLOUsly  asked  and  agitated,  would  seem  of  itself  a  suf-^ 
ficient  proof  that  we  are  not  endowed  with  such  feelings. 
According  to  the  hypothesis  of  a  moral  sense,  we  are,  or 

ought  to  be,  conscious  of  the  feelings  which  indicate  God's 

•  , . .  .    *  .  .       . 

>  Sw  tlM«»»eUeiitiaittcle  onBcBii^  in  the  Supplenent  to  the'Entyclopadia. 
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comrnkhds,  as  we  are  conscious  of  hunger  or  thifst:  and  we 
know  or  ought  to  know  and  discern  them  with  unhesitating  and 
iftvincible  assurance.  But  we  do  not;  whilst  the  rapidity  with 
which  we  really  pass  judgment  upon  the  pravity  or  rectitude 
of  the  mass  of  actions  is  quite  consistent  with  the  doctrine  of 
utility.  "  Sentiments  which  are  fectitious,  or  begotten  in  the 
way  of  association^  are  not  less  prompt  and  involuntary  than 
fedings  which  are  instinctive  or  inscrutable;"  a  remark  we 
earnestly  submit  to  those  who  think  that  to  act  reasoningly, 
is  to  act  lukewarmly,  and  would  fain  perpetuate  the  reign  of 
bigotry  as  the  only  method  of  pei*petuating  zeal.  With  one 
more  quotation^  containing  the  reply  to  another  assumption^ 
our  abstract  of  this  theory  must  conclude. 

"  Assuming  that  moral  sentiments  are  instinctive  or  inscrutable, 
they  are  either  different  with  different  men,  or  they  are  alike  with 
all  men.  To  afHrm  *  that  they  are  alike  with  all  men,'  is  merely 
to  hazard  a  bold  assertion  contradicted  by  notorious  facts.  If  they 
are  difiTerent  with  different  men,  it  follows  that  God  has  not  set  to 
meh  a  common  rule.  If  they  are  different  with  different  men,  there 
is  no  common  test  of  human  conduct:  there  is  no  test  by  which 
due  ihan  may  try  the  conduct  of  another.  It  were  folly  and  pre- 
sumption in  me  to  sit  in  judgment  upon  you.  That  which  were 
pravity.  in:  me,  may,  for  aught  I  can  know,  be  rectitude  in  you. 
The  moral  sense  which  you  allege,  may  be  just  as  good  and  genuine 
as  that  of  which  I  am  consciouj;.  Though  my  instinct  points  one. 
way,  yours  may  point  another.  There  is  no  broad  sun  destined 
to  iUmnine  the  world,  but  every  single  man  must  walk  by  his  own. 
candle." 

Mr.  Austin  closes  the  disquisition  on  utility  by  clearing  the 
theory  of  two  misconceptions,  which  it  seems  quite  sufficient 
to  state.  "  Of  the  writers,"  says  he,  "  who  maintain  and  im- 
pugn ihe  theory  of  utility,  three  out  of  four-fall  ^  into  one  or 
the  other  of  the  following  errors : —1 .  Some  of  them  confound  • 
the  motives  which  ought'  to  determine  our  conduct  with  the 
p]X)SLimaie  measure  or  test  to  which  our  conduct  should  con- 
form and  by  v^hich  our  conduct  should  be  tried.  2.  Others 
confoiuid  the  theory  of  general  utility  with  that  theory  or* 
hypothesia  concerning  the  origin  of  benevolence,  which  is 
branded  by  its  ignorant  or  disingenuous  adversaries  with  the 
misleading  and  irvvidix^u&.name  of  theisel&h  system." 
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^'  Now,  if  we  reject  utility  as  tb^  index  to  God's  comiBands, 
we  must  assent  to  the  theory  or  hypothesis  which  suj^poaes  a 
moral  sense.  One  of  the  adverse  theories,  which  regard  the 
nature  of  that  index,  is  certainly  true.  He  has  left  us  to  pre- 
sume his  commands  from  the  tendencies  of  human  actions,  or 
he  has  given  us  a  peculiar  sense  of  which  his  commands  are 
the  objects." 

The  theory  of  the  moral  sense  involves  two  assumptions. 
A  remark  on  each  must  sufSce.  The  first  is  this: 
<  *^  Certain  inscrutable  sentiments  of  approbation  or  disap- 
probation accompany  our  conceptions  of  certain  human  ac-' 
tions.  They  are  not  begotten  by  reflection  upon  the  tenden- 
cies of  the  actions  which  excite  them,  nor  are  they  instilled 
into  our  minds. by  our  intercourse  with  our  fellow-men.  They 
ai'e- simple  elements  of  our  nature.  They  are  ultimate  facts. 
They  are  not  the  efiects  of  causes,  or  are  not  the  consequents 
of  antecedents,  which  are  open  to  human  observation." 
'  That  these  inscrutable  sentiments  are  signs  of  the  Divine 
Will,  or  are  proofs  that  the  actions  which  excite  them  are 
enjoined  or  forbidden  by  God,  is  the  second  of  the  two  as- 
sumptions involved  by  the  hypothesis  in  question.  '^  Now 
(says  Mr.  Austin)  supposing  that  the  Deity  has  endowed-  us 
w^h  a  moral  sense  or  instinct,  we  are  free  of- the  difficulty  to 
which  we  arte  subject  if- we  must  construe  his  laws  by  the- 
principle  of  general  utility.  We  cannot  mistake  the  laws' 
which  God  has  prescribed  to  mankind.  The  understanding 
is  never  at  a  fault,  although  the  will  may  be  frail.  But  here 
arises  a  small  question.  ~  Is  there  any  evidence  that  we  are 
gifted  with-feelings  of  the  sort?"  Precisely  the  same  question, 
by*  the  by,  was  put  by  the  present  L<Mrd  Advocate  to  those  who 
contend  for  innate  principles  of  tast^.^  Our  readers  must 
have*the  goodness  to  answer  it  for  themselves.  ^  Mr.  Austin 
is  not  conscious  of  possessing  such  feelings,  nor  are  we.  In**' 
deed,  as  he  shrewdly,  observes,  that  this  question  is  possible/ 
or4s>serLOUsIy  asked  and  agitated,  would  seem  of  itself  a  suf- 
ficient proof  that  we  are  not  endowed  with  such  feelings. 
According  to  the  hypothesis  of  a  moral  sense,  we  are,  or 
ought  to  be,  conscious  of  the  feelings  which  indicate  God's 

>  See  Um •xcelishttartiele  on 'Bam^  m  the  SttppleiBent  to  the'EuCjrctoinMiia. 
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commahds,  as- we  are  conscious  of  hunger  or  thifst:  and  we 
know  or  ought  to  know  and  discern  them  with  unhesitating  and 
ilfvincible  assurance.  But  we  do  not;  whilst  the  rapidity  with 
which  we  really  pass  judgment  upon  the  pravity  or  rectitude 
of  the  mass  of  actions  is  quite  consistent  with  the  doctrine  of 
utility.  "  Sentiments  which  are  factitious,  or  begotten  in  the 
way  of  association^  are  not  less  prompt  and  involuntary  than 
feelings  which  are  instinctive  or  inscrutable;"  a  remark  we 
earnestly  submit  to  those  who  think  that  to  act  reasoningly, 
is  to  act  lukewarmly )  and  would  fain  perpetuate  the  reign  of 
bigotry  as  the -only  method  of  perpetuating  zeal.  With  one 
more  quotation^  containing  the  reply  to  another  assumption, 
our  abstract  of  this  theory  must  conclude. 

''  Assuming  that  moral  sentiments  are  instinctive  or  inscrutable, 
they  are  either  different  with  different  men,  or  they  are  alike  with 
all  men.  To  afHrm  *  that  they  are  alike  with  all  men,'  is  merely 
to  hazard  a  bold  assertion  contradicted  by  notorious  facts.  If  they 
are  different  with  different  men,  it  follows  that  God  has  not  set  to 
meii  a  common  rule.  If  they  are  different  with  different  men,  there 
is  no  common  test  of  human  conduct :  there  is  no  test  by  which 
dlie  man  may  try  the  conduct  of  another.  It  were  folly  and  pre- 
sumption in  me  to  sit  in  judgment  upon  you.  That  which  were 
pravity  in'  me,  may,  for  aught  I  can  know,  be  rectitude  in  you. 
The  moral  sense  which  you  allege,  may  be  just  as  good  and  genuine 
as  that  of  which  I  am  conscious.  Though  my  instinct  points  one: 
way,  yours  may  point  another.  There  is  no  broad  sun  destined 
to  iUmnine  the  world,  but  every  single  man  must  walk  by  his  own 
candle." 

Mr.  Austin  closes  the  disquisition  on  utility  by  clearing  the 
theory  of  two  misconceptions,  which  it  seems  quite  sufficient 
to  skate.  "  Of  the  writers,"  says  he,  "  who  maintain  and  im- 
pugn the  theory  of  utility,  three  out  of  four-fall  ^  into  one  or 
the  other  of  the  following  errors: — 1.  Some  of  them  confound- 
the  motiiises  which  ought  to  determine  our  conduct  with  the 
proximate  measure  or  test  to  which  our  conduct  should  con- 
form and  by  which  our  conduct  should  be  tried.  2.  Others 
Gonfoimd  the  theory  of  general  utility  with  that  theory  or 
hyt>othesis^  concerning  the  origin  of  benevolence,  which  is 
branded  by  its  ignorant  or  disingenuous  adversaries  with  the 
misleading  and  iavidiQu^.name  of  thecsel&h  system." 
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hapsj  seoae  real  grounds  of  complaint,  hs^  senibdete  i^.tbeb 
goveroBaent  a  memorial,  wherein  they  compkkied  of  tdlie 
£];^li6h  for  having  violated  their  privileges  as  neutrals,  an^ 
intermpted  their  commeree.    After  some  comiOMidcali^ii^  be«> 
ime^n  the  twa  governments  on  the  9«i)3jeet  at  these  allegs^ 
tiotts,  at  length,  in  October,,  1761 ,  Mr«  Hop>  tkea  emoy  e»- 
tssuordiBaxyi  firem  the  States,  transimtted*  the  Dutch  c€nipanj['» 
memorial  t9  Lord  Bute,,  who  forthwiidi  directed  the-  £iiglud» 
company  to  answer  it.     While  tbe  Court  of  Diceetors  wcte 
Qonsideriag  to  whom  it  would  be  prudent  t»  eommit  die  tank  of 
dfiawing  up  their  reply,  Mr.  Hussey  presented  Duoniiig'  to' 
Mr.  Lawsence  SuUsvan,  who  ^iKas  at  the  tiaiie  their  dimmMsr,. 
md  recommended  him  aa  a  young  num.  every  way  qjVMittiied 
te'  perform  it.     He  was  accordingly  engaged:  to  d<r  s«.     Thr 
result  was,  that  early  in  the  fblh>wing  year  (^8d  Febvwttiy, 
1766,)  a  counter-memorial  was  delivered  to  tibe  kii^     tb 
aAsrwairds   made  its   appearanee  in   ihe*  shape  of  a  quarto 
panq^hktk  of  lbrty*five  pages,  undler  the  title  of  ^^  A  defence 
df  the  united.  coiiq)a»y  c^  merchants  of  £ngls3id>  tmding  tS' 
the  East   Indies,  and  their  servants,  ^partu^atdy  ibeser  at: 
Bengal,)  against  the  complaints  of  the   Dutch  East   bnHBi 
GoB^aay;  beic^  a  memorial  from  the  Ec^sh  Easi  Iildia^ 
Gompany  to  his-  Majesty  on  that  subjest."     This  has  b^eft 
desi^mted  as  a  Boost  masterly  pierfbrmanoe,  a  cosiSHMuiMite 
specimen  of  argumentative  eloquence, and  thelike;.but'we must 
awn>  we  have  £Dund  nothing  in  it  to.  wsrrant  such  «aggegiitod 
praiBe.     indeed  the  performance  has  appeared  to^  us,  upon 
the  cursory  inspection  we  have  given  it,  to  be  one  l^at  mght. 
be  pfodneed  by  any  man  with  a  c^ar  head  a»d  a  tolerabfe- 
degree  of  practice  in  IHeraiiy  composition ;  nor  have  vre  the 
slightest  doubt  that  the  Directors  of  the- East  India  Company 
might  readily  have  found  (at  least  we  are  quite  sure  they 
could  at  present  find)  twenty  young  men  to  do  then^  woric 
equally  well^  withcmt  going  be3^)Bd  the  gates  of  the  Tem]^ 
to  look  for  them.    Thus  much  we  say,  not  ^h  tJie  view  of 
detracting  in  the  slightest  degree  from  themEerit  of  Dunaing, 
who  executed  his  task  well  and  inw^imian4ike  fe^ien :  bcit 
simply  to  put  this  matter  upon  what  we  conceive  to  be  its 
right  footing.    The  best  eulogium  that  can  be  given  to  the 
pKQOphl^  is,  that  it  achieved  the  object  it  was  intended  to 
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accomf^bsh ;  for  it  produced  a  conciliatory  aafiwer  from  the 
Dutch  goyeriKHieiit^  and^  what  Dunning  no  doubt  eoasidered 
aimich  greater  triuoq^  of  authorship^  it  procured  him  aft 
ac^nowledgHieftl  firoia  the  seat  of  empire  in  LeadenhaU^streei) 
couched  in  the  agiseeable  form  of  a  draft  for  fiw  hundred 


These  can  be  no  doubt  that  the  credit  he  gained)  and  the 
Gonaexions  he  formed  by  means  of  this  perfoimaBce^  had 
Portly  a  very  material  influence  upon  the  amoiiiLt  of  hia 
practice.  Previous  to  the  year  1^7^  when  we  find  him 
hoUiiig  a  junim*  brief  with  Thurlow,  we  have  not  obaeKved 
bisti  name  to  occiii  once:  in  Burrow's  reports.  Afier  tIiE%  howv 
ever,  we  teaee  symptoms  of  his  increasing  bumess  in  some 
of  the  eade&  Inrcmght  into  the  Court  of  King's  Baiefa  from 
the  western  ciicuit.  Here,  indeed,  the  lueky  accident  o£  a 
lea£i^  counsel  beii^  suddenly  hud  up  wkh  an  attack  of  >  the 
gout^  and  entrusting  him  with  the  management  of  some  biiefii. 
which  he  was  thus  prevented  &om  attending  to  himself  had 
given  Ehinning  an  additional  (^portunity  of  di^agring  his 
ability.  In  the  case  of  Gombe  v»  Pitt,  (Trinity  term,*  liVSS,). 
which  arose  out  of  the  election  for  Ilvechester  in  Somerset^ 
shire,  it  fell  to  hia  ta^  to  argue  a  demurrer;  and  the  aibility 
wkfa  whickhe  aequittedhimself  upon  the  occasion  drew  ibr^ 
a  handsome  compliment  from  Lord  Mansfield-.  "  The  gende- 
me»  on  bodi  sides,"  he  said,  (the  other  was  Mr,  Yates,  not 
long  afierwaids  a.  judge  of  the  court,)  ^'  had  both^aigved  like 
lawyws,  and  had  uttered  not  a  word  too  much  or  a  word  too- 
little." 

Abontthis  time  his  practice  is  said  tohavO'  netted  him  nearly 
a  diouaand  a  year,  and  he  had  every  prospect  of  seeing  it 
gradually  augmented  by  that  steady  increase  which-  almost 
every  man  of  perseverance  and  ability  may  fairly  eonnl^upon 
at  the  bar,  when  he  ha«  once  got  what  Dunning  had  new 
obtained,  but  what  so  many  of  the  profession  are,  like 
iarchimedes,  vainly  lodging  out  for  all  their  lives,  namely,  a^ 
spot  If  hereupon  to  place  the  fulcrum*  At  the  conokisien  o^ 
this  year,  (1763)  however,  he  had  the  good  f(»'tune  to  be 
engaged  in  a  case,  upon  the  event  of  which  the  attention  of 
the  whole  kingdom  may  be  said  to  have  been  most  anxiously 
diveeted,  and.  in  consequence  he  found  himself  raised  .at  <me 
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single  bound  to  the  eminence  he  might  otherwijae  have  toiled 
many  a  weary  year  to  attain.  The  case  we  allude  to  was  the  pro- 
secution instituted  by  Leachthe  bookseller  against  the  messeii- 
gersysvho  had  seized  his  papers  and  imprisoned  his  person  under 
the  authority  jof.  the  general  warrant  issued  by  tibe  Secretaiiry  of 
Siltate  for  the  arrest  of  the  persons  concerned  in  the  publicatibn 
of  the  North  Briton.  For  his  brief- in  this  cause  he  was  in- 
debted to  the  recommendation  of  his  friend  Wilkes.  They  had 
been,  on  terms  of  intimacy  from  a  very,  early  period  of  Dun- 
niflg's  professional  career,  a  time  when  both  were  frequent  at- 
tendants of  an  evening.at  Nando's  and  George's  and  the  Grecian, 
and  other  cofiee-houses  about  the  Temple,  which;  thou^  prin- 
cipally patronized  by  the  lawyers  who .  had  thdr  residence  in 
the  immediate  npighbourhood,  still  retained  sij^ieient  of  their 
former  .character  as  the  resort  of  literary  men,  to  secure  liiem 
the  occasional  presence  of  the  same  class  of  loungers  who  had 
been  wont  to  ..haunt  them  .in  the  days  of  the  Tatler  andilte 
Sj^ec^Ltor..  TJiis  was  not.  the  only  occasion  of  Dtmning's 
being  indebted  for  business  to  Wilkes,  -^before  bis  celebrity 
at  the.  bar  had  placed  hinv  above  the  want  of  any  suchexer- 
tioA  of  friendship  in  hi^  behalf.   . 

's. The.  effect  which,  we  have  already  stated  to  have  been  pro- 
duced by  Dunning*s  holding  a  brief  in  the  case  of  Leach,  was 
npt.the  immediajie  consequence  of  the  original  trial  in  Be- 
Q^niber,  .1T6?.  There  the  part  he  played  was  simply  that  of  a 
JHnipr  counsel:  at  .NiM  Frius,  which,  as  every  body  knows, 
affords  little  pr  no.  room  for  display  of  any  kind.  ^  But  a  btU 
of  e^cpptjons  against  the  sufficiency  of  the  evidence  then 
a49)itte4  by  .Chief  Justice  Prait  (Lord  Camden)  was  tendered 
on  .behalf  of  Jhe  king's  messengei:?,  and.  emors  .having  been 
^signed,  thereupon,  th^  duty  of  axguing  them  in  , the  Court 
of  King's  Bench  devolved,  according,  to.  professional  etiquette^ 
en|;irdy  on  him.  The  ;first  hearing  did  not  come  on  till  the 
eighteenth  of  June,  1765,  tl:ie  solicitor-general,  De-  Grey,  ap- 
pearing on^ehalf  of  the,  plaintiffs  in  error;  and  the  second  and 
Iast,;when,  Chai^ejs  Yorke>  .as  at^prney-genevaly  ;t6ok  his .  place,- 
M^f^s  ^on  the ,  eighth  of  t.he  fpHowii^  November.  It  was  on  the; 
first  of;  these  _d^ys..  that  the ,  memorable  sp$;ech;.of .  Dunning> 
against  the  validity :  of .  genejfal  warrants  was  deli veredlt 
Scarcely^  any^  idea  of  it.  as  ,  a  specimen  of  eloquence  oin  be, 
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fiiniied<.from  the  briefheadsof  the  several  argnments  as  they 
are  jotted  down  in  Burrow*s  Report,  (p.  1768,)  but  these  are 
quite  suflSeient  to  convey  a  very  high  opinion  of  his  ability  as  a 
ijeasoner,  aiid  it  is  certain  that  he  appears  to  advantage  even 
contrasted  with  his  opponent  in  the  discussion,  who  was 
oeyertheless  a  lawyer  of  acknowledged  talent.  From  this 
time  forward  no  counsel  -  in  Westminster  Hall  was  more 
anxiously  sought  after  by  clients  than  Dunniiig.  He  was 
soon  afterwards  chosen  Recorder  of  Bristol ;  and  scarcely  two 
years  and  a  half  had  elapsed,  before  he  was  selected  (^rd  De- 
cember, 1767y)  to  fill  the  office  of  Solicitor-general,  then  vaicant 
by  the  promotion  of  Mr.  Edward  Willes,  the  son  of  the  fbrooer 
Chief  Justice  of  the  Common  Pleas,  to  a  seat  on  the  bench. 
.  At  the  general  election  in  1768,  (the  same  that  first  in- 
troduced Thurlow  into  parliament,)  he  was  returned  by 
Lord  Shelburne  as  member  for  Calne,  for  which  borough  he 
continued  to  sit  during  the  whole  tiine  he  remained  in  the 
House  of  Commons,  being  re-chosen  at  the  general  elections 
in  1774  and  in  1780.  So  long  as  he  occupied  the  place  of 
Solicitor-general,  he  does  not  appear,  from  any  tinng  that 
remains  on  record,  to  have  distinguished  himself  in  any  great 
degree  a^  a  parliamentary  orator.  Possibly  he  may  have  felt 
a  more  perfect  freedom  from  restraint  when  he  was  eman- 
cipated fir^n  the  ties  of  office ;  or  it  may  be  that  the  excite- 
ment of  speaking  in  opposition  called  forth  his  powers 'more 
fully;  or  lastly,  the  scantiness  of  the  materials,  from  which 
the*parliamentpiy  history  of  that  period  has  been  compiled, 
may  be  the  cause  that  little  or  nothing  is  known  to  have  been 
achieved  by  him  within  the  walls  of  the  House  of  Commons, 
during  the  first  two  years  )ie  sat  there.  His  formal  resigna- 
tion of  office  took  place  some  'little  time  after  the  accession  of 
Lord  North  to  the  premiership;  but  he  had  refused  to  act,  even 
before  the  total  dissolution- of  the  Duke  of  Grafton's  s^dminis* 
tration.  His  successor,  Thurlow,  was  not  appointed  till 
March,  1770;  and  Dunning,  not  having  previously  taken  the 
rank  of  king's  counsel,  when  he  appeared  in  coUrt  on  the  first 
day  of  the  following  Easter  term,  had  donned  anew  the  stuff 
gown*,  and  was  fain  to  take  up  his  old  place  outside  the  bar. 
However,  if  he  felt  any  annoyance  from  this  change  of  position 
and  costume,  the  courtesy  of  Lord  Mansfield  inunediatdy  re- 
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Hered  him  "from  it;  for,  after  he  had  taken  his  turn  to  iii<Hre> 
his  lordship  informed  him,  that  in  consideration  of  the  office 
he  had  held,  and  of  his  e^rtensive  practice,  the  court  intended 
dienceforward  to  call  upon  him  for  his  motions  immediately 
after  the  Serjeants  and  the  recorder  of  London%  The  two 
seniors  of  the  outer  barristers,  Mr.  Caldecott  and  Mr.  Coxe, 
expressed  their  concurrence  in  this  arrangement,  and  indued 
said  they  had  had  it  in  contemplation  to  propose  something 
of  the  kind  themselves. 

«  What  amount  of  business  Dunning  had  by  this  time  ac- 
quired, may  be  seen  by  the  constant  recurrence  of  his  name 
in  the  Law  Reports  of  the  period.  His  professional  gains 
had  come  to  average  fulPten  thousand  a  year;  and  as  he  was 
frequently  known  to  conduct  causes  gratuitously,  when  the  in- 
Iferests  of  indigent  or  oppressed  parties  were  confided  to  hinly 
we  may  easily  conceive  that  he  had  quite  as  much  upon  his 
hands  as  he  could  contrive  to  attend  td.  By  his  own  kccoont 
he  had  even  more.  He  one  day  told  a  firiend,  who  was  in- 
quiring hoW  he  managed  to  get  through  the  immense  quanti^ 
of  business  that  was  thrust  iipon^  him,  that  some  of  it  did 
itself,  some  he  did,  and  the  rest  remained  undone^  However, 
if  any  of  it  really  did  fall  into  the  last  predicament,  it  was  not 
because  the  fee  was  a  small  one,  and  that  papers  better  in*» 
dorsed  claimed  a  precedence;  for  Dunning  has  always  been 
especially  praised  for  the  impartiality  with  which  he  bestowed 
l^e  requisite  attention  on  every  case  he  undertobk ;  making 
not  the  slightest  distinction  (and  some  counsel  are  very  apt  to 
make  a  great  deal,)  between  the  most  profitable  and  the  least 
Before  the  courts  in  bank  and  at  nisi  prius  he  was  equally, 
both  as  to  practice  and  ability,  the  leading  common  law  bai> 
leister  of  Westminster  Hall;  and  it  was  a  question  with  many, 
in  which  situation  of  the  two  he  appeared  to  the  greatest  ad- 
vantage* He  had  all  the  legal  learning  and  the  sound  logid 
which  could  qualify  him  for  shining  in  the  first;  and  he  wanted 
not  either  the  acuteness,  the  wit,  or  the  eloquence,  that  may 
be  displayed  in  the  second.  In  legal  argument,  though  his 
diction  was  more  concise  than  in  his  addresses  to  juries,  he 
seldom  neglected  a  single  topic  that  could  be  adduced  in  hii^ 
fevour,  and  rarely  sat  down  without  having  completely  ex- 
hatsted  his  subject;  leaving  little  el$e  for  the  juni^  who  bad 
to  follow  on  the  same  side^  kit  repetition.     His  ftiency  was 
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aliAMt  unboundecU  Such  an  aecideiit  aa  stopping  sh<xrt  fiur 
vant  of  words  ^^s  unknown  to  him ;  for  if  by  diance  it  so 
happened^  that  the  appropriate  expression  did  not  suggest  itself 
to  his  mind  simultaneously  with  the  idea,  and  he  was  for  the 
moment  at  a  loss,  he  had  the  art  never  to  betray  the  embarrass- 
ment by  hesitation,  but  to  repeat  part  of  the  last  sentence  he  had 
uttered,  as  if  merely  for  the  sake  of  impressing  it  with  greater 
earnestness ;  in  the  course  of  which  process,  brief  as  it  was,  he 
had  full  time  to  find  the  word  he  was  in  search  of.  With  all 
this  his  utterance  was  extremely  rapid;  and  yet  it  is  a  singular 
fact,  that  while  many  distii^uished  orators  in  the  habit  of 
speaking  very  slowly,  Mansfield  and  Thurlo.w  for,  instance, 
have' been  remarked  to  conmut  frequent  inaccuraoies  of  gram* 
mar,  the  extreme  volubility  of  Dunning  scarcely  ever  betrayed 
him  into  any.  His  diction  was  for  the  most  part  neat  and 
perspicuous;  and  though  occasionally  a  sentence  might  be 
lengthened  out  into  parentheses  one  within  the  other,  or  so 
involved  in  quaint  turns  as  to  form  a  labyrinth  from  whence 
none  of  his  hearers  could  see  any  outlet,  he  had  a  peculiarly 
happy  facility  in  finding  the  close.  In  short,  his  periods 
might  dangle  in  the  air  ever  so  long,  but  in  the  end  were  sure 
to  fall  to  the  ground,  and  fall  too  on  their  legs.  This  kind 
of  sentences  occurred  just  often  enotigh  in  his  discoi^rse  to  give 
the  whole  the  air  of  entire  extemporisation,  which  the  gene« 
rality  of  Dunning^s  auditors  never  doubted  hb  speeehes  to 
be,  and  which  in  the  common  routine  of  cases  they  no  doubt 
were.  We  need  hardly  say  how  important  a  quality  is  the 
appearance  of  improvisation  in  public  speaking. 

To  this  sketch  of  his  style  of  oratory  we  will  here  add  an 
extract  from  a  character  pf  Dunning  written  by  Sir  William 
Jones.  If  any  thing  should  appear  exaggerated  in  the  pas- 
sage vpe  mean  to  quote,  (the  account  of  his  wit,  for  example,) 
it  will  be  only  necessary  to  recollect  that  Dunning  had  been 
the  friend  and  patron  of  the  author. 

"  His  language  was  always  pure,  always  elegant,  and  *  the  best 
Words  dropped  easily  from  his  lips  into  the  best  places,  with  a 
fluency  at  all  times  astonishing,  and,  when  he  had  perfect  health, 
really  melodious.  His  style  of  speaking  consisted  of  all  the  turns, 
oppositions,  and  figures  which  the  old  rhetoricians  taught,  and 
which  Cicero  frequently  practised,  but  which  the  austere  and  so- 
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lemn  spirit  of  Demosthenes  refused  to  adopt  £pom  his  first  niaster« 
and  seldom  admitted  into  his  orations,  political  or  forensic.  Many 
at  the  bar  and  on  the  bench  thought  this  a  vitiated  style;  but 
though  dissatisfied  as  critics,  yet,  to  the  confusion  of  all  criticism, 
they  were  transported  as  hearers.  That  faculty,  however,  in  which 
no  mortal  ever  surpassed  him,  and  which  all  found  irresistible,  was 
his  wit.  This  relieved  the  weary,  calmed  the  resentful,  and  ani- 
mated the  drowsy ;  this  drew  smiles  even  from  such  as  were  the 
object  of  it,  scattered  flowers  over  a  desert,  and,  like  sunbeams 
sparkling  on  a  lake,  gave  spirit  and  vivacity  to  the  dullest  and  least 
interesting  cause.  Not  that  his  accomplishments  as  an  advocate 
consisted  principally  in  volubility  of  speech  or  liveliness  of  raillery. 
He  was  endowed  with  an  intellect  sedate  yet  penetrating,  chaste 
yet  profound,  subtle  yet  strong.  His  knowledge,  too,  was  equal 
to  his  imagination,  and  his  memory  to  his  knowledge.  He  was  no 
less  deeply  learned  in  the  sublime  principles  of  jurisprudence  and 
the  particular  laws  of  his  country,  than  accurately  skilled  in  the 
minute  but  useful  practice  of  our  different  courts.  In  the  nice 
conduct  of  a  complicated  cause,  no  particle  of  evidence  could  escape 
his  vigilant  attention,  no  shade  of  argument  could  elude  his  com- 
prehensive reason:  perhaps  the  vivacity  of  his  imagination  some- 
times prompted  him  to  sport  where  it  would  have  been  wiser  to 
argue ;  and,  perhaps,  the  exactness  of  his  memory  sometimes  in- 
duced him  to  answer  such  remarks  as  hardly  deserved  notice,  and 
to  enlarge  on  small  circumstances  which  added  little  to  the  weight 
of  his  argument ;  but  those  only  who  have  experienced,  can  in  any 
degree  conceive,  the  difficulty  of  exerting  all  the  mental  faculties 
in  one  instant,  when  the  least  deliberation  might  lose  the  tide  of 
action' irrecoverably.  The  people  seldom  err  in  appreciating  the 
merits  of  a  speaker ;  and  those  clients  who  were  too  late  to  engage 
Dunning  on  their  side  never  thought  themselves  secure  of  success, 
while  those  against  whom  he  was  engaged  were  always  apprehen- 
sive of  a  defeat." 

To  the  highest  flights  of  impassioned  eloquence,  such  as 
the  genius  of  Erskine  revelled  in,  Dunning  never  soared,  nor 
attempted  to  soar,  either  in  courts  of  Justice  or  in  Parliiiaient. 
He  cannot  therefore  be  ranked  in  the  first  class  of  orators; 
but  in  the  second  he  deserves  a  conspicuous  place.  Nothing 
gives  us  a  stronger  impression  of  the  intrinsic  merits  of  his 
speeches,  than  the  fact  that  the  soundness  of  the  arguments 
and  the  vivacity  of  the  illustrations  could  convince  and  charm 
his  audience,  notwithstanding  such  disadvantages  of  action 
and  delivery,  as  certainly  nothing  but  extreme  excellence  of 
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matter  could  possibly  overcome.      We  have  already  given 
some  notion  of  his  figure.     Then  his  voice,  notwithstanding 
what  Sir  William  Jones  says  of  it,  was  peculiarly  bad,  and  was 
moreover  almost  always  obstructed  by  a  kind  of  complaint  he 
was  continually  labouring  under,  especially  after  he  .became 
rather  advanced  in  life;  which  complaint,  whether  an  afiection 
of  the  lungs,  or  whatever  else,  resembled  in  its  effects  a  per- 
petual cold.     To  such  an  extent  did  this  latterly  operate;  that 
in  the  House  of  Commons  the  members  used  to  be  forewarned 
of  bis  intention  to  address  them,  by  a  much  more  disagreeable 
mode  than  was  wont  to  be  practised  in  the  days  of  Elizabeth 
by  old  Sir  Nicholas  Bacon,  who,  when  he  had  got  fat  and 
pursy^  used  to  announce  the  recovery  of  his  breath,  exhausted 
with  ever  so  short  a  walk,  simply  by  striking  forcibly  with  his 
staff.     The  herald  of  an  approaching  speech  from  Dunning 
was  a  series  of  sonorous  efforts  to  clear  his  throat,  which,  after 
all  he  could  not  succeed  in  relieving  from  more  than  a  small 
portion  of  the  huskiness  that  choked  it.     So  far,  all  his.  dis- 
advantages were  his  misfortune  and  not  his  fault.     For  his 
action  in  speaking  he  alone  was  to  blame,  except  perhaps  for 
one  singularity  in  it  (which  might  be  a  physical  defect,  and 
probably  was,  since  it  increased  as  he  grew  older  and  of  more 
feeble  healthy)  a  constant  shaking  of  the  head,  very  similar  to 
the  motion  of  one  afflicted  with  the  palsy.     But  the  mode  in 
which  he  used  to  dispose  of  his  hands  was  altogether  his  own. 
He  constantly  drew  them  up  close  together  to  the  height  of 
his  breast,  whereupon  resting  his  wrists,  he  kept  up  a  continual 
paddling  with  his  outspread  palms,  moving  them  with  a  rapidity 
corresponding  to  the  motion  of  his  tongue.     We  have  heard  it 
said  by  those  who  have  seen  him  while  thus  employed,  that 
his  whole  appearance  reminded  them  of  some  particular  spe- 
cies of  flat-fish  (we  l)elieye  the  maid},  which  may  occasionally 
be  seen  hanging  alive  outside  the  fishmongers'  shops  in  Lon» 
don,  the  body  wholly  motionless,  but  certain  short  fins  in 
front  vibrating  up  and  down  unceasingly.      To  others  the 
exhibition  suggested  the  idea  of  a  kangaroo  seated  on  its  hind 
legs,  and  agitating  its  fore  paws  in  the  manner  that  animal  is 
wont  to   do.      All,  however,  add,  that  it  was  only  at  the 
first  glance  they  were  susceptible  of  any  thing  about  him 
approaching  to  the  ridiculous.     After  listening  to  him  for  a 
very  few  minutes,  the  attention  became  wholly  engrossed  by 
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what  he  said^  atid  all  consciousness  of  his  awkward  gesticula* 
tions  were  entirely  absorbed  in  the  interest  aroused  by  his 
discourse.  This,  as  we  have  already  declared,  we  consider 
the  most  satisfactory  testimony  to  the  greatness  of  his  orato* 
rical  powers. 

In  Court,  Dunning  was  too  often  in  the  habit  of  displaying 
that  sort  of  overbearing  and  arrogant  manner  into  which  suc- 
cessful counsel  are  so  apt  to  be  betrayed;  a  fault  that  once 
subjected  him  to  a  punning  rebuke  from  the  witty  Solicitor 
General,  Lee,  best  known  among  his  professional  brethren  by 
the  familiar  appellation  of  Jack  Lee.  Dunning  was  relating 
to  him  how  he  had  just  completed  the  purchase  of  some  capi* 
tal  manors  in  his  native  county.  "  Aye,  in  Devonshire  5"  said 
Lee,  "  but  what  a  pity  it  is  you  have  no  good  manners  in 
Westminster  Hall.*'  Sometimes  he  was  touched  upon  a  more 
tender  point,  one  indeed  on  which  he  was  peculiarly  alive  to 
the  flattering  suggestions  of  his  own  vanity;  and  this,  incre- 
dible  as  it  may  appear,  was  the  attraction  of  his  person,  of 
which  he  entertained  any  thing  but  an  unfavourable  opi- 
nion. The  fact  may  justify,  if  any  thing  ever  could,  the 
exclamation,  '^  oH  Diable  la  vanite  vcht^lle  se  nicher!*'  but 
so  it  was,  that  no  handsome  young  coxcomb  of  nineteen  was 
ever  more  proud  of  his  beauty,  and  no  young  lady  of  the 
same  age  more  fond  of  admiring  the  reflection  of  her  own 
features  in  the  looking  glass,  than  was  Dunning.  He  was 
particularly  fond  of  having  it  believed  that  he  was  a  favorite 
with  the  sex,  and  that  he  owed  their  good  graces,  not  to  the 
capacity  of  his  purse,  (which  occasionally  did  in  fact  put  him 
Upon  a  tolerably  good  footing  with  the  venal  fair,)  but  solely 
to  the  irresistible  charms  of  his  face  and  flgure.  Many  of  our 
readers  have  probably  heard  it  related,  how  he  was  endea- 
vouring one  day  to  persuade  some  of  his  friends  that  a  cele- 
brated Cyprian,  then  lately  dead,  had  entertained  so  lively  an 
affection  for  him,  as  to  have  been  holding  a  letter  of  his  in 
her  hand  at  the  moment  she  expired;  and  how  Foote,  who 
was  present,  accounted  for  the  circumstance  by  specifying  the 
peculiar  act  and  position  in  which,  as  he  would  have  it,  she 
gave  up  the  ghost.  We  do  not  care  to  particularize  the  details 
of  this  anecdote'  more  minutely..  It  was  of  certain  rebuffs  he 
is  reported  to  have  encountered  in  Court,  that  we  were  about 
to  tell;  and  the  following  may  serve  for  a  sample  of  the  con- 
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sequenoes  he  'brought  on  by  an  unsuccessful  attempt  at  brow^ 
beating  a  witness* 

It  was  in  a  crim.  con.  ease^  where  he  was  retained  for  th# 
defendant.  To  prove  the  fact  of  adultery  the  lady's  maid  had 
been  called,  and  had  deposed  to  the  haying  seen  the  defendant 
in  bed  with  her  mistress.  When  it  came  to  Dunning's  turn  to 
begin  the  cross  examination,  he  desired  the  witness,  in  a  stern 
tone,  to  take  off  her  bonnet,  that  he  might  have  a  full  view  of 
her  face,  and  convince  himself  by  her  looks  whether  she  was 
speaking  the  truth.  The  girl  happened  to  be  an  abigail  of 
that  description  which  the  inimitable  Moliire  has  so  well  pour- 
trayed  in  the  persons*  of  his  Liaettes  and  Toinettes,  so  it  may 
be  imagined  she  was  not  easily  to  be  abashed;  and  having  a 
pretty  face  to  show,  she  felt  not  the  slightest  objection  that 
bench,  bar,  attorneys,  jurors,  and  by-standers  should  command 
a  fall  view  of  it.  When  the  bonnet  was  removed  Dunning 
began,  and  endeavoured  to  shake  her  testimony  as  to  the 
identity  of  her  mistress's  bedfellow. 

^*  Was  she  sure  it  was  not  her  master  she  had  seen  in  that 
conjugal  capacity?" 

"  Perfectly  sure." 

^'  What!  did  she  pretend  to  say  she  could  be  certain,  when 
the  head  only  appeared  above  the  bed  clothes,  and  that  enve- 
loped in  a  nightcap?" 
•    "  Qtdte  certain." 

*'  You  have  often  found  occasion  then  to  see  your  master  in 
his  nightcap?"  continued  the  questioner. 

"  Yes,  very  frequently." 

'*  Now,  young  woman,  I  ask  you  upon  your  oath,  does  not 
your  master  occasionally  go  to  bed  with  you?" 

**  Oh !"  answered  Toinette,  nothing  daunted,  "  that  trial 
does  not  come  on  to-day,  Mr.  Slabberchops." 

A  loud  shout  of  laughter  all  around  achieved  the  discomfiture 
of  Dunning,  who  had  nothing  for  it  but  to  adjust  his  bands, 
change  the  position  of  his  wig,  and  look  very  foolish.  Lord 
Mansfield  leant  back  on  the  bench  in  an  uncontrollable  burst 
of  mirth,  and  he  had  not  more  than  half  recovered  the  judi- 
cial gravity  of  tone  when  he  asked  whether  Mr.  Dunning  chose 
to  put  any  more  questions.    A  short  negative  was  the  answer. 

Another  instance  has  been  recorded  of  a  shock  to  Wff  per* 
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sonar  vanity,  which  was  perhaps  the  mote  efiectiTe  that  it  was 
given  apparently  without  intention  and  in  perfect  simpKcity  of 
heart.  An  old  woman,  a  witness  in  an  assault  case,  adminis- 
tered this  bitter  dose.  Here  too  his  object  was  to  invalidate 
the  evidence  as  to  the  identity  of  a  party;  but  here  he  went 
about  it  with  much  gentleness.  Something  IH^e  the  following 
dialogue  took  place  between  them. 

**  Pray,  my  good  woman,"  he  said,  "  are  you  very  well  ac- 
quainted with  this  person?" 

"  Oh  yes,  your  worship,  very  well  indeed." 

^*  Come  now,  what  sized  man  is  he?     Is  he  short  or  tall?" 

'^  Quite  short  apd  stumpy.  Sir;  almost  as  small  as  your 
honour." 

"  Humph!     What  kind  of  nose  has  he?" 

"  What  I  should  call  a  snubby  nose,  Sir;  much  such  a 
one,  just  for  all  the  world,  as  your  own,  Sir,  only  not  quite  so 
coeked  up  like." 

"  Um.     His  eyes?" 

'*  Why  he  has  a  kind  of  a  cast  in  them,  Sir;  a  soit  of 
squint.     They  are  very  like  your  honour's  eyes." 

"  Psha!     You  may  go  down,  woman." »' 

Those  personal  graces  whereof  Dunning  was  so  proud 
were  once  exhibited  before  a  very  dignified  and  brilliant  con- 
coui*se  of  spectators,  in  a  manner  with  which  we  should  think 
the  possessor  of  them  must  have  had  small  reason  to  .be 
pleased.  He  took  it  into  his  head,  it  seems,  to  employ » the 
leisure  of  a  long  vacation  in  an  expedition  to  Berlin,  and  ac- 
cordingly provided  himself  with  the  necessary  introductions 
for  appearing  with  advantage  at  the  court  of  Frederick  the 
Great.  His  companion  i^  this  expedition  was  Colonel  Barr6, 
his  colleague  in  the  representation  of  the  borough  of  Calne. 
Both  were  of  course  presented  to  his  Majesty  by  thenr  proper 
titles;  and  the  military  monarch,  unconscious  of  the  meaning 
of  the  word  solicitor,  or  thinking,  perhaps,  that  solicitor- 
general  was  English  for  major  or  lieutenant-general,  gave  the 
distinguished  British  warriors,  as  he  took  them  both  to  be,  a 
highly  flattering  reception.  Of  course,  to  such  guests  no 
species  of  entertainment  could  possibly  give  more  gratification 
than  a  review;  and  to  a  review  they  were  invited,  a  notifica- 
tion being  sent  them  at  the  same  time  that  they  need  be 
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under  no  anxiety  as.io  their  equipage  or  appointments,,^  th^. 
royal  stables  would  furnish  them  the  means  of  appearing  on* 
the  groimd  in  a  manner  suitable  to  their  rank.  To  keep  up 
the  proper  dignity  of  this  rank,  Dimnipg  attired .  himself  on. 
the  appointed  morning  in  full  court  suit,  bag  wig,  dress  .sword,: 
and  buckles  of  extreme  resplendency  both  on  shoes  and  garters. 
When  the  time  came  for  setting  forward  he  de^gcended  t^  the. 
door  of  his  hotel,  prepared  to  assume,  a  becoming  attitude  in 
the  carriage  he  expected  to  find  in  attendance ;- but  what, 
was  his  astonishment  and  his  dismay,  when,  instead  of  landau, 
chariot,  or  barouche,  he  beheld  two  orderly  dragoons  holding 
by  the  bridles  as  many  snorting  chargers,  caparisoned  for  .the 
field,  and  pawing  the  ground  with  impatience  to  start  for  the 
scene  of  action !  We  may  easily  believe  Mr.  Solicitor's  heart 
sank  within  him  at  this  sight.  But  time  pressed:  Colonel 
Barr6  was  already  in  the  act  of  mounting;  the  king-  and  his 
tall  grenadiers  could  not  be  kept  waiting,  and  there  was  no 
alternative  but  trusting  his  person  to  the  precarious  mode 
of  comreyance  at  hand.  It  is  the  mark  of  a  superior  mind, 
they  say,  to  be  capable  of  framing  sudden  resolves  for? 
unexpected  emergencies:  so  seeing  there  was  no  help  for  it, 
be,  after  some  littie  delay,  manfiiUy  made  up  his  mind  for  the 
worst;  and  with  i\ke  assistance  of  some  strenuous  legging-up, 
as  it  is  called,  from  the  dragoons,  he  at  length  found  himself 
ensconced  in  the  hollow  of  a  demi-pique  saddle.  Fortunately- 
for  him,  the  toppling  cantie  behind,  and  the  equally  lofly  pom-t 
mell,  to  say  nothing  of  the  holsters,  in  front,  between  which 
his  diminutive  person  was  more  dian  half  buried,  wedged *hin^ 
,in  sufficiently  close  to  secure  him  from  any  immediate  scpprc" 
hension  of  encountering  the  hard  fate  th^t  befelJudge.Twisden 
of  yore.  But  against  the  destiny  of  John  Gilpin  these  were 
no  protection;  and  the  good  citizens  of  Berlin  were  indulged 
tb^  mormog  with  much  such  a  spectacle  .as  was  formerly 
enjoyed  by  those  who  dwell  between  Edmonton  and  Ware. 
The  mettlesome  steed  was  quicker  than  his  royal  master  had 
been  in  i4>prehending  the  unmilitary  character,  of  the  rider 
who  now  bestrode  him;  and  taking  his  own  way,  without 
restraint,^  went  curveting  and  prancing  along  till  he  arrived  at 
his  wonted  station  in  the  field,  near  the  person  of  his  Mar. 
jesty.  Dunning  was  by  this  time  convinced  that  it  was  a^ 
much  easier  task  to  jockey  juries  than  cl\argers,  and  that 
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howef er  skilfiil  he  might  have  apfiroved  himself  in  the  fiivt 
of  these  offices,  he  had  no  yocation  for  the  last;  wherefore, 
wisely  resolving  to  desist,  while  it  was  yet  time,  from  such 
adventurous  pursuits,  he  besought  his  friend  Ba^,  or 
seme  other  benevolent  person,  to  rescue  him  at  onc^  from 
his  perilous  situation.  When  the  king  and  the  officers 
about  him  had  done  laij^hing  at  the  ludicrous  exhibition, 
his  majesty  very  naturally  inquired  how  it  came  to  pass  that 
an  English  general  could  be  no  better  equestrian  than  oitf 
dismounted  hero;  and  he  then,  for  the  first  time,  learnt  that 
we  islanders  have  generals  in  Westminster  Hall,  as  well  sa 
at  the  Horse  Guards. 

The  length  to  which  we  have  unwittingly  extended  ihe  re- 
lation of  these  casual  mishaps,  may  serve  for  ah  illustration  of 
the  wetl'known  truth,  that  misfortunes,  whether  severe  or 
trivial,  in  the  history  of  nations  or  of  individuals,  generally 
furnish  more  matter  for  the  recollection  than  uninterrupted 
prosperity.  It  will  cost  us  comparatively  but  very  few  words  to 
commemorate  the  uniformly  dignified  course  held  by  Dun- 
ning as  a  member  of  the  House  of  Commons.  With  the  ex- 
ception of  Lord  Mansfield,  before  he  was  called  to  the  bench, 
#e  know  of  no  lawyer  of  the  last  century  who  commanded  so 
much  respect  and  attention  in  that  assembly.  On  all  the  legal 
and  constitutional  questions  (and  they  were  neither  few  nor 
unimportant)  that  came  under  the  consideration  of  the  House, 
while  he  had  a  seat  in  it,  his  professional  character  naturally 
imparted  the  greatest  weight  to  his  opinions.  But  it  was  not 
on  these  subjects  alone  that  he  was  listened  to  with  deference. 
In  discussions  on  matters  of  domestic  or  foreign  policy,  he 
approved  himself  equally  capable  of  conceiving  luminous 
tiews,  and  of  supporting  them  by  forcible  arguments;  nor 
were  there  many  statesmen  by  profession,  devoting  their 
whole  time  and  care  to  the  consideration  of  those  matters, 
whose  notions  upon  them  were  heard  more  attentively,  pr 
looked  up  to  as  of  higher  authority.  Sitting  in  parliament, 
as  he  always  did,  in  the  character  of  a  representative  for  a 
borough  of  Lord  Shelbume's,  he  of  course  attached  himself 
to  the  party,  or  rather  the  section  of  a  party,  of  which  that 
nobleman  was  considered  the  chief;  in  other  words,  he  pro- 
fessed himself  generally  a  whig,  but  took  service  under  this 
one  in  particular  of  the  several  banners  that  were  unfurled  in 
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opposition  to  the  Tory  government.  By  his  own  account^ 
however,  which  there  is  not  the  slightest  ground  fof  suspect- 
ing to  be  other  than  strictly  true,  his  connection  with  hiit 
immediate  leader  had  nothing  of  the  servile  character  that 
sometimes  marks  such  alliances.  In  vindicating  his  colleague 
Colonel  Barr€,  from  the  charge  which  was  made  against  him 
in  the  warm  debates  of  1780,  of  being  a  dependant  on  Lord 
Shelbume,  he  took  occsjsion  to  disclaim  for  the  colonel  and 
himself,  any  less  honorable  relation  than  such  as  was  a  con^ 
sequence  of  his  lordship's  friendship  and  intiihacy,  which 
both  equally  enjoyed. 

<'  If  that  intimacy  and  friendship,"  he  said,  '*  be  a  state  of  de- 
pendence, I  am  happy  in  classing  myself  among  that  noble  lord's 
dependants.  I  will  assure  those,  who^  have  alluded  to  what  they 
call  dependence,  that  it  is  a  state  of  dependence  accompanied  with 
perfect  freedom.  It  is  true  my  honourable  friend  has  been  ho- 
noured with  the  noble  lord's  friendship  for  upwards  of  twenty 
years ;  but  I  think  I  know  the  frame  of  mind  and  disposition  of 
my  honourable  friend  too  well  to  be  persuaded  that  he  would  pur* 
ehase  any  man's  intimacy  upon  any  terms  short  of  perfect  equality 
and  mutual  confidence;  and  I  think  I  may  likewise  add,  that  if 
any  person  should  attempt  to  purchase  the  noble  lord's  friendship 
by  mean  or  improper  concessions,  there  is  not  a  man  on  earth  who 
would  piore  readily  see  through  or  despise  it." 

Many  of  Dunning's  speeches  in  the  House  of  Commons 
are  reported  with  more  or  less  frillness  in  the  parKanientary 
debates ;  but  it  would  scarcely  be  fair  to  form  an  estimate  of 
his  ability  as  a  parliamentary  orator  solely  from  the  examples 
there  preserved.  One  of  his  finest  speeches,  and,  if  we  are  to 
believe  contemporary  opinion,  one  of  the  finest  specimens  of 
argumentative  eloquence  ever  delivered  in  the  House,  was 
his  defence  of  the  remonstrance  against  the  conduct  of  minis- 
ters, made  by  the  city  of  London,  just  before  he  had  formally 
resigned  the  office  of  Solicitor-general :  yet  of  this  no  record 
whatever  remains*  As  an  acknowledgment  of  their  admiral 
tion  and  approval  of  his  exertions  on  this  occasion,  the  city 
voled  him  the  freedom  of  the  corporation.  Another  of  hi* 
speeches,  made  about  a  year  afterwards,  in  which  the  sam6 
body  had  reason  to  feel  deeply  interested,  was  that  against 
the  motion,  in  the  case  of  Crosby,  that  the  Lord  Mayor  and 
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one  of  the  Aldennen  should  be  sent  to  the  tower  for  having 
obstructed  the  execution  of  the  speaker's  warrant.  One 
of  the  principal  arguments  he  employed  against  the  right  of 
the  house  to  punish  the  breach  of  privilege,  would  probably 
have  found  more  favour  at  present  than  it  did  at  the  time. 
This  was  neither  more  nor  less  than  a  bold  denial  of  the 
assertion  that  the  voice  of  the  House  of  Commons  was  the 
voice,  of  the  people  of  England, — a  specious  fallacy  which  the 
enumeration  of  a  few  facts  concerning  the  representation  en* 
abled  him  to  expose  as  such. 

As  a  leading  member  of  the  opposition  to  Lord  North's 
ministry,  it  is  needless  to  say  that  Dunning  denied  the  jus- 
tice and  the  policy  of  the  war  with  America.  Indeed  some  of 
his  happiest  efforts  as  a  political  orator  were  called  forth  by 
the  discussions  upon  this  subject.  Nevertheless,  towards  the 
conclusion  of  the  hostilities,  in  1782,  when  all  chance  of  ulti- 
mate success  against  the  colonists  had  come  to  be  considered 
hopeless,  he  considered  himself  justified  by  the  usual  practice 
of  parliamentary  tactics  in  protesting  against  the  recognition 
of  the  independence  of  the  United  States ;  the  measure  being 
proposed  while  Lord  North  was  still  clinging,  with  unabated 
tenacity,  to  his  seat  on  the  treasury  bench.  He  might  have 
been  the  more  anxious  upon  this  occasion  to  adhere  strictly 
to  the  prudent  maxim  of  not  throwing  a  single  chance  away, 
since  the  object  he  was  then  pursuing,  the  dislodgement, 
namely,  of  the  imperturbable  premier  from  his  post,  had  been 
two  years  before  apparently  within  his  reach,  and  had  eluded 
his  grasp  at  the  very  moment  when  it  seemed  as  if  nothing 
^(vithin  the  range  of  probability  coujd  vnrest  it  from  him.  It 
was  in  the  session  of  1780  that  he  had  achieved  the  signal 
triumph  over  ministers,  which  had  been  looked  upon  as  so 
certain  a  prognostic  of  their  total  defeat.  The  opposition  had 
been  already  gaining  ground  for  some  time  previous  in  their 
endeavours  to  bring  about  an  economical  reform;  they  had 
just  procured  the  abolition  of  the  board  of  trade  and  planta- 
tions^  and  they  had  forced  from  Lord  North  a  bill  for  the  re- 
vision and  better  regulation  of  the  public  accounts.  Following 
up  this  incipient  success.  Dunning,  on  the  sixth  of  Aprils 
brought  before  the  House  his  memorable  motion, .  that  the  in- 
fluence of  the  crown  had  increased,  was  increasing,  and  ought 
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to  be  dimmished ;  and^  after  an  animated  debate^  during  which 
no  member  on  either  side  played  a  more  prominent  part  than 
himself,  he  had  the  satisfaction  of  carrying  it  by  a  majority  of 
eighteen.  With  this  motion  had  been  coupled  a  supplementary 
one,  asserting  the  competency  of  the  house  to  correct  abuses  in 
the  expenditure  of  every  branch  oi^  the  public  revenue,  including 
that  of  the  civil  list;  and,  within  a  few  days,  he  brought  forward 
another  proposition,  to  the  effect  that,  in  order  to  preserve  flie 
purity  and  independence  of  parliament,  exact  returns  should 
be  made  at  the  commencement  of  every  session  specifying  what 
sums,  in  the  shape  of  salaries  or  piensions,  were  received,  and 
on  what  account,  by  any  member  of  the  House  of  Commons. 
It  may  appear  at  first  sight  that  this  was  merely  a  corollary  of 
the  foregoing  resolution,  and  must  have  been  supported  by  all 
who  had  lent  their  votes  to  it.  Hefe,  however,  the  majority 
dwindled  down  firom  eighteen  to  two,  so  that  Dunning'and  his 
party  had  little  more  to  boast  of  than  a  drawn  battle.  Their 
next  engagement  ended  in  their  utter  defeat.  On  the  twenty*r 
fourth  of  the  same  month.  Dunning,  still  acting  as  gencfral, 
look  the  field  with  a  proposal  for  an  address  to  the  king, 
praying  against  a  dissolution  or  even  a  prorogation  of  par- 
liament, until  such  time  as  the  grievances  complained  of  in  the 
numerous  petitions  before  the  house  were  redressed.  But 
Lord  North  had  now  marshalled  all  his  forces  for  the  en- 
counter, and  had  moreover  recridted  them  with  a  tolerable 
number'  of  deserters  from  the  opposite  camp;  the  result  of 
which  was,  that  a  majority  of  fifty.-one  proclaimed  him  the 
conqueror.  Dunning  afterwards  returned  to  the  charge,  with 
a  motion  for  the  confirmation  of  a  vote  passed  by  the  whole 
house  in  committee,  to  prevent  certain  officers  of  the  royal 
household  firom  sitting  in  parliament ;  but  the  fortune  of  war 
still  went  against  him,  and  his  discomfiture  was  completed  by 
a  majority  of  forty-three  on  the  other  side. 

The  spring  of  1782,  however,  opened  a  brighter  prospect 
for  the  Whigs.  Notwithstanding  the  intelligence  of  Lord 
Comwallis's  surrender  at  York  Town,  Lord  North  had  con- 
trived to  open  the  session  by  carrying  the  address  with  a  ma- 
jority of  eighty-nine  ;  but  this  was  a  short-lived  success.  The 
motion  brought  forward  by  the  opposition  on  the  fifteenth  of 
JMarch  following,  tbat  the  house  had  no  further  c^mfidence  in 
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minislers,  vrn&  n^ati^ed  by  a  msgoriirf  dPnine  oiily ;  aiid^  €xt 
the  tirentieth,  the  premier  mtertupted  the  discuaeion  on  a 
motion  of  similar  import^  by  acquainting  the  bouse  that  hef 
had  resigned.  Place,  power,  tod  profit,  were  how  at  the  dis-^ 
posal  of  the  whigs ;  and  what  a  scramble  there  was  among 
them  for  the  spoil  of  their  adversaries  needs  not  to  be  here 
eommemorated.  As  it  was  understood  that  Lord  Shelburnei 
th6ugh  nominally  only  one  of  the  Secretaries  of  State  m  the 
n^w  administration,  was  to  have  an  equal  degree  of  power  widi 
the  Marquis  of  Rockingham,  who  became  first  Lord  of  thtf 
Treasury,  Dunning  had  the  start  of  his  compelitoni  in  the 
race  for  preferment,  and  he  straightway  laid  his  clutch  upon  a 
coronet.  His  patent  of  peerage  bore  the  date  of  April  Sth, 
1?8£,  the  tide  being  Lord  Ashburton,  of  Ashburton,  in  thd 
county  of  Devon.  If  we  are  to  believe  the  assertion  of  Sk 
Nathaniel  Wraxall  (not  always  a  very  safe  authority),  the 
negociation  with 'the  king  for  this  dignity  was  made  by  Lord 
£Sielburne  without  the  privity  of  his  colleague,  who  had  no 
notice  of  any  intention  to  confer  it  till  the  new  peer  kissed 
hands  upon  his  creation  i  and,  in  order  to  put  himself  an  a 
level  with  the  Secretary  of  State,  the  M arqms  of  Rockingham 
demanded  that  Sir  Fletcher  Norton  should,  at  hb  iecom« 
mendation,  b6  forthv^th,  and  without  the  delay  of  the  usual 
forms,  advanced  to  the  same  rank,  which  demand  produced 
his  immbdiale  elevation  to  the  barony  of  Grantley. 

In  less  than  a  week  after  this  accession  of  rank  (Idth  April)^ 
Dunning  became  Chancellor  of  die  duchy  of  Lancaster,  theml^ 
securing  to  himself  a  seat  in  the  cabinet.  Had  he  chosen  to 
atop  short  here,  we  should  have  litde  or  nothing  to  ammadveit 
Upon  in  the  use  he  made  of  his  influence  as  a  member  of  die 
new  administration.  It  is  true  the  suppression  of  this  very 
post  had  been  over  and  over  again  recommended  by  himself 
as  well  as  by  all  those  who  had  advocated  Burke's  system  of 
economical  reform ;  and  indeed  the  whole  of  the  appointments 
eonnected  with  the  duchy  had  been  denounced  by  them  as 
useless  and  burtheiisome  to  the  niMion.  However,  we  aU 
know  by  experience  the  difference  which,  perhaps  in  «om€ 
degree  necessarily,  exists  between  the  line  of  conduct  adopted 
luy  a  party  when  it  is  in  power,  and  the  course  it  recommends 
to  its  adversaries  when  it  is  in  oppotition.    We  might  ther^- 
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fore  make  allowances  for  the  Rockingham  eabineti  so  far  as 
regards  their  declining  to  suppress  these  places,  al  least  Jior 
mediately  after  their  acoeasion  to  office;  and  since,  so  loog  as 
ih^  places  remained,  they  jnust  be  filled,  it  would  be  easy  to 
justify  Dunning  for  appropriating  one  of  them  to  himself. 
But  this  did  not  satisfy  him*  No  sooner,  had  the  death  of  the 
Marquis  of  Rockingham  secured  to  Lord  Shelburne  the  post  of 
premier,  than  he  put  in  his  claim  for  a  pension,  and  saddled 
the  nation  with  a  binrthen  of  4000/.  a  year.  Now,  agunst  the 
mamfold  abuses  of  the  pension  list,  no  one  had  declaimed 
more  strenuously  than  himself.  The  subject  bad  not  vei^y 
long  before  been  brought  under  the  consideration  of  parliar 
ment  and  of  the  public ;  quite  as  much  warm  and  even  vehe;- 
ment  discussion  had  been  excited  by  it  as  has  been  done  of 
late  (by  the  bye  with  about  as  much  effect) ;  and  in  scarcely 
any  other  debates  had  Dunning  taken  a  more  prominent  par^ 
bringing  argument,  and  satire,  and  every  other  engine  of  elo^ 
quence  he  had  at  command,  to  bear  against  the  misappropriar 
tion  of  the  public  money.  He  now  thought  fit  to  give  the  lie 
to  all  his  former  professions.  And  what  excuse  had  he  to 
urge  for  so  glaring  a  want  of  consistency?  Was  he  needy;  in 
absolute  want  of  money  ?  He  had  realized  an  ample  fortune. 
Had  he  made  any  sacrifices  to  the  state  that  could  authorise 
him  to  claim  a  compensation  from  its  purse?  He  had  but 
newly  possessed  himself  of  a  lucrative  public  appointment^ 
tt^d  that  a  sinecure.  Put  the  case  as  we  will,  we  can  say  no 
better  of  it  than  that,  in  grasping  at  this  pension,  he  did  that 
which  was  an  act  of  meanness  as  a  private  man,  and  of  profit 
gaey  as  a  public  one.  This  may  appear  too  severe  a  jud^ 
ment  to  those  (and  we  know  them  to  be  a  very  numerous 
class,)  who  are  accustomed  to  consider  that  faults  of  this 
kind,  which  so  many  .have  committed  and  do  still  ccmtinue  to 
iX)mmit,  must  needs  be  very  venial  backslidings*  If  this 
principle  were  to  be  generally  applied,  there  certainly  would 
be  very  few  crimes,  of  however  deep  a.  dye,  which  might  not 
easily  be  softened  down  into  excusable  errors*  For  it  is  un- 
fortunately but  too  true,  that  if  precedents  were  a^owed  to  be 
as  good  authority  for  dishonest  and  unworthy  acts  as  they  are 
for  legal  acts,  a  goodly  host  of  them  might  be  produced  to 
justify  almost  every  enoimity  that  ever  has  or  c^n  be  perpe- 
trated.    Nobody,  however,  thinks  in  priyate  life  of  justii^^ing 
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the  commission  of  a  crime  by  the  frequency  of  its  occurrence, 
and  we  search^  in  vain  for  a  reason'  why  that  which  Is  not 
admitted  to  be  an  oscuscj  nor  even  a  palliation,  in  ordinary 
delinquencies,  should  be  so  held  in  those  of  public  men :  why, 
in  short,  thcnre  should  be  one  measure  (ot  private  and  another 
for  political  morality.  What  is  right  and  what  is  wi*ong  must 
be  so  in  both,  intrinsically  and  absolutely.  To  discriminate 
the  right  from  the  wrong  is  a  task  within  the  capacity  of  every 
t>ne ;  so  simple  are  the  rules  by  which  the  judgment  is  guided 
in  the  process.  By  those  rules  must  Diinning's  conduct  in 
this  affair  be  tried;  and,  being  so  tried,  we  repeat  without 
•hesitation,  that  it  will  be  found  such  as  we  have  just  desig- 
-natcfd  it 

To  comment  upon  this  unworthy  termination  of  a  political 
career  otherwise  honourable,  is  no  very  agreeable  duty ;  and 
we  tiirn  from  it  with  pleasure  to  mention  a  few  further  par- 
•ticulars  of  Dunhing's  private  life.  While  he  remained  a 
•bachelor,  which  was  till  he  was  very  near  fifty  years  of  age, 
ihou^  his  professional  engagements  engrossed  too  much  of 
•his  time  to  leave  him  any  great  ^eal  of  leisure  at  his  command, 
yet  the  little  he  could  procure  he  contrived  to  turn  to  such 
account  as  made  it'  equivalent  to  a  larger  quantity.  During  his 
intervals  of  relaxation,  he  mixed  freely  with  the  world,  and 
had  access  to  the  best  society  of  London.  Besides  the  ac- 
quaintances his  standing  as  a  leading  member  of  the  whig 
party  procured  him,  he  was  intimate  with  some  of  the  principal 
liteYary  charac<iers  of  his  day.  He  was  a  member  of  the  lite- 
rary club;  and  occasionally  gratified  Johnson  by  becoming 
<me  of  his  listeners  at  the  wedily  meetings.  When  Boswell 
once  related  to  his  oracle,  how  Dunning  had  professed  to  take 
a  pleasure  in  hearing  the  words  of  wisdom  that  used  to  fell 
firom^him,  and,  in  communicating  the  intelligence,  modesdy 
insinuated  that  from  such  a  man  this  was  a  flattering  compli- 
ment, the'  Doctor  complacently  observed  2  "  Yes,  sir,  this  is  a 
great  deal '  from  him.  Here  is  a  man  willing  to  listen,  to 
whom  the  world  is  listening  all  thfe  rest  of  the  year.*'  The 
same  worthy  gossip  who  records  this  has  mentioned  Johnson's 
taking  notice  that  Dunning  had  not  entirely  freed  himself 
firoin  all  remains  of  provincial  accent.  *'  Sir,"  he  once  said^ 
**  when  people  watch  me  narrowly,  and  I  do  not  watch  myself, 
they  will'find  me  pUt  to  be  of  9  particular  county:  Jn  the 
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same  maimer. Dunning  may  be  found  out  to  be  a  Devonshire 

.  We  have  already  made  mention  of  Dunning's  early  intimacy 
with  Home  Tooke.  This  philological  politician,  in  1778, 
address^  to  him  his  letter  on  the  English  particle,  which  he 
afterwards  expanded  into  the  lai^er  work  known  by  the  title 
of  ETTStf  TfligoiVTUy  or  the  Diversions  of  Purley.  Withsome  other 
men  of  letters,  who  were,  also  men  of  pleasure,  he  lived  at  dif- 
ferent times  on  equally  intimate  terms.  Such,  for  instance, 
were  Samuel  Foote  and  Arthur  Murphy,  the  last  a.  member 
of  his  own  profession,  and  at  one  time  not  altogether  unsuc* 
cessflil  at  the  bar,  though,  upon  the  whole,  better  known  in 
the  theatdcal  green  rooms  than  in  Westminster .  Hall.  It 
might  be  to  his  intimacy  with  Foote  that  Dunning  owed  a 
kind  of  antipathy  to  Garrick,  who  was  seldom  or  never  on  the 
best  of  terms  with  the  rival  manager.  It.  is  reported  by  Mrs. 
Serres,  Jn  the  life  of  her  uncle  Dr.  Wilmot,  that  he  was  one 
evening  sitting  with  the  Doctor  at  Nando*s,  when  the  great 
actor  cajoe  in,  and,  seating  himself  in  an  adjoining  box,  called 
for  his  wine  in  a  loud  and  pompous  tone.  Hereupon  the 
Doctou,obsery^d,  "  the  vagabond  smells  of  his  trade." — "  No, 
danm/faim/'  (we  quote  literally)  said  Dunning,  ^^  he  stinks  of 
his  king  of  shreds  and  patches." — ^^"True,"  rejoi^n^d  the  other, 
"he  is  the  prince  of  pismires."  All  this  wag  overheard  by 
Garrick,  as  probably  the  speakers  intended  it  should  be;  and 
he  took  his  revenge  by  asking  the  waiter :  "  Who  were  those 
fellows  in  the  next  box?"  According  to  our  authority,  how- 
ever, Dr.  Wilmot  here  introduced  such  fi  cutting  observation 
(though  we  confess  we  are  dull  enough  not  to  perceive,  the 
point  of  it)  that  the  discomfited  hero  of  the  soqk  and  buskin 
immediately  "  sneaked  out  of  the  room,"  and  made  his  appear- 
ance there  no  more  that  evening. 

While  Dunning's  practice  was  not  so  extepsive  as  always  to 
occupy  his  evenings,  he  used  to  be  in  the  h^bit  of  associating  with 
such  companions  as  these  at  Nando^s,  or  George's,  or  the  Grecian, 
whither  he  generally  resorted,  after  the  business  of  the  day  was 
over,  to  indulge,  like  North,  in  "a  petit  supper  and  a  bottle.7  Af- 
terwards, when  his  increasing  profession^  engagements,  and  his 
duties  as  a  member  of  the  House  of  Commons,  left  him  little 
or  no  opportunity  for  this  kind  of  relaxation,  he,  used  to  make 
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up  a  party  of  his  friends/. and  carry  them  dovn  with Hkim  en 
Saturday  to  his  house  at  Fulham,  whence  they  would  all  re- 
turn to  town  together  at  an  early  hoar  on  Monday  moining. 
His  Btyle  of  living  was  liberal,  and  his  entertainments  were 
such  that  those  who  had  once  partaken  of  them  generally 
cared  not  how  soon  they  were  invited  to  do  so  again.     We 
nftver,  indeed,  heard  of  any  one  to  whom  his  hospitality  gave 
dissatis£su^oB,  excepting  his  mother.     The  old  lady  was  a 
thrifty  housewife,  and  had  trained  up  her  boy  John  in  the 
ways  of  strict  frugality,  a  fact  whereof  some  amusing  illustra- 
tions are  still  traditionally  preserved  among  the  townspeople 
of  Ashburton.    Although,  therefore,,  she  knew  him  to  be  in 
the  receipt  of  some  10,000/.  a  year,  or  thereabouts,  she  fully 
expected  that  he  would  still  adhere  to  the  good  principles  t>f 
economy  her  maternal  solicitude  had  instilled  into  Mm  when 
a  youth*    What  then  was  her  amazeAient  and  her  indignation 
on  making  a  visit  to  London,  and  finding  herself,  for  the  first 
time,  seated  at  the  head  of  her  son's  table,  with  a  party  of  his 
firiends  around,  to  behold  dish  following  dish,  course  succeed- 
ing course,  and  costly  wines  flowing  in  abundance,  to  find 
j^ate,  attendants,  in  short  every  essential  of  a  well  ordered 
dinner  party,  provided  with  a  profusion  that  appeiuned  to  her 
the  last  extreme  of  prodigality.     If  her  son  expected  to  be 
complimented  by  her  on  his  style  of  living,  he  was  grievously 
disappointed ;  for  the  first  opportunity  she  could  find  of  speidc- 
ing  widi  him  in  private,  she  employed  in  giving  a  fiill  Tent  to 
her  displeasure.     It  was  to  no  purpose  that  he  assured  her 
his  inoome  was  fiiUy  adequate  to  the  maintenance  of  such  a 
table.  She  would  believe  no  such  thing.  Two  tureens  of  soup, 
and  two  dishes  offish,  for  one  dinner,  she  said,  would  in  time 
be  the  ruin  of  him,  or  of  any  one :  no  foirtune  could  support  s«ch 
shameful  extravagance ;  and,  if  he  persisted  in  such  doings,  she 
declared  she  could  not  find  in  her  heart  to  stay  and  witness  them. 
We  know  not  whether  as  the  wife  of  an  attorney  she  would 
have  been  equally  disposed  to  disapprove  of  what  might  ap- 
pear another  scandalous  instance  of  her  son's  inattention  to 
his  own  pecuniary  interests,  his  refusal  to  concern  himself 
with  an  action  at  law  for  the  redress  of  an  injury  done  to  his 
property  at   Fulham.      A   neighbouring  proprietor  had  cut 
down  a  ^ee  which  had  4ts  root  inr  Dunning's  premises,  and 
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IheJMryer'a  gardener  fa«d  boasted  of  the  ample  .retiikitioli 
bia  maater,  above  ail  othor  men,  could  and  would  take  for  so 
bans&ced  a  tnokdon  of  ids  ri^ts«  To  the  astomtfhm^it,  how- 
aver,  of  diis  xealous  servant,  his  master  flatlj  refiis^d  to  taJke 
aay  sbaie  in  the  management  of  the  law  suit,  if  law  sidt 
there  mint  be.  He  did  not,  it  is  true,  go  quite  io  &r  as 
another  «imnent  lawj^,  ^o  used  frequendy  to  dedare  ^at 
if  uiy  one  should  set  up  a  claim  to  die  coat  on  his  back,  he 
would  not  only  immediately  give  it  up,  but  w<Mild  surrender 
die  waisteoat  with  k  as  a  compensadon  ftr  any  other  cm- 
tngent  claim,  radier  than  ixmtest  the  matter  in  an  action. 
But  if  it  becaott  absolutely  incumbent  on  him  te  seek  redress' 
from  liie  Courts,  he  was  at  leastwise  enough  not  to  place 
himself  in  the  predicament  of  those  who  are  proverbi^ly  ad« 
■iitted  to  have  fools  for  their  clients ;  that  is,  who  donduitrt 
dieir  own  causes. 

The  satisfaction  which  Dunning's  father  naturally  felt  at 
his  son'«  advancement,  was  not  diminished  even  by  lihe  draw- 
badcs  that  threw  such  a  weight  upon  his  wife's  spirits.  The 
fondest  herpes  of  his  parental  ambition  had  been  fulfilled; 
and  we  much  doubt  whether  the  son  himself  received  half  so 
nuoh  gratificati<m  from  iki%  wealth  and  the  fame  he  was 
daHy  acquhring,  as  did  old  Mr.  Dunning  the  attorney  of 
Asfaburton.  It  is  told  <^  him,  theit  during  one  of  his  visits  to 
town,  he  called  at  the  treasurer's  office  in  one  of  the  Inns 
of  Court,  to  sign  the  usual  bond  for  some  young  friend  of  his 
who  was  just  entering  into  commons  there ;  and  the  sub- 
treasuiter,  (m  seeing  his  name,  asked  bitti  if  he  was  kity  rela- 
tion to  the  great  Mr.  Dunning.  The  glow  of  honest  pride 
instantly  suffused  1^  cheek  of  the  old  man,  and  drawiiig 
himself  up  to  his  foil  height,  he  answered,  with  a  slight  fal- 
terii^  of  his  voice,  "  I  am  John  Dunning's  father,  Sir." 

The  elder  Dunning  lived  till  the  beginning  of  December, 
1780.  Not  long  before  this,  his  son,  being  then  between  forty- 
eight  and  forty-nine  years  of  age,  bethought  him,  no  doubt,  that 
if  he  ever  intended  to  provide  himself  with  a  wife  he  had  not 
much  time  to  lose,  and  accordingly  married  (March  Slst^ 
17B0,)  Miss  Elisabeth  Baring,  the  daughter  of  Mr.  John 
Baring  of  Exeter,  triio  was  or  had  been  a  retail  *tra^r, 
^ugh  idf  son  tken  represented  the  county  of  Devon  in 
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paxliament     By  this  lady  he  had  two  boys;  John,  born  in 
October,   1781,  and  Richard  Barr6  in  September  the  year 
following ;  but  the  eldest  of  them  only  lived  to  the  age  of 
eighteen  months.     The  death  of  this  son  (April,  1783,)  is 
said  to  have  had  a  very  material  effect  upon  the  health  of 
D.unning,  who  was  devotedly  attached  to  both  his  children: 
at  all  events,  the  complication  of  maladies  of  which  the  seeds 
may  be  said  to  have  formed  part  of  his  physical  organization, 
and  which  shortly  afterwards  brought  him  to  the  grave,  ap- 
peared to  acquire  new  strength  from  the  shock  of  this  domestic 
misfortune.     He  had  been  in  the  habit  of  repairing  the  wear 
and  tear  of  his  constitution  by  an  annual  residence  of  as 
many  weeks  as  he  could  spare  at  Teignmouth,  which  was  his 
favorite  watering-place ;  and  there,  by  the  way,  the  house  he 
used  to  inhabit  (now  tenanted  by  a  chemist  and  druggist,)  is 
still  shown  as  one  of  the  lions  of  the  town.     The  illness  under 
which  he  now  laboured  was  beyond  the  reach  of  art,  and  he 
was  advised  as  a  last  resource  to  try  once  more  the  effect  of 
the  sea  breezes  of  his  native  county.     Travelling  accordin^y 
by  easy  stages,  on  his  first  day's  journey  from  London  he 
went  no  farther  than  Bagshot.     By  a  singular  coincidence, 
it  happened  that  Wallace  the   attorney-general,  an   almost 
equally  celebrated   lawyer,   once   his   competitor  in   West- 
minster Hall,  and  his  opponent  in  the  House  of  Commons, 
but  then,  like  himself,  posting  rapidly  towards  the  grave,  was 
on  his  way  to  London  for  the  benefit  of  the  best  medical 
advice,  and  had  just  alighted  at  the  same  inn.     Their  meeting 
ivas,  it  may  well  be  supposed,  a  melancholy  one ;  but  they 
passed  the  evening  together  with  such  an  approach  towards 
conviviality  as  the  state  of  their  health  would  allow,  and  then 
separated  to  meet  no  more.     Wallace  pursued  his  route  to 
London,  w:here  he  lingered  on  till  the  following  November: 
Dunning  repaired  to  Exmouth,  and  there  on  the  eighteenth 
of  August  (1783)  he  terminated  his  mortal  career. 

His  remains  were  interred  in  the  parish  church  of  Ashburton> 
where  a  handsome  monument  has  been  erected  to  his  memory. 
The  title  devolved  upon  his  infant  son,  together  with  a  very 
considerable  landed  property  in  the  neighbourhood  of  Ash- 
burton.  .  Spitchweek,  the  seat,  which  is  only  four  miles  from 
the  town,  on  the  banks  of  the  river  Dart,  and  near  the  borders 
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of  Dartmoor,  had  been  purchased  by  Dunning,  on  very 
advantageous  terms,  of  the  Creswell  family,  together  with 
Bagter  (a  manor  of  itself,  within  the  manor  and  parish  of 
Ilsington,  near  Ashburton),  once  the  inheritance  of  the  Fords, 
and  the  birth  place  of  the  dramatic  poet  of  that  name.  We 
believe  a  considerable  portion  of  this  estate  will  revert  in 
about  twelve  years  hence  to  the  possession  of  the  Creswells. 
Besides  all  this  landed  property,  Lord  Ashburton  left  about 
a  hundred  and  eighty  thousand  pounds  in  money.  The  title 
is  now  extinct,  the  successor  of  the  first  lord  having  died  some 
years  smce  without  heirs. 

It  is  said  that  the  attorney  who  had  the  arrangement  of 
Dunning's  papers  immediately  aAer  his  death,  discovered 
among  them  a  proof-sheet  of  Junius's  Letters,  corrected  in 
his  hand-writing;  and  Dr.  Tucker,  of  Ashburton,  has  put 
forth  a  pamphlet  with  the  intent  to  prove  that  he  was  actu- 
ally the  author  of  them.  Mrs.  Olivia  Wilmot  Serres,  too,  in 
the  publication  wherein  she  claims  this  distinction  for  her 
uncle,  Dr.  Wilmot,  says  she  has  no  doubt,  firom  letters  found 
among  his  papers,  that  both  Dunning  and  Lord  Shelburne 
were  in  the  secret  of  the  authorship  at  the  time  of  the  pub- 
lication. This  last  assertion  is  certainly  more  feasible  than 
the  hypothesis  of  Dr.  Tucker,  and  is  quite  compatible  with  an 
averment  often  made  by  the  late  Lord  Lansdowne  (Shel- 
burne), that  Dunning  wrote  not  one  word  of  the  letters; 
but  the  authenticity  of  her  statement  must  of  course  depend 
upon  the  fact  of  Dr.  Wilmot*s  being  the  real  Junius;  a 
fact  which  the  public,  we  believe,  have  somewhat  ungal- 
lantly  reftused  to  take  upon  trust  from  his  niece.  We  are  not 
about  to  plunge  into  the  depths  of  this  intricate  contro- 
versy ;  nor  indeed  do  we  consider  it  at  all  necessary,  in  order 
to  show  that  Dunning  was  not  the  man.  That  Junius 
cannot  have  been  a  professional  lawyer  appears,  as  Mr« 
Buder  has  very  aptly  remarked^  from  the  inaccuracy  of 
his  legal  expressions ;  as,  for  instance,  where  he  says  that 
^^  the  King,  Lords,  and  Commons  are  the  trustees,  not  the 
owners  of  the  estate;  the  fee  simple  is  in  the  people:'* 
whereas  in  all  trusts  of  the  inheritance  the  fee  simple  is  in  the 
trustees.  To  this  we  shall  only  add  that  Junius's  first  letter 
is  dated  January  21st,  1769,  that  Dunning  was '  at  that  time 
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SoHcitor-general,  and  that  he  did  not  resign  his  ofBce  titl 
more  than  a  year  afterwards. 

Another  work  of  very  minor  importance  has  been  supposed 
to  be  in  part  the  composition  of  Dunning;  an  octavo  pam- 
phlet of  fifty-three  pages^  dated  April,  1764,  bearing  the  title 
of  *'  A  Letter  to  the  Proprietors  of  East  India  Stock,  on  the 
subject  of  Lord  Clive's  Jaghire."  There  is  not  however,  the 
shadow  of  an  authority  for  attributing  any  share  in  this  pro- 
duction to  him;  though  it  is  not  difficult  to  conceive  how  the 
notion  may  have  first  arisen,  fi-om  his  being  avowedly  the 
writer  of  another  pamphlet  on  East  India  affairs.  That  pam- 
phlet is,  so  far  as  we  know,  the  only  authenticated  work  of 
his  pen.  If  he  ever  had  the  taste,  he  never  could  spare  the 
time  for  literary  composition;  and  accordingly  his  fame,  un- 
supported by  durable  monuments  of  genius,  is  of  that  pe- 
rishable character  which  we  represented  at  the  outset  as 
the  general  lot  of  the  most  eminent  members  of  the  English 

Bar. 
B. 
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Repotis  of  Gases  argued  and  determined  in  the  High  Court 
of  Chancery.  By  J.  Russell  &  J.  W.  Mylne,  Esqrs, 
Vol.  L  Part  2.       . 

Since  the  days  of  *the  admirable  Crichton*  no  individual 
can  be  mentioned  among  the  luminaries  of  modern  times  who 
has  challenged  so  large  a  share  of  public  wonder  and  delight, 
6n  the  score  of  his  multifiirious  and  almost  boundless  acqui- 
sitions, as  the  extraordinary  personage,  whose  least  distih'- 
guishing  excellence,  perhaps,  it  is  to  stand  at  the  head  of  the 
fegal  profession,  and  fill  the  situation  of  the  highest  judicial 
functionary  in  the  kingdom.*  Scotland  has  the  distinction  of 
having  given  birth  to  both  these  celebrated  persons ;  but  their 

'  1  To  Lord  Brougham  may  be  JQsUy  applied,  the  compUment  paid  in  the  foilowitt| 
fiaAing<epigram  addresa^d  to  his  illustrious  countiyman  Buchanan : — 

^  .  Kan  Bv;g,avayi  vavAiq  Sm^t^  o-9t»  V«v  miA&tf 
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fiime  bdongfl  to  Europe.  Crichton's  pre-eminence  in  every 
branch  of  attainable  knowledge  was  extolled  by  a  foreign 
contemporary  writer^  in  a  strain  of  such  warm^  and  apparently 
extravagant  panegyric^  as  to  excite  a  suspicion  of  its  sincerity 
among  those  who  were  unable  or  unwilling  to  believe  in  the 
possibility  of  reaching  a  degree  of  excellence  so  far  exceeding 
the  usual  bounds  of  credibility,  and  the  ordinary  powers  of  the 
human  understanding.  This  scepticism,  touching  the  preten* 
sions  of  Crichtok,  might  be  generated  or  strengthened  by  the 
publication  of  some  careless  compositions,  in  which  the  genius 
or  learning  of  the  all-accomplished  writer  was  not  remarkably 
conspicuous.  But  the  fame  of  that  extraordinary  person,  on 
whatever  basis  it  might  be  founded,  was  too  widely  dissemi'- 
nated  to  be  afiected  by  the  opinions  of  the  envious  or  discern- 
ing few  who  were  disposed  to  question  the  soundness  of  his 
pretensions.  All  Europe  rang  with  his  intellectual  achieve- 
ments. If  we  may  credit  the  accounts  of  his  contemporaries^ 
he  mastered  all  the  learning  of  his  age  with  preternatural 
iacility ;  profoundly  skilled  in  ornni  seibili,  he  threw  down  the 
gauntlet  to  all  mankind,  and  vanquished  all  his  antagonists,  at 
their  own  weapons,  in  every  assignable  department  of  art, 
literature,  and  science.  **  He  was  at  every  thing  in  the  ring,^ 
to  use  a  phrase  which  has  been  applied  to  his  distinguished 
countryman,  on  whom  his  mantle  appears  to  have  fallen,  and 
lYi  every  thing  he  was  successful.  Those  stores  of  knowledge, 
which  it  cost  other  men  the  labour  of  years  to  accumulate, 
Crichton  could,  by  an  ingenious  process  of  bis  own,  at  once 
unlock  and  appropriate ;  and,  as  if  born  to  demonstrate  the 
fltUacy  of  the  adage  that  there  was  no  roysd  road  to  mathe^ 
matical  learning,  he  could  skip,  by  a  short  cut,  to  the  very, 
heights  of  science,  which  to  ordinary  mortals  were  accessible 
only"  by  slow  and  laborious  approaches.  He  was  a  meteor, 
whose  short  but  brilliant  course  se^ms  to  have  dazzled  and 
astonished  his  contemporaries,  however  faint  may  be  the  trace's 
t>f  its  brightness  in  the  few  insignificant  productions  by  which 
he  has  enabled  posterity  to  judge  of  his  literary  pretensions. 

In  this  last  particular  the  parallel,  which  may  in  many 
respects  be  successfiiUy  drawn  between  Crichton  and  the 
eminent  person  to  whom  we  have  ventured  to  compare  him^ 
1  Aid.  MiMiut.  dedic.  ad  Cieeroais  Paradox*    Vteaet.  1581.      j<=^ 
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must  be  admitted  to  fail;  and  the  failure  serves  to  enhance 
our  admiration  of  the  versatile:geniusof  the  Chancellor,,  whose 
literary  productions,  when  the  circumstances  under  which 
mapy  of  them  have  been  produced,  and  the  multiplicity,  and 
conflicting  nature  of  his  occupations  are  duly  considered,  may 
be  ranked  among  the  most  extraordinary  of  his  achievement^^ 
and  are  destined,  perhaps,  in  the  opinion  of  some  of  his  con- 
temporaries, to  be  referred  to  as  the  most  lasting  monuments 
of  his  fame.  That  an  advocate  in  full  practice  at  the  English 
bar  should  be  found  night  afler  night  at  his  post  .in  the 
House  of  Commons,  enlightening  tliat  body  by  d&isions  of 
eloquence,  which  not  unfrequently  rivalled  the  most  brilliant 
harangues  of  antiquity,  and  that,  in  the  midst  of  these  occupa- 
tions, he  should  find.  or.  make  time  to  guide  the  public  taste 
by  his^  contributions  to  reviews,  and  to  instruct  his  fellow- 
jcitizens  by  the  publication  of  treatises,  not  less  original  than 
profound,  on  branches  of  mathematical  science,  are. facts  cal- 
culated to  excite  not  less  astonishment,  and  entitled  to  more 
admiration,  because  more  indisputably  ascertained,  than  any 
of  the  marvels  attributed  to  ^^the  admirable"  Crichton. 
Even  in  these  stirring  times,  when  politics  might  be  supposed 
to  engross  all  of  the  Chancellor's  attention  which  was  not  de- 
voted to  the  business  of  his  Court,  it  is  well  known  that  he 
has  been  long  engaged  in,  and  is  shortly  about  to  publish,  a 
Commentary  on  Paley's  Natural  Theology;  a  work  for  the 
undertaking  of  which  the  venerable  author,  at  an  advanced 
period  of  life,  deemed  it  necessary  to  subject  himself,  by  way 
of  preliminary  discipline,  to,  a  regular  course  of  anatomical 
study.  Those  who  reason  from  premisesby  which  the>march 
of  genius  is  not  to  be  circumscribed,  may.be  puzzled  at  finding 
that  the  invjcst^ation  of  the  structure  of  a  sloth  or^hippopota- 
mps  may  peradventure  have  occupied  some  of  those  hours  which, 
in  their  na,rrow  estimate  of  probabilities,  or  of  tiie  limits. of 
human  capacity,  they  imagined  to  be  exclusively  devoted  to 
the  enucleation  of  legal  difficulties,  the  adjustment  of  the  poli- 
tics of  Europe,  and  t^e  settlement  of  the  great  domestic  ques- 
tion of  Reform. 

•    •      •  «  . 

How  far  the  multifarious  pursuits  in  which  Lord  Brougham 
is  engaged  may  consist  with  the,  successful  cultivation  of  that 
department  6f  l^w,  which  it  is  his  duty,  in  the  discharge  of  his 
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high  judicial  fuiictions,  to  administer,  and  with  the  principles 
and  practice  of  which  he  was  confessedly,  when  he  was  raised  to 
his  present  station^  entirely  unacquainted,  we  shall  not  in  this 
place  undertake  to  discuss.     Law  is  a  jealous  mistress,  aiid 
seldom  imparts  her  favours  to  votaries  whose  assiduities  are 
divided  willi  other  objects  of  attachment — by  favours,   we 
mean  ^^  the  gladsome  light  of  jurisprudence,"  as  LordCcdce 
calls  it;  not  the  honours  and  emoluments  which  may  or  may 
not  accompany  such  light,  though,  for  the  nonce,  they  may  be 
said  to  accompany  it  like  a  shadow,  seeing  that  the  shadow 
is  greatest  when  the  light  is  least.     But  to  Lord  Brougham, 
if  we  may  rely  upon  those  who  swear  by  and  for  hun,  all 
things  are  possible,  or  rather,  in  his  hands  that  which  is 
impossible  is  practicable,  and  practicable   it  should  seem, 
according  to. the  swaggering  paradox  of  Napoleon,  beecmse  it 
is   impossible.     When,  in  the  last  session  of  parliament, 
some  notice  was  taken  in  the  House  of  Commons  of  the  in- 
convenience likely  to  result  from  the  appointment  of  a  Nisi 
jPrMi«.  advocate,  whose  professional  pretensions  were  foitnded 
rather  upon  his  eloquence  than  upon  his  law,  to  fill  an  office, 
the  duties: of  which  cannot  be  efiiciendy  discharged  without  a 
profound,  or,  at  any  rate,  a  competent  knowledge  of  the  law 
of  real  property,  the  present .  Attorney-general  asi^ured  the 
House  and  the  country,  that  if  he  knew  any,  thing  of  his 
noble  friend.  Lord  Brougham  would  either  speedily  qualify 
himself  for  his  high  office,  or  perish  in  the  attempt.     Botli 
the  pledge,  and  the  way  in  which  it  was  or  was  not  to  be  ful- 
filled, had  an  air  of  chivalry  peculiar  to  the  speeches. and  the 
character  o(  the  Attorney-general.     If  we  remember  rightly 
the  phraseology  of  Sir  Thomas  Denman,  and  understand 
correctly  the  process  of  reasoning  by  which  he^'firrived  at  his 
coiiclusions,  it  was  by  Lord  Brougham's  Herculean  powers  df 
application  as  well  as  by  the  extraordinary  depth  and' strength 
of  his  understanding,  that  the  splendid  result  he  anticipated 
was  to  be  so  speedily  accomplished.     Be  that  as  it  may,  the 
last  Number  of  the  Reports  of  Messrs.  Russell  and.Mylne 
contains  five  of  his  Lordship's  judgments ;  we  have,  therefore, 
a  foot  from  which  we  may  in  some  measure  judge  of  the 
judicial  Hercules;  a  brick,  from  which  .some  conjectures  may 
be  formed  by  the^  profession  as  to  the  strength  and  durability 
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of  the  structure  shadowed  forth  in  the  vaticinations  of  the 
Attomey^eneral. 

Of  the  five  cases  in  the  Number  of  the  Reports  before  us,  one 
(Bird  V.  Hustler)  turns  upon  the  construction  of  the  thirteenth 
of  Lord  L3mdhurst's  orders.  In  the  course  of  his  judgment 
Lord  Brougham  took  occasion  to  observe,  that  he  had  con- 
ferred with  die  Vice  Chancellor,  one  of  the  firamers  of  the 
order,  in  -question,  and  that  his  Honour  entirely  concurred 
with  him  in  the  construction  which  he  put  upon  it  Shewen 
V*  Vanderhost  is  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls,  whereby  his  Honour  over-ruled  an  exception  to 
the  Master's  report.  A  creditor  had  applied,  under  the  com- 
mon decree  in  an  administration  suit,  to  prove  a  debt  which 
was  barred  by  the  Statute  of  Limitaticms.  The  executors 
refused  to  interfere,  but  the  plaintiff  in  the  suit,  a  residuary 
legatee^  insisted  on  setting  up  the  objection  of  die  statute,  and 
the  Master  having  allowed  the  objection,  the  exception  was 
takeato  that  part  of  the  report  in  which  the  creditor's  claim 
was  thus  rejected.  The  Chancellor  affirmed  in  this  case  the 
judgment  of  the  Master  of  the  Rolls.  Churchman  v.  Ireland 
is  an  appeal  from  the  Vice  Chancellor's  decision  which  is 
affirmed;  and  the  two  other  cases  are  appeals  from  decrees 
of  the  Master  of  the  Rolls,  in  both  of  which  bis  Honour's 
decisions  are  reversed.  Since  the  present  Chancellor  has 
been  raised  to  the  woolsack,  not  less,  we  believe,  than  one- 
third  of  the  decrees  made  at  the  Rolls  has  been  reversed  upon 
appeal;,  a  striking  result,  when  compared  with  the  very  f^ 
instances  in  which  the  decisions  of  the  present  Master  of  the 
Rolls  were  disturbed  by  Lord  Brougham's  predecessor. 

Pritchard  v.  Draper  does  not  involve  any  point  of  law,  so 
far  at  least  as  the  ground  of  the  reversal  is  concerned,  which 
tums  chiefly  upon  a  difference  of  opinion  between  his  Lord- 
ship and  the  Master  of  the  Rolls  as  to  the  effect  of  certain 
evidence  taken  in  the  cause.  Churchman  v.  Ireland  and 
Jones  V.  Scott  both  involve  points  of  very  considerable  im- 
portance, and  have  both  given  rise  to  much  comment  at  the 
.Bar,  and  among  the  profession  generally.  We  shall  proceed, 
therefore,  to  notice  each  of  these  cases  with  as  much  detail  as 
our  limits  will  permit. 

Churchman  v.  Ireland  involves  a  question  of  election  under  a 


Lord  Brougham**  Judgments.  98S 

w91  whereby  the  testator  gave,  devised,  and  bequeath^  "  all  and 
singular  my  estate  and  effects  whatsoever  and  wheresoever,  and 
of  what  nattire  or  kind  soever,  both  real  and  personal,  which  I 
shall  die  possessed  of,  interested  in,  or  entitled  unto,"  to  trus- 
tees, their  heirtsr,  executors,  administrators  and  assigns,  u|>on 
trust,  to  apply  a  portion  of  the  rents  and  dividends  to  the  support 
of  the  testator^s  son,  John;  and,  suliject  to  the  payment  of  oer« 
tain  other  sums,  upon  trust,  to  invest  the  residue  of  such  remtS) 
ftc.  and  after  the  death  of  his  said  son,  to  sell  and  dispose  of 
all  his  (the  testator's)  then  real  and  personal  estate,  and  apply 
the  product  of  such  sale  in  manner  therein  mentioned;  Some 
time  after  the  date  of  his  will  the  testator  purchased  some 
land  adjoining  to  his  other  estate,  and  the  question  in  the 
cause  was,  whether  John,  to  whom,  as  the  testator's  heir  al 
law,  this  land  descended,  ought  to  be  put  to  his  election.  The 
Vice  Chancellor  decided  that  the  heir  was  bound  to  elect,  and 
from  that  decision  the  appeal  was  brought. 

The  cases  in  which  a  question  of  election  hais  been  raised 
with  reference  to  an  heir  at  law  taking  by  descent  after-pur- 
chased lands  which  his  ancestor  may  have  attempted  to  devise 
to  others,  and  also  claiming  personal  benefits  under  his  ances- 
tor's will,  are  not  numerous ;  and  the  ground  of  the  decision  in 
the  only  case  where  an  heir  at  law  so  circumstanced  was  put  to 
his  election,*  Thellusson  v.  Woodford,  in  which  case  the  language 
of  the  will  was  very  peculiar,  was  laid  down  with  sufficient  dis- 
tinctness. The  general  rule  has  been  stated  to  be,  that  where  a 
testator  gives  benefits  by  his  will  to  A  B,  and  also  gives  the  pro- 
perty of  AB,  whether  by  mistake  or  otherwise,  to  another  pei^ 
son ;  A  B  is  put  to  his  election,  because  he  cannot  take  ben^ts 
under  the  will  and  at  the  same  time  retain  property  in  contradic- 
tion to  the  provisions  on  the  face  of  the  instrument.  *  But  if  A  B 
be  the  heir  at  law,  and  the  property  attempted  to  be  devised  by 
the  testator  be  land  purchased  subsequently  to  the  date  of  the 
will,  which  the  heir  takes  by  descent,  it  was  doubtful,  before 
the  case  of  Thellusson  v.  Woodford,  whether  the  rule  would 'ap- 
ply to  him  for  two  reasons :  first,  because  the  doctrine  of  election 
is  founded  upon  an  implied  condition,  and  the  heir's  title  by 
descent  cannot  be  affected  by  implication ;  and,  secondly,  be- 
cause the  Court  was  supposed  to  be  incapable  of  collecting 

'13  Ved.  209;  1  Dow,  249. 
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the  testator's  intention  from  an  attempted  devise  of  real  estate 
made  in  contravention  of  ^  the  statute  of  wills.  The  latter 
reason  was  founded  upon  the  analogy  of  a  very  strong  au- 
thority, that  of  Hearle-  v.  Greenbank,  in  which  case  Lord 
Hardwicke  decided  that  the  Court  could  not  look  at  an 
instrument  containing  a  devise  of  land  for  the  purpose  of 
getting  at  the  intention  and  raising  a  case  of  election,  where 
the  devise  was  attempted  to  be  made  by  an  infant,  whom  the 
statute  of  wills  declares  incapable  of  devising  real  estate. 
Now,  it  has  been  settled  ever  since  the  case  of  Bruncker  v. 
Cooke,^  that  a  testator  is  as  incapable  of  devising  lands  of 
which  he  is  not  seised  at  the  date  of  his  will,  as  an  infant  is  to 
devise  lands  at  all,  and  for  the  same  reason,  because  such 
a  disposition  of  real  estate  is  contrary  to  the  statute  of  wills. 
These  objections,  however,  to  the  application  of  the  principle 
of  election  to  an  heir  at  law  were  over-ruled  in  Thellusson  v. 
Woodford ;  and  as  the  clause  of  the  will  in  that  case  was  so 
specially  penned  as  to  leave  no  doubt  whatever  of  the  tes- 
tator's intention,  it  was  decided  by  Lord  Erskine,  though  not 
without  reluctance,  that  the  heir  was  bound  to  elect;  and  the 
decision  established  the  point,  that,  where  a  testator  directs 
his  lands,  which  he  may  afterwards  purchase^  to  be  conveyed 
to  the  uses  of  his  will,  and  makes  a  provision  for  his  heir  at 
law,  and  afterwards  purchases  lands  which  descend  on  such 
heir,  the  language  of  such  a  clause  in  a  will  being  clear  and 
unequivocal,  the  heir  will  be  put  to  his  election. 

In  Back  v.  Kett,  where  a  testator  directed  his  executors  to 
sell  whatever  real  estate  he  might  die  possessed  of,  and  invest 
the  produce  for  the  benefit  of  his  children,  the  Master  of  the 
Rolls  (Sir  T.  Plumer)  held  that  the  heir  was  not  bound  to 
elect  between  after-purchased  estates,  to  which  he  was  entitled 
by  descent,  and  benefits  given  him  by  the  will.  Thellusson  v. 
Woodford,  he  observed,  had  gone  quite  far  enough ;  but  there 
the  words  were  unequivocal,  and  it  was  impossible  to  construe 
the  will  without  admitting  that  it  applied  to  the  matter  in 
question.  He  should  have  entertained  doubts  without  such 
high  authority  in  that  case;  but,  if  it  were  to  be  carriied 
further,  the  consequence  would  be,  that  wherever  expressions 
like  those  in  the  case  before  the  Court  (which  were  very  com- 

>  Stat.  34  &  35  Hen.  8.  c.  5.       M  Ves.  298,  &  3  Atk.  695.       Ml  Mod.  138. 
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mon)  were  used^  the  heir  would  be  bound  to  elect;  whereas 
the  principle  was,  that  a  will  is  not  to  be  construed  as  operating 
on  any  real  property  but  what  the  testator  had  at  the  time  of 
making  it' 

In  the  Attorney-General  v.  Lord  Lonsdale,^  the  present 
Vice-Chancellor  held  that  a  party  cannot  be  put  to  his  election 
under  a  will,  unless  in  the  will  there  be  a  gift  of  the  particular 
property  which  is  to  raise  the  question  of  election ;  an  opinion 
coinciding  with  what  Lord  Eldon  said  in  Druce  v.  Denison,^ 
that/  to  raise  a  case  of  election,  a  testator  must  describe  the 
subjects  of  which  he  means  to  dispose,  but  not  very  obviously 
reconcilable  with  his  Honor's  decision  in  Churchman  v.  Ire- 
land.' 

^Johnson  v.  Telford  is  a  recent  case  decided  by  the  present 
Master  of  the  Rolls,  and  is  reported  in  juxta-position,  and  by 
waiy  of  contrast,  as  it  should  seem,  with  Churchman  v.  Ireland. 

In  Johnson  v.  Telford  the  testator  gave,  devised,  and.  be- 
queathed, limited,  and  appointed,  all  and  every  his  real  and 
personal  estate,  whatsoever  and  wheresoever,  which  he,  or 
any  person  in  trust  for  him,  were,  or  was,  or  should  be,  seised 
or  possessed  of,  or  entitled  to,  in  possession,  reversion,  re- 
mainder, or  expectancy,  and  all  his  estate  and  interest  therein, 
to  trustees  upon  the  several  trusts  mentioned  in  his  will. 
Under  these  general  words  it  was  held  that  the  testator,  could 
not  be  intended  to  have  meant  to  include  after-purchased 
Scotch  estates  for  the  purpose  of  putting  the  co-rheiresses  (who 
took  those  estates  by  the  law  of  Scotland,  and  were  also  en- 
titled to  benefits  under  the  will)  to  their  election.  The  Master 
of  the  Rolls  said  that,  ^^  where  a  testator  uses  only  general 
words,  it  is  to  be  intended  he  means  these  general  yirords  to  be 
applied  to  such  property  as  will  in  its  nature  pass  by  his  will." 
The  ^doctrine  of  election,  it  should  be  observed,  has  been  held 
to  be  as  applicable  to  Scotch  estates  as  to  after-purchased  real 
estates  in  England,  the  latter  being  as  incapable  of  passing  by 
the  will  as  the  former.  To  this  will  there  was  a  codicil, 
whereby  the  testator  directed  that,  if  any  hereditaments  pur- 
chased by  him  at  any  time  or  times  should  happen  to  be.  con- 
veyed after  the  date  and  publishing  thereof,  his  heir  at  law. 
should  upon  his  (the  testator's)  decease  convey  the  same  to  his 

1  1  Sim.  107/      *  6  Ves.  »9.       M  Buss.  &  M^lne,  244;      «  2  V.  &  B.  127. 
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trastees  upon  liie  trosts  of  Ilia  will.  The  Master  of  tiic  Relk. 
held  that,  as  the  language  used  in  the  codicil  did  not  refer  ti» 
estates  purchased  after  the  codidly  but  to  estates  -vr hioh  skouU 
happen  to  be  conveyed  after  the  codicil,  it  was  not  sufficiently 
dear  to  exclude  the  co-heirs  from  descended  estates  whkh 
were  purchased  after  the  codicil.'' 

From  this  view  of  the  cases  it  appears  Aat  in  no  instance 
has  an  h^r  at  law  been  deprived  of  the  uncontr<Jled  ei^oy- 
ment  of  lus  right  by  descent  to  after-purchased  estates,  wfaexe 
it  has  been  possible  to  put  such  a  constmdioa  on  the  words 
<yf  his  ancestor's  will  as  would  consist  with  the  supposition 
that  he  did  not  intend  to  make  such  a  disposition  of  his  pco* 
perty  as  the  law  does  not  permit  him  to  make.  Previously 
tb  Thellusson  v.  Woodford,  it  was  even  doubtftil  whellMr  an 
instrument  making  an  illegal  disposition  of  real  estate  ooold 
be  looked  at  by  the  courts  with  a  view  to  collect  the  il^• 
tentiOn ;  but  Thellusson  v.  Woodford  has  decided,  Asdt  where 
Ihe  intention  to  dispose  of  real  estate  to  foe  afterwards  pur< 
chased  is  unequivocal,  though  it  be  an  intention,  whether 
from  ignorance  or  otherwise,  to  do  an  act  contrary  to  law> 
it  shall  nevertheless  prevail  so  far  as  to  put  the  heir  to  his 
election.  Thellusson  v.  Woodford  is  not  inconsistent  widi 
the  subsequent  cases,  because  in  the  latter  the  intention  to 
make  such  a  disposition  of  property  as  the  law  proUbits  was 
not  unequivocal,  nor  would  it,  perhaps,  be  inccsudstent  with 
any  case  in  which  such  an  intention  was  not  as  unequivocal 
as  it  was  under  the  special  circumstances  of  the  ease  upon 
which  Lord  Erskine  decided.  In  Churchman  v.  Ireland,  the 
words  of  the  will  *  all  my  estate,  both  real  and  personali 
which  I  shall  die  possessed  of,'  certainly  admit  of  a  con* 
struction  which  would  consist  with  the  testator's  intention  to 
make  a  lawful  disposition  of  his  property;  and  such  a  ccm^- 
struction,  even  if  not  the  most  probable,  ought  surely  belli 
upon  principle  and  upon  the  authority  of  the  cases  to  prevul 
against  another  construction,  which  fixes  upon  the  testator 
the  intention  to  make  an  unlawful  disposition  of  his  properly^ 
and  which  involves  another  consequence  which  the  law  dis« 
oourages,  namely,  an  interference  with  the  rights  of  the  heir* 
The  words  may  mean,  *  all  the  estates  which  I  now  have, 
and  which  I  shsdl  continue  to  have  at  my  decease ;'  and  that 


is  not  only  a  possil^le^  but  as  it  was  ably  ai^ed  ^  tlte.bar» 
the  strictly  gFammatical  meaning  of  the  words.  Moreover,  sm 
there  was  a  mixed  fund,  consisting  both  of  real  and  personal 
estate,  the  prospective  words  might,  reddendo  singula  singtdis, 
and,  to  support  the  legality  of  the  disposition,  be.  reasonably 
intended  to  apply  only  to  the  personal  estate.  The  very  cri- 
cumstance  of  a  choice  of  constructions  proves  that  the  intention 
of  the  testator  is  not  unequivocally  expressed,  and  bs  the 
intention  is  not  unequivocally  expressed,  the  case  is  taken  out 
of  the  principle  of  Thellusson  v.  Woodford,  and  falls  within 
that  which  has  govemed  the  Courts  in  all  the  other  cases. 
The  following  is  Lord  Brougham's  judgment: 

^*  Tn  this  case  it  was  contended  that  the  words  must  be  under- 
stood not  as  looking  forward  to  the  whole  of  the  lands  which  the 
testator  might  possess  at  his  decease,  including  the  property  he 
might  acquire  after  the  execution  of  his  wiU,  but  as  referring  to 
such  estates  only  as  he  was  possessed  of  at  the  time  when  the  wjll 
was  made,  and  whidi  should  continue  in  his  possession  down  to  the 
period  of  his  death :  that  when  a  person  in  his  will  says,  '  all  my 
estates  which  I  shall  die  possessed  of,'  it  is  the  same  thing  as  if  he 
had  said,  *  all  my  estates  which  being  now  mine  shall  be  mine  till 
my  decease ;'  in  other  words,  '  all  that  estate  on  which  my  will 
can  operate.'  I  must  admit  that  the  case  of  Back  v.  Kett  goes  a 
certain  way  in  support  of  that  position ;  nor  can  I  altogether  re- 
concile the  judgment  there  given  with  the  prior  case  of  Thellusson 
V.  Woodford,  which,  if  Back  v.  Kett  be  to  stand  as  law,  is  cer- 
tainly considerably  broken  in  upon  by  the  decision  of  Sir  Thomas 
Plumer,  ThelJusson  v.  Woodford  is  referred  to  by  his  Honor  in 
terms  of  considerable  doubt  and  hesitation,  in  a  manner  clearly 
shewing  that  had  it  originally  fallen  to  him  to  decide  it,  he  would 
have  come  to  a  diflferent  conclusion.  Nevertheless,  Thellusson 
V.  Woodford  is  a  case  of  the  highest  authority ;  especially  valuable 
for  the  clear  and  able  manner  in  which  the  argument  is  put,  in  the 
judgment  of  Lord  Erskine,  who  did  not  deliver  his  opinion  till  he 
had  given  the  fullest  dehberation  to  the  question,  and  taken  great 
pains  to  satisfy  his  mind.  His  Lordship  states  his  reasons  with  his 
usual  distinctness ;  these  are  such  as  to  carry  complete  conviction 
with  them ;  and  at  all  events  they  have  since  received  the  sanction 
of  the  House  of  Lords. 

I  cannot,  therefore,  see  the  least  foundation  far  the  doubt  at- 
tempted to  be  east  upon  that  case ;  and  although,  perhaps,  Thel- 
lusson V.  Wo6dford  is  not  in  necessary  e<mtrast  widi  Ba(ik  -v^ 
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SoKcitor-generaly  and  that  he  did  not  resign  his  office  till 
more  than  a  year  afterwards. 

Another  work  of  very  minor  importance  has  been  supposed 
to  be  in  part  the  composition  of  Dunning;  an  octavo  pam- 
phlet of  fifty-three  pages^  dated  April,  1764,  bearing  the  title 
of  *'  A  Letter  to  the  Proprietors  of  East  India  Stock,  on  the 
subject  of  Lord  Clive's  Jaghire."  There  is  not  however,  the 
shadow  of  an  authority  for  attributing  any  share  in  this  pro- 
duction to  him;  though  it  is  not  difficult  to  conceive  how  the 
notion  may  have  first  arisen,  fi*om  his  being  avowedly  the 
writer  of  another  pamphlet  on  East  India  afikirs.  That  pam- 
phlet is,  so  far  as  we  know,  the  only  authenticated  woric  of 
His  pen.  If  he  ever  had  the  taste,  he  never  could  spare  the 
time  for  literary  composition;  and  accordingly  his  fame,  un- 
supported by  durable  monuments  of  genius,  is  of  that  pe- 
rishable character  which  we  represented  at  the  outset  as 
the  general  lot  of  the  most  eminent  members  of  the  English 

Bar. 
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ART.  IV.— LORD  BROUGHAM'S  JUDGMENTS. 


Ji^pafts  qf  Cases  argued  and  determined  in  the  High  Court 
qf  Chancery.  By  J.  Russell  &  J.  W.  MrLNE/Esqrs, 
Vol.  I.  Part  2.       . 

Since  the  days  of  Hhe  admirable  Crichtok'  no  individual 
can  be  mentioned  among  the  luminaries  of  modern  times  who 
has  challenged  so  large  a  share  of  public  wonder  and  del%ht, 
6n  the  score  of  his  multi&rious  and  almost  boundless  acqui- 
Sitions,  as  the  extraordinary  personage,  whose  least  distin^ 
fishing  excellence,  perhaps,  it  is  to  stand  at  the  head  of  the 
fegal  profession,  and  fill  the  situation  of  the  highest  judicial 
functionary  in  the  kingdom.*  Scotland  has  the  distinction  of 
having  given  birth  to  both  these  celebrated  persons ;  but  their 

'   *  To  Lord  Bnmsfaain  may  be  justly  applied,  the  complinMnt  paid  in  the  foHDirii)| 

yiUBiiig<epigramaddreMed  to  his  illustrious  countrynuui  Buchanan: — 
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fiime  belongs  to  Europe.  Crichton's  pre-eminence  in  every 
branch  of  attainable  knowledge  was  extolled  by  a  foreign 
contemporary  writer^  in  a  strain  of  such  warm^  and  apparently 
extravagant  panegyric^  as  to  excite  a  suspicion  of  its  sincerity 
among  those  who  were  unable  or  unwilling  to  believe  in  the 
possibility  of  reaching  a  degree  of  excellence  so  far  exceeding 
the  usual  bounds  of  credibility,  and  the  ordinary  powers  of  the 
human  understanding.  This  scepticism,  touching  the  preten*- 
sions  of  Crichton,  might  be  generated  or  strengthened  by  the 
publication  of  some  careless  compositions,  in  which  the  genius 
or  learning  of  the  all-accomplished  writer  was  not  remarkably 
conspicuous.  But  the  fame  of  that  extraordinary  person,  on 
whatever  basis  it  might  be  founded,  was  too  widely  dissemi^ 
nated  to  be  affected  by  the  opinions  of  the  envious  or  discern- 
ing few  who  were  disposed  to  question  the  soundness  of  his 
jpretensions.  All  Europe  rang  with  his  intellectual  achieve* 
ments.  If  we  may  credit  the  accounts  of  his  contemporaries, 
he  mastered  all  the  learning  of  his  age  with  preternatural 
jbcility ;  profoundly  skilled  in  omni  scibili,  he  threw  down  the 
gauntlet  to  all  mankind,  and  vanquished  all  his  antagonists,  at 
their  own  weapons,  in  every  assignable  department  of  art, 
literature,  and  science.  **  He  was  at  every  thing  in  the  ring,'* 
to  use  a  phrase  which  has  been  applied  to  his  distinguished 
eountr3nfnan,  on  whom  his  mantle  appears  to  have  fallen,  and 
i^  every  thing  he  was  successful.  Those  stores  of  knowledge^ 
which  it  cost  other  men  the  labour  of  years  to  accumulate, 
Crichton  could,  by  an  ingenious  process  of  his  own,  at  once 
unlock  and  appropriate ;  and,  as  if  born  to  demonstrate  the 
feUacy  of  the  adage  that  there  was  no  royai  road  to  mathe^ 
matical  learning,  he  could  skip,  by  a  short  cut,  to  the  very, 
heights  of  science,  which  to  ordinary  mortals  were  accessible 
only"  by  slow  and  laborious  approaches.  He  was  a  meteor, 
whose  short  but  brilliant  course  se^ms  to  have  dazzled  and 
astonished  his  contemporaries,  however  faint  may  be  the  trace's 
t)f  its  brightness  in  the  few  insignificant  productions  by  which 
he  has  enabled  posterity  to  judge  of  his  literary  pretensions. 

In  this  last  particular  the  parallel,  which  may  in  many 
respects  be  successfully  drawn  between  Crichton  and  the 
eminent  person  to  whom  we  have  ventured  to  compare  hiio> 

1  Aid.  Mimut.  dedic.  ad  Ciceronis  PanidQK*    V«Bet.  1581.       j^^l 
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must  be  admitted  to  fail;  and  the  &ilure  serves  to  enhance 
our  admiration  of  the  versatiloigeniusof  the  Chancellor,,  whose 
literary  .productions^  when  the  circumstances  under  which 
mBfky  of  them  have  been  produced,  and  the  multiplicity,  and 
conflicting  nature  of  his  occupations  are  duly  considered,  may 
be  ranked  among  the  most  extraordinary  of  his  achievement^^ 
and  are  destined,  perhaps,  in  the  opinion  of  some  of  his  con- 
temporaries, to  be  referred  to  as  the  most  lasting  monuments 
of  hi3  fame.  That  an  advocate  in  full  practice  at  the  English 
bar  should  be  found  night  after  night  at  his  post  .in  the 
House  of  Commons,  enlightening  tliat  body  by  dliisions  of 
eloquence,  which  not  unfrequently  rivalled  the  most  brilliant 
harangues  of  antiquity,  and  that,  in  the  midst  of  these  occupa- 
tions, he  slu>uld  find,  or.  make  time  to  guide  the  public  taste 
by  his.  contributions  to  reviews,  and  to  instruct  his  fellow- 
ritizens  by  the  publication  of  treatises,  not  less  original  than 
profound,  on  branches  of  mathematical  science,  are  facts  cal- 
culated to  excite  not  less  astonishment,  and  entitled  to  more 
admiration,  because  more  indisputably  ascertained,  than  any 
of  the  marvels  attributed  to  "the  admirable*'  Crichton. 
Even  in  these  stirring  times,  when  politics  might  be  supposed 
to  engross  all  of  the  Chancellor's  attention  which  was  not  de- 
voted to  the  business  of  his  Court,  it  is  well  known  that  he 
has  been  long  engaged  in,  and  is  shortly  about  to  publish,  a 
Commentary  on  Paley's  Natural  Theology;  a  work  for  the 
undertaking  of  which  the  venerable  author,  at  an  advanced 
period  of  life,  deemed  it  necessary  to  subject  himself,  by  way 
of  preliminary  discipline,  to,  a  regular  course  of  anatomical 
study.  Those  who  reason  from  premises,  by  which  the>march 
of  genius  is  not  to  be  circumscribed,  may  be  puzzled  at  finding 
that  the  invest^ation  of  the  structure  of  a  sloth  or^hippopota- 
.m)is  may  peradventure  have  occupied  some  of  those  hours  which, 
in  their  narrow  estimate  of  probabilities,  or  of  the  limits. of 
human  capacity,  they  imagined  to  be  exclusively  devoted  to 
the  enucleation  of  legal  difficulties,  the  adjustment  of  the  poli- 
tics of  Europe,  and  t^e  settlement  of  the  great  domestic  ques- 
tion of  Reform. 

How  far  the  multifarious  pursuits  in  which  Lord  Brougham 
is  engaged  may  consist  with  the  .successful  cultivation  of  that 
department  6f  l^w,  Mrhjch  it  is  his  duty,  in  the  discharge  of  his 
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high  judicial  functions,  to  administer,  and  with  the  principles 
and  practice  of  which  he  was  confessedly,  when  he  was  raised  to 
his  present  station,  entirely  unacquainted,  we  shall  not  in  this 
place  undertake  to  discuss.     Law  is  a  jealous  mistress,  and 
seldom  imparts  her  favours  to  votaries  whose  assiduities  are 
divided  witii  other  objects  of  attachment — by  favours,   we 
mean  '^  the  gladsome  light  of  jurisprudence,*'  as  Lord  Coke 
calls  it;  not  the  honours  and  emoluments  which  may  or  may 
not  accompany  such  light,  though,  for  the  nonce,  they  may  be 
said  to  accompany  it  like  a  shadow,  seeing  that  the  shadow 
is  greatest  when  the  light  is  least.     But  to  Lord  Brougham, 
if  we  may  rely  upon  those  who  swear  by  and  for  him,  all 
things  are  possible,  or  rather,  in  his  hands  that  which  is 
impossible  is  practicable,  and  practicable   it  should  seem, 
according  to  the  swaggering  paradox  of  Napioleon,  because  it 
is   impossible.     When,  in  the  last  session  of  parliament, 
some  notice  was  taken  in  the  House  of  Commons  of  the  in- 
convenience likely  to  result  from  the  appointment  of  a  Nisi 
Prius  advocate,  whose  professional  pretensions  were  founded 
rather  upon  his  eloquence  than  upon  his  law,  to  fill  an  ofSce, 
the  duties  of  which  cannot  be  efficiently  discharged  without  a 
profound,  or,  at  any  rate,  a  competent  knowledge  of  the  law 
of  real  property,  the  present.  Attorney-general  assured  the 
House  and  the  country,  that  if  he  knew  any, thing  of  his 
noble  friend.  Lord  Brougham  would  either  speedily  qualify 
himself  for  his  high  office,  or  perish  in  the  attempt.     Botli 
the  pledge,  and  the  way  in  which  it  was  or  was  not  to  be  fulr 
filled,  bad  an  air  of  chivalry  peculiar  to  the  speeches  _and  the 
character  of  the  Attorney-General.     If  we  remember  rightly 
the  phraseology  of  Sir  Thomas  Denman,  and  understand 
correctly  the  process  of  reasoning  by  which  he^  arrived  at  his 
conclusions,  it  was  by  Lord  Brougham's  Herculean  powers  of 
application  as  well  as  by  the  extraordinary  depth  and' strength 
of  his  understanding,  that  the  splendid  result  he  anticipated 
was  to  be  so  speedily  accomplished.     Be  that  as  it  may,  the 
last  Number  of  the  Reports  of  Messrs.  Russell  and.Mylne 
contains  five  of  his  Lordship's  judgments;  we  have,  therefore, 
a  foot  from  which  we  may  in  some  measure  judge  of  the 
judicial  Hercules;  a  brick,  from  which  .some  conjectures  may 
be  formed  by  the  profession  as  to  the  strength  and  durabSity 
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of  the  structure  shadowed  forth  in  the  vaticinations  of  the 
Attomey^eneral. 

Of  the  five  cases  in  the  Number  of  the  Reports  before  us,  one 
(Bird  V.  Hustler)  turns  upon  the  construction  of  the  thirteenth 
of  Lord  Lyndhurst*s  orders.  In  the  course  of  his  judgment 
Lord  Brougham  took  occasion  to  observe,  that  he  had  con- 
fcrred  with  the  Vice  Chancellor,  one  of  the  firamers  of  the 
order  in  -question,  and  that  his  Honour  entirely  concurred 
with  him  in  the  construction  which  he  put  upon  it  Shewen 
v»  Vanderhost  is  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls,  whereby  his  Honour  over*ruled  an  exception  to 
the  Master's  report.  A  creditor  had  applied,  under  the  eorar 
mom  decree  in  an  administration  suit,  to  prove  a  debt  which 
was  barred  by  the  Statute  of  Limitaticms.  The  executors 
refused  to  interfere,  but  the  plaintiff  in  the  suit,  a  residuary 
legatee^  insisted  on  setting  up  the  objection  of  the  statute,  and 
the  Master  having  allowed  the  objection,  the  exception  was 
t«keato  that  part  of  the  report  in  which  the  creditor's  ohum 
was  thus  rejected.  The  Chancellor  affirmed  in  this  case  the 
judgment  of  the  Master  of  the  Rolls.  Churchman  v.  Ireland 
is  an  appeal  from  the  Vice  Chancellor's  decision  which  is 
affirmed;  •  and  the  two  other  cases  are  appeals  from  decrees 
of  the  Master  of  the  Rolls,  in  both  of  which  his  Honour's 
decisions  are  reversed.  Since  the  present  Chancellor  has 
been  raised  to  the  woolsack,  not  less,  we  believe,  than  one- 
third  of  the  decrees  made  at  the  Rolls  has  been  reversed  upon 
appeal;,  a  striking  result,  when  compared  with  the  very  few 
instances  in  which  the  decisions  of  the  present  Master  of  the 
Rolls  were  disturbed  by  Lord  Brougham's  predecessor. 

Pritchard  v*  Draper  does  not  involve  any  point  of  law,  so 
far  at  least  as  the  ground  of  the  reversal  is  concerned,  which 
turns  chiefly  upon  a  diflbrence  of  opinion  between  his  Lord- 
ship and  the  Master  of  the  Rolls  as  to  the  ^ect  of  certain 
evidence  taken  in  the  cause.  Churchman  v.  Ireland  and 
Jones  V.  Scott  both  involve  points  of  very  considerable  im- 
portance, and  have  both  given  rise  to  much  comment  at  the 
.Bar,  and  among  the  profession  generally.  We  shall  proceed, 
therefore,  to  notice  each  of  these  cases  with  as  much  detail  as 
our  limits  will  permit. 

Churchman  v.  Ireland  involves  a  question  of  election  under  a 
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will  whereby  the  testator  gave,  devised,  and  bequeath^  "  all  and 
singular  my  estate  and  effects  whatsoever  and  wheresoever,  and 
of  what  nature  or  kind  soever,  both  real  and  personal,  which  I 
shall  die  possessed  of,  interested  in,  or  entitled  unto,"  to  trus- 
tees, their  heirs,  executors,  administrators  and  assigns,  iqpon 
truft,  to  apply  a  portion  of  the  rentd  and  dividends  to  the  suppof  t 
of  the  testator^s  son,  John;  and,  subject  to  the  payment  of  oer-> 
tain  other  sums,  upon  trust,  to  invest  the  residue  of  such  rentS) 
ftc.  and  after  the  death  of  his  said  son,  to  sell  and  dispose  of 
all  his  (the  testator's)  then  real  and  personal  estate,  and  apply 
the  produce  of  such  sale  in  manner  therein  mentioned;  Some 
time  after  the  date  of  his  will  the  testator  purchased  some 
land  adjoining  to  his  other  estate,  and  the  question  in  the 
cause  was,  whether  John,  to  whom,  as  the  lestator's  heir  at 
law,  this  land  descended,  ought  to  be  put  to  his  election.  The 
Vice  Chancellor  decided  that  the  heir  was  bound  to  elect,  and 
flrom  that  decision  the  appeal  was  brought. 

The  cases  in  which  a  question  of  election  has  been  raised 
with  reference  to  an  heir  at  law  taking  by  descent  afl»r-pur- 
chased  lands  which  his  ancestor  may  have  attempted  to  devise 
to  others,  and  also  claiming  personal  benefits  under  his  ances- 
tor's will,  are  not  numerous ;  and  the  ground  of  the  decision  in 
the  only  case  where  an  heir  at  law  so  circumstanced  was  put  to 
his  election,*  Thellusson  v.  Woodford,  in  which  case  the  language 
of  the  will  was  very  peculiar,  was  laid  down  with  sufficient  dis- 
tinctness. The  general  rule  has  been  stated  to  be,  that  where  a 
testator  gives  benefits  by  his  will  to  AB,  and  also  gives  the  pro- 
perty of  A  B,  whether  by  mistake  or  otherwise,  to  another  pei^ 
son;  A  B  is  put  to  his  election,  because  he  cannot  take  benefits 
under  the  will  and  at  the  same  time  retain  property  in  contradic- 
tion to  the  provisions  on  the  face  of  the  instrument.  *  But  if  A  B 
be  the  heir  at  law,  and  the  property  attempted  to  be  devised  by 
the  testator  be  land  purchased  subsequently  to  the  date  of  the 
will,  which  the  heir  takes  by  descent,  it  was  doubtful,  before 
the  case  of  Thellusson  v.  Woodford,  whether  the  rule  would 'ap- 
ply to  him  for  two  reasons :  first,  because  the  doctrine  of  election 
is  founded  upon  an  implied  condition,  and  the  heir's  title  by 
descent  cannot  be  affected  by  implication ;  and,  secondly,  be- 
cause the  Court  was  supposed  to  be  incapable  of  collecting 

» 13  Ves.  209;  1  Dow,  249. 
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case  of  ^  Burke  v.  Jones,  a  notion  to  that  efieet  prevailed 
among  the  profession,  but  it  would  exclude  the  operation 
of  the  statute  in  respect  to  all  debts  not  barred  by  lapse  of 
time  at  the  death  of  the  testator.*  The  distinction  between 
real  and  personal  estate  relied  upon  by  the  Master  of  the 
Rolls,  is  never  once  grappled  with  or  even  directly  noticed 
by  the  Chancellor  in  the  course  of  his  long  judgment.  It  is 
met  only  by  the  inquiry  whether  the  testator's  mistake  with 
respect  to  the  tenure  can  make  any  difference  as  to  his  in- 
tention to  keep  alive  his  debts,  and  by  an  argument,  the 
object  of  which  is  to  show  that  a  trust  made  by  a  will  of  per^ 
•sonal  estate  for  the  payment  of  the  testator's  debts  is  not 
contrary  to  law,  but  merely  nugatory,  and  superfluous.  Now 
the  mistake  of  the  testator  as  to  the  nature  of  the  property 
may  make  no  difference  as  to  his  intention  to  keep  alive  his 
debts,  but  intention  is  not  the  only  point  to  be  considered  in 
determining  the  validity  of  a  testamentary  disposition;  the 

* 

main  question  is,  whether  that  intention  contravene  a  settled 
rule  of  law,  for  in  that  case  it  cannot  prevail,  and  might  be 
laid  entirely  out  of  the  argument,  as  it  appears  to  have  been 
by  the  Master  of  the  Rolls.  Let  us  see  then  the  reasoning 
by  which  Lord  Brougham  endeavours  to  show  that  the  tes- 
tamentary disposition  in  question  is  not  contrary  to  law,  but 
-only  superfluous  ;  and  if  only  superfluous,  eaUd^  as  be  main- 
tains, for  the  purpose  of  excluding  the  operation  of  the  statute 
of  limitations. 

"  Coming,  however,  to  that  upon  which  chiefly  the  argument 
must  be  put,  that  by  a  trust  for  payment  of  debts  you  convert  the 
creditor  into  a  ceitui  que  trusty  and  that,  as  between  him  and  the 
trustee,- time  shall  not  run  to  create  a  bar,  it  was  said,  and  his 
Honor  seems  to  have  been  pressed  by  the  argument,  that  a  trust 
made  by  a  will  of  personal  estate  for  payment  of  debts  is  to  be 
deemed  an  act  wholly  void  and  contrary  to  law.  Now,  I  hold  it 
to  be  one  thing  for  an  act  to  be  merely  nugatory ;  another,  and  a 
very  different  thing,  for  such  act  to  be  wholly  illegal  and  void.  A 
'  man  may  take  in  one  way  what,  but  for  a  particular  provision,  the 

>  Burke  v.  Jones,  2  V.  &  Beames,  27^,  where  all  the  cases  and  dicta  beviog 
iipon  the  question  are  elaborately  examined  by  Sir  T.  Plumer. 

*  Hargreaves  v.  Mitchell,  6  Mad.  326 ;  Hughes  v.  Wynne*  1  Tom.  &  Ross. 
307  y  RandeH  t.  Carpenter  2  Y*  &  Jcrvis,  484; 
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law  would  have  given  him  in  another.  •  I  iiannot  say  that  su^bh  a 
prevision  is  absolutely  illegal,  though  it  may  he  altogether, unna* 
eeasary.  When  a  person  merely  orders  that  to  be  done,  whicli;  if 
he  had  not  so  ordered,  the  law  would  have  done  for  him,  he  does 
not  come  under  the  description  of  giving  a  direction  which  is  void 
as  being  contrary  to  law*  Some  directions  may  be  imagined  which 
would  be  superfluous  in  respect  of  the  nature  of  the  debt;  others* 
in  respect  of  the  fund  on  which  the  debt  is  charged.  Of  the 
former  kind  would  be  a  proviso  that  specialty  debts  should  be 
paid  out  of  the  freehold  estate ;  of  the  latter,  the  qlause  before  us 
is  an  example.  Other  directions  again  are  superfluous,  not  in 
respect  of  the  fund  or  the  species  of  the  debt,  but  the  quality  of 
the  debtor,  the  situation  and  circumstances  of  the  person  making 
the  will.  Thus  a  trader  within  the  bankrupt  laws,  and  the  47  G.  3, 
would  do  what  is  superfluous,  if  he  charged  his  simple  contract 
debts  upon  his  freehold  estate ;  though  with  respect  to  a  person 
not  within  those  laws  and  that  statute  it  would  be  otherwise.  In 
the  case  put,  the  act  of  the  trader  is  superfluous ;  but  it  is  not 
ill^al,  nor  is  it  necessarily  void.  There  is  this  difference  it  is 
true,  that  the  remedy  is  somewhat  different  under  the  trust  or 
charge  created  by  such  clauses,  flrom  that  which  would  be  given, 
if  the  matter  were  lefl;  merely  to  the  operation  of  the  law.  But 
still  what  is  done  is  superfluous ;  and  yet  it  is  dear  that  if  a  bond 
debt  were  charged  upon  his  freehold  estate  by  the  wfll  of  the 
obligor,  although,  in  the  ordinary  case,  satisfaction  would  be  pre- 
sumed afler  twenty  years,  all  Courts,  whether  of  law  or  equity, 
would  hold  that,  even  after  thirty  or  forty  years  had  elapsed,  the 
charge  took  it  out  of  the  operation  of  the  rule,  which  has  become 
by  analogy  a  sort  of  judicial  period  of  limitation.  And  so,  I  ap- 
prehend, if  a  trader  charge  upon  his  freehold  estates  debts  against 
which  the  statute  has  run,  though  hot  at  the  date  of  his  will,  yet 
at  the  time  of  his  decease,  his  debts  will,  notwithstanding  both  the 
statute  and  the  superfluousness  of  the  direction,  be  payable  pri- 
marily out  of  his  personal,  and  then  out  of  his  real  estate,  just  as  if 
the  six  years  had  not  expired,  or  the  direction  had  been  operative 
in  other  respects.  That  the  superfluousness  of  a  direction  does 
not  prevent  it  from  keeping  a  debt  out  the  statute,  which  but  for 
such  direction  woidd  be  barred,  is  clear  from  various  cases.  The 
intention  to  keep  alive  the  debt  is  recognized  by  Lord  Eldon,  in 
ex  parte  Dewdney,  as  the  main  foundation  of  the  principle.  If  it 
be  contended  that  the  testator  only  means  to  charge  his.  personal 
estate  with  his  just  debts  ;  in  other  words,  such  as  shall  be  found 
legally  due  -at  the  time  of  the  demand,  and  therefore  not  such  ad 
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would  be  legdly  barred ;  k  may  be  answered,  that  precisely  the 
sftme  'argument  applies  to  a  charge  of  debts  upon  real  estate, 
which  it  is  admitted  will  take  them  out  of  the  statute.  •  •  The  only 
question  is,  whether  there  exists  any  difference  between  a  chwge 
upon  the  real  and  a  charge  upon  the  personal  estate.  I  have 
given  my  reasons  for  thinking  that  no  such  distinction  can  be 
maintained.  My  opinion  is  confirmed  by  what  I  find  in  the  re- 
porter's note  to  the  ease  of  Jones  v.  Lord  Strafford/  from  which 
it  appears  that  the  point  now  before  the  Court  was  at  the  date  of 
his  book  (1749)  altogether  unsettled;  and  all  the  inquiry  I  have 
been  able  to  make  leads  me  to  suppose  that  the  point  has  never 
yet  received  a  judicial  decision." — p.  272. 

Now  the  admission  that  a  charge  for  payment  of  debts 
upon  personal  estate  is  nugatory  and  superfluous,  appears  to 
us  to  establish  conclusively  the  proposition  against  which 
his  Lordship's,  argument  is  directed,  namely,  that  there  is  a 
difference  between  a  charge  upon  real  and  a  charge  upon 
personal  estate  for  .the  payment  of  debts.     It  is  clear  that  a 
charge  for  payment  of  debts  upon  real  estate  is  not  nugatory 
juid  superfluous ;  it  is  operative,  inasmuch  as  it  raises  a  trust 
in  favour  of  creditors,  and  prevents  debts  legally  subsisting 
at  the  death  of  the  testator  from  being  barred  by  lapse  of 
time.    And  why  has  it  that  eflect?    Because  it  brings  into 
play  a  new  fund ;  because  it  charges  a  fund  not  by  law  liable 
for  the  payment  of  debts.     Hence  a  trust  is  crealed  beyond 
the  legal  liability  of  the  testator  which  equity  will  see  exe- 
cuted for  the  benefit  of  creditors  of  all  classes,  and  the  debts 
so.  converted  into   trusts  are  recoverable  at  any  indefinite 
period  of  time,  because  a  trust  is  not  within  the  statute  of 
limitations.^    But  none  of  theSe  reasons  are  applicable  to  a 
charge  for  payment  of  debts  upon  personal  estate.     Such  a 
.charge  creates  no  new  fund  for  the  benefit  of  creditors^  jit 
a.fiects  only  a  fund  already  by.  law  liable  for  the  payment  of 
;debts,    and  which   the   testator  cannot   exempt   fi*om  that 
liability ;  it  does   not  extend  and  cannot  diminish  the  tes- 
tator's  legal    liabilities,    but   leaves   them  exactly   ais   they 
would  have  been  had  no  such  ^nugatory  and  superfluous' 

•  •  •  •  €  * 

'3P.W.79.  .   :         .     . 

«  March,  129;  2  Salk.  124 ;  1  Sch.  &  Lef.  428;  2  Swanst.  609.    But  see 
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charge  been  made.  It  raises  qo  ^st  therefore,  and  the 
operation  of  the  statute  of  limitations  cannot  be  afiected 
by  it.  Suppose,  whidi  is  one  of  the  'cases  put  in  the  rei- 
porter's  note  by  which  Lord  Brougham  states  .  that  his 
opinion  is  confirmed,  and  which  his  Lordship,  by  the^  way, 
erroneously  conceived  to  be  the  note  of  Mr.  Cox;  artestatot 
were  to  direct  that  his  book  debts  should  be  paid'  out-  of 
his  personal  estate  before  his  bond  debts ^^yxdi  a  direction 
would  be  plainly  void.  So  if  he  were  to  direct  that  the  pay- 
ment of  his  book  debts  out  of  his  personal  estate  should  hot 
be  postponed  to  that  of  .his  specialty  debts,  but  that  both 
should  be  paid  pari  passu,  such  a  direction  would  be  equally 
contrary  to  law;  yet,  if  the  Chancellor's  decision  can  be 
supported,  he  has  nothing  to  do,  in  order  to  efiect  the  same 
object,  but  to  create  a  trust  of  his  personal  estate  for  the  pay- 
ment of  his*  debts;  under  which  trust  the  specialty  creditors 
may  be  deprived  of  their  priorities,  and  be  compelled  to  come 
in  pari  passu  with  simple  contract  creditors,  or  even  be  post- 
poned to  simple  contract  creditors,  whose  debts  moreover,  as 
in  the  case  before  us,  may  have  been  legally  barred  by  lapse 
of  time.  How  a  direction,  admitted  to  be  nugatory  and  super- 
fluous, can  at  the  same  time  be  held  operative  to  an  intent  so 
materially  affecting  the  rights  of  creditors,  and  introdu6ing 
so  important  an  iimovation  in  the  administration  of  legal 
assets  is  not,  in  the  viiew  which  we  venture  with  all  humility 
to  take  of  this  subject,  perfectly  clear  or  intelligible.  '  Nor  is 
the  difficulty  removed  by  the  examples  which  his  Lordship 
gives  of  what  he  considers  superfluous,  though  not  inoperative 
testamentary  directions.  The  charge  upon  fi*efehotd  estate 
of  a  bond  debt,  for  instance,  thirty  or  forty  years  old;  by  the 
will  of  the  obligor,  seems  to  us  to  be  any  thing  but  a  super- 
fluous direction,  for  though  the  mention  of  the  fiind  which  is 
liable  to  the  payment  of  such  a  debt  is  unnecessary,  it  is' clear 
that  if  a  bond  of  that  age  were  not  specifically  recognised  and 
directed  to  be  paid,  satisfaction  of  it  would  be  presumed. 
How  can  a  specific  direction  to  pay  a  particular  debt,  without 
which  such  debt  would  not  be  payable,  illustrate  the  case  of 
a  superfluous  direction  to  pay  debts,  without  which  such  debts 
would  be  equaUy  payable?  The  part  of  the  direction  to  pay 
the  bond  debt  which  specifies  the  fund  out  of  which  it  is 
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payable,  ia  mere  surpluyige,  and  has  consequently  no  opera* 
tion  beyond  what  the  law  would  intend  if  no  mention  of  the 
fond  had  beai  made ;  for  expressta  eorum  qua:  taeiti  insuni 
MJAti?  operatur.  But  a  direction  to  pay  debts  out  of  personal 
estate  is  aU  surplusage ;  and  yet  surplusage  as  it  is  admitted 
to  be,  it  is  to  have  an  operation,  according  to  the  new  doctrine, 
extending  &r  beyond  what  would  be  legally  implied,  if  it  were 
not  introduced,  and  equivalent  in  its  consequences  to  an  ex* 
press  waiver  on  the  part  of  the  testator  of  all  the  benefit  and 
protection  against  stale  and  unfounded  claims  which  are 
given  by  the  statute  of  limitations.  In  another  imaginary 
case  put  by  his  lordship,  that  of  a  trader  having  charged  upon 
his  fioeehold  estate  debts,  not  barred  at  the  date  of  his  will, 
but  barred  at  the  time  of  his  decease,  the  conclusion  that  such 
debts  would  be  payable,  just  as  if  the  six  years  had  not 
expired,  is  at  variance,  it  will  be  observed,  with^the  settled 
rule  of  law,  recognised  by  Lord  Brougham  in  other  parts  of 
his  judgment,  whereby  it  is  decided  that  debts  against  which 
the  statute  has  run  at  the  decease  of  the  testator  cannot  be 
revived.  That  rule  was  not  established  until  the  year  1813, 
but  there  existed,  as  we  have  already  mentioned,  a  floating 
notion  among  the  profession,  founded  rather  upon  cficto  than 
authorities,  that  a  devise  for  payment  of  debts  would  re- 
vive the  remedy  after  it  had  been  barred  by  lapse  of  time. 
To  this  opinion  Lord  Eldon  alludes  in  £x-parte  Dewdney 
(heard  in  1808),  which  Lord  Brougham  cites  in  support  of 
his  general  argument.  How  far  the  language  of  Lord  Eldon 
in  that  case  is  favourable  to  the  doctrine  by  which  testators 
are  to  be  deprived,  or  are  supposed  desirous  of  depriving 
themselves  of  the  benefit  of  the  statute,  may  be  inferred  firom 
the  following  passage : 

• 

"  A  devise  for  the  payment  of  debts  may,  as  has  been  said,  re- 
vive the  remedy;  but  the  ground  is  that  the  testator  is  understood 
to  intend  that  it  shall  be  revived ;  how  correctly,  I  admit  with  Sir 
Samuel  Romilly,  is  extremely  questionable.  Testators  would  be 
much  surprised,  if  aware,  that  in  the  administration  of  their  assets, 
deb^s,  which  they  supposed,  perhaps  knew  to  be  discharged  long 
before,  would  be  considered  to  be  intended  to  be  again  paid,  if  they 
should  die  without  evidence  of  the  payment.    That,  however,  goes 
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upcm  the  supposed  intention  to  create  a  tpist  for  all  debts,  putting 
the  statute  out  of  consideration."^ 

The  reporter's  note  to  Jones  v.  Lord  Strafford,  which  Lord 
Brougham  refers  to  as  confirmatory  of  his  opinion,  that  there 
is  no  difference  between  a  charge  for  payment  of  debts  upon 
real  and  personal  estate,  is  as  follows : 

*'  Qucere,  if  a  man  were  to  devise  his  personal  estate  upon  trust  to 
pay  his  debts,  whether  would  this,  as  creating  a  trust,  revive  a  debt 
bound  by  the  statute;  'or  would  not  such  a  devise  be  merely  void, 
as  saying  no  more  than  the  law  of  course  says,  viz.  that  a  man*s 
perBonal  estate  shall  pay  his  debts?  and  if  the  testator  should  say 
that  his  personal  estate  shall  not  be  liable  to  pay  his  debts,  or  that 
his  book  debts  shall  be  paid  thereout  before  his  bonds,  such  wiH 
would  be  plainly  void/' ' 

This  note  is  by  Peere  Williams,  and  was  probably  written 
by  him  at  or  about  the  time  when  the  case  of  Jones  v.  Lord 
Strafford  was  argued  (1730),  We  have  mentioned  that  Lord 
Brougham^  in  delivering  his  judgment^  attributed  this  note 
to  Mr.  Cox;  under  which  impression  he  stated  that  the 
point  in  question  was  unsettled  at  the  date  of  Mr.  Cox'is 
edition  (1793).  This  circumstance  is  deserving  of  notice, 
because  had  Lord  Brougham  been  aware,  at  the  time  of 
delivering  his  judgment,  that  the  note  had  been  written  by  the 
reporter  of  the  case  which  occurred  about  a  hundred  years 
ago,  his  attention  might  have  been  drawn  to  the  fact  that  the 
point  mooted  by  the  learned  reporter  had  never  been  raised 
in  a  court  of  justice  in  the  course  of  a  century,  and  his  im- 
pression that  the  reporter's  opinion  coincided  with  his  own 
might  also  have  undergone  some  alteration.  To  us  it  appears^ 
that  the  opinion  of  Peere  Williams,  one  of  the  ablest  lawyers 
of  his  day,  is  not  only  not  confirmatory  of  his  lordship's,  but 
— we  suggest  it  of  course  with  all  humility — entirely  the  other 
way.  He  puts  a  query,  whether  a  bequest  of  personalty  in 
trust  to  pay  debts  would  have  the  same  effect,  as  in  his  time 
was  believed  to  result  fi'om  a  devise  of  real  estate  for  pay- 
ment of  debts;  and  he  then  negatives  the  query,  by  a  fiirther 
inquiry,  whether  such  a  bequest  would  not  be  merely  nugatory 
and  void. 

>  16  Vei.  497.  «  8  P.  W.  p.  97. 
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Considerible  stress  i§  laid  by  his  lordship  on  an  argument 
derived  from  the  supposed  necessity  of  putting  such  a  con- 
struction, if  possible,  on  every  clause  of  a  will  as  will  prevent 
it  from  being  nugatory.  Admitting  a  direction  to  pay  debts 
out  of  personalty  to  be  inoperative,  in  so  far  as  the  law  does 
this  without  such  a  direction,  the  Court  is  bound,  according 
to  the  view  which  we  understand  his  lordship  to  take,  so  to 
enlarge  the  meaning  of  such  a  direction,  if  it  can  possibly  do 
so  consistently  with  the  probable  intention  of  the  testator,  as 
to  give  it  an  operation  beyond  what  the  law  would  imply. 

"  There  is  another  consideration,"  says  his  lordship,  "  not  much 
referred  to  in  the  argument.  Are  we  not  bound,  in  construing  a 
will,  rather  to  presume  in  favour  of  that  view  which  makes  each 
clause  operative,  than  of  that  which  leaves  any  clause  whoUy  inope- 
rative and  nugatory  ?  If  the  clause  charging  debts  on  the  personal 
be  not  taken  as  meaht  to  exempt  them  from  the  operation  of  the 
statute,  what  meaning  can  you  possibly  ascribe  to  it?  The  words 
are  natural  and  sensible  if  they  be  supposed  to  mean  *  I  desire  that 
the  statute  shall  notTun  against  my  debts;  that  no  advantage  may 
be  taken  of  the  unconscientious  plea  which  only  bars  the  remedy, 
but  does  not  put  an  end  to  the  obligation.'  Unless  you  suppose 
this  to  be.  the  object  of  the  clause,  it  fails  of  all  effect;  it  is  only 
spying,  /  Let  my  debts  be  paid  as  the  law  will  take  care  to  do  whe- 
ther I  desire  it  or  not — nay,  in  spite  of  my  desiring  the  contrary.' 
I  cannot,  without  violence  to  probability,  suppose  that  all  men, 
professional  as  well  as  laymen,  have  continued  for  so  long  a  time 
to  put  this  clause  into  their  wills,  when  they  have  no  real  property 
to  dispose  of,  without  any  sense  or  purpose.  .  That  would  be  to 
reject  the  words  as  devoid  of  meaning;  whereas  the  rule  is,  rather 
to  adopt  that  construction  which  will  give  force  and  efiect  to  every 
part  of  the  instrument."— p.  271. 

We  take  the  rule  rather  to  be,  as  v^e  have  before  quoted  it, 
that  the  expression  in  an  instrument  of  that  which  the  law 
would  imply  if  it  were  not  expressed,  has.no  operation  be- 
yond the  tacit  implication  of  law.  Judges  are  not  bound,  as 
we  conceive,  to  cast  about  for  a  meaning  in  order  to  give 
effect  to  the  surplusage  of  testators  or  conveyancers.  Direc- 
tions to  be  buried  or  to  pay  funeral  expenses  out  of  personalty 
fiirnisfa  examples  of  such  superfluities  in  wills.  Half  a  cen- 
tury  ago  a  form  for  the  commencement  of  wills  to  this  effect,  was 
in  common  use :  ^^  First,  I  give  my  body  to  the  earth,  whereof  it 
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is  made,  to  be  interred^  8u;/'<  Here  the  notion  of  a  gift  is  purely 
figurative^  and  thedirection  of  course,  to  any  l?gal  or  pri^ctical 
intent,  superfluous.  A  direction  to  pay  funeral  expenses  out 
of  personalty  is  of  the  like  nature,  inasmuch  as  the  payment  of 
such  expenses  is  the  first  duty  which  the  executor  is  bound 
to  perform.  But  according  to  the  new  doctrine  he  is  bound 
to.  do  this,  and  something  more ;  for  in  order  that  the  direc- 
tion may  not  be  nugatory^  in  order  that  the  testator  or  his 
conveyancer  may  be  relieved  firom  the  supposition  of  having 
superfluously  directed  that  to  be  done  which  the  law  has  done 
already,  it  follows,  we  suppose,  as  a  corollary  from  the  new 
doctrine,  that  the  executor  is  converted  into  a  trustee,  and 
the  undertaker  into  a  cestui  qui  trust,  and  that  the  bill  of  the 
latter  would  be  recoverable  at  any  indefinite  period  of  time,  if 
by  any  accident  it  should  happen  that  his  demand  had  not 
been  made  within  six  years,  or  if  a  second  demand  were  made 
after  the  lapse  of  six  years,  and  the  executor  had  lost  his 
vouchers  for  the  satisfaction  of  the  first.  A  nice  point  might 
arise,  whether  a  debt  accruing  after  the  death  of  the  testator 
would  fidl  within  the  rule  by  which  debts  are  converted  into 
trusts;  but  as  funeral  expenses  are  commonly  coupled  with 
debts  in  the  clause  directing  their  pajrment,  it  is  to  be  presumed 
that  the  undertaker's  claim  would  fall  within  the  equity  if  not 
the  letter  of  the  rule. 

We  shall  make  one  more  extract  from  his  lordship's  judg- 
ment, in  order  to  bring  under  the  view  of  our  readers  those 
parts  of  it  in  which  he  adverts  to  the  consequences  of  the  new 

doctrine. 

...  «  % 

**  The  importance  of  this  question  will  be  obvious,  when  it  is 

observed  that  most  men's  wills  contain  a  clause  which  aflects  their 

» 

personal  property  just  in  the  same  way  as  is  done  here,  and  they 
therefore  give  exactly  the  same  protection  to  their  Creditors  which 
this  will  does;  with  tliis  difierence,  indeed,  that  here  the  intention 
is  much  more  strongly  marked  by  reason  of  the  mistake,  the  testa- 
tor having  dearly  meant  to  keep  alive  his  debts  as  against  his  free^^ 
hold  estate;  and  it  being  beyond ' dispute,,  that  the  devise  would 
have  kept  them  alive,  had  a  real  estate  existed.  The  consequence 
of  such  a  doctrine  would  be,  that  this  very  ordinary  expression  in 
a  will,  which, f where  you. seek  only  to  a^Qct  the  personal  estate,  is 
superfluous,  would -prevent  the  executor,  not. from  pleading  the 
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stetttt^  At  law,  for  of  that  defence  he  may  dtiD  avail  himadf,  Imt 
itrom  taking  advantage  of  it  against  a  auit  seeking  to  charge  him 
with  assets  in  equtty.'*-^p.  2d9« 

"  The  efieet  of  this  construction  in  the  case  of  wiDs  wiU  he,  that 
a  man's  dehts,  if  he  chooses  so  to  charge  them  upon  his  p^aftud 
estate,  provided  they  he  not  hanred  at  his  decease,  will  be  payable 
notwithstanding  any  length  of  time  that  may  afterwards  elapse*  I 
know  not  that  courts  of  equity,  any  more  than  courts  of  lawy  ought 
to  lean  against  allowing  a  man  to  make  such  declarations  of  his  in- 
tention to  have  his  debts  paid;  and  I  have  already  stated,  that  if 
this  be  not  the  meaning  of  the  clause,  I  cannot  see  to  what  it  ap- 
plies, or  upon  what  subject  matter  it  can  operate.  If  it  be  con- 
strued as  a  direction  by  the  testator  to  pay  the  debts,  without 
regard  to  the  meaning  of  the  statute,  after  his  decease,  the  Woids 
are  quite  rational  and  inteDigible,  and  at  the  same  thne  expressive 
of  an  honest  and  conscientious  intention;  for  a  man  ought  to  wish 
to  discharge  his  debts,  notwithstanding  the  lapse  of  tfme,  if  he 
knows  they  are  unpaid,  and  not  avail  himself  of  the  argUHMOt 
which  lapse  of  time  may  furnish  in  dMo" — ^p.  275« 

One  of  the  most  remarkable  features  in  this  judgment  i§ 
the  great  disproportion  between  the  foundation  laid  for  it,  and 
the  basis  actually  necessary,  under  the  circumsftances  of  th« 
particular  case,  for  supporting  a  decision  Contrary  to  that  of 
the  Court  below.  For  any  thing^  requhred  by  the  circum^ 
stances  of  the  case  to  support  the  claim  of  the  piaintifBs,  iff 
for  aught  that  was  argued  or  contended  for  at  the  bar  by  the 
counsel  for  the  plaintiffs,  the  new  doctrine  as  to  the  efieet  of 
the  common,  clause  in  wills  directing  payment  of  debts  out  of 
the  testator's  personal  estate,  seems  to  have  been  quite  gra- 
tuitously introduced.  The  circumstances  of  the  case  before 
the  Court  were  extremely  special.  First,  there  is  the  mistake 
of  the  testator  as  to  the  natufe  of  the  property  at  Tibberton; 
and  secondly,  the  fact  of  the  charge  of  debts  upon  that  estate 
supposed  to  be  freehold,  being  made  by  a  barrister,  who  must 
be  presumed  to  have  been  fully  aware  of  the  legal  conse^ 
quences  of  directing  that  charge.  From  the  first  of  these  dr* 
cnmatances  it  follows,  that  <m  the  face  of  the  will  there  is  nd 
mtpefflnoui  direction^  no  common  clause  for  payment  of  debts 
out  of  personalty;  for  where  a  testator  has  both  real  and  per'- 
flonal  estate,  a  direction  to  pay  debts  out  of  the  latter  is  not 
superfluous,  since  he  may  substitote  other  adequate  means  fof 
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Ae  natural  or  prinuury  fiind,  if  he  think  fit,  though  he  caiiiMC 
abeoliitely  exempt  that  fund  from  its  liability.  If  this  infer<« 
ence  be  correct^  a  great  part  of  Lord  Brougham's  judgmdnli 
we  submit^  beeomes  inapplicable  to  the  case  under  appeal* 
The  second  drcumstance^  that  of  the  testator  being  a  profes- 
sional man^  coupled  with  the  mistake  as  to  the  tenure^  ex^ 
dudes  all  reasonable  doubt  respecting  his  intention  to  convert 
his  debts  into  trusts^  and  consequently  to  prevent  the  statute 
from  running  against  them.  But  these  spedal  circumstances, 
which  aflTorded  almost  demonstrative  evidence  that  the  testator 
desired  to  take  no  advantage  of  the  statute — evidence  almost 
as  conclusive  as  if  he  had  declared  such  a  desire  by  express 
words — could  never  be  expected  to  concur  in  any  other  caset 
They  might  have  furnished  a  safe  and  satisfactory  ground^ 
therefore,  for  deciding  in  favour  of  the  trust  in  the  particular 
ease,  wifliout  in  any  manner  interfering  with  the  rights  of 
execut(»rB  or  creditors,  and  without  establishing  any  general 
prindple  which  should  go  to  the  recognition  of  the  right  of 
testators  to  create  thrusts,  as  against  executors,  for  the  payment 
of  debts  out  of  personal  property.  No  greater  relief  was 
sought  at  the  hearing  of  the  cause  than  a  <;oniirmatioH,  under 
the  spedal  circumstances,  of  the  trust  raised  upon  property 
supposed  to  be  freehold,  without  prejudice  to  the  rights  of  the 
executors,  or  of  the  creditors  whose  claims  were  not  legally 
barred  by  the  statute.  At  the  Rolls  all  interference  with  the 
rights  of  the  executor  was  distinctly  disclaimed  l^  the  plain*> 
tiffs' counsel;  the  executor's  exclusive  right,  as  against  all 
third  persons  to  administer  the  personal  estate  of  his  testator* 
was  not  attempted  to  be  denied ;  and  even  before  the  Chan- 
cellor, the  right  of  the  testator  to  create  a  special  trust  of  his 
personal  estate,  was  not  contended  for,  except  subject  to  the 
qualification  of  not  breaking  in  upon  the  rights  of  creditors* 
How  could  the  case,  indeed,  be  otherwise  argued  by  a  learned 
counsel,  who  has  himself,  in  a  work  of  great  authority,  rccog* 
nised  the  position,  that  "  however  personcd  property  may  be 
bequeathed,  it  must  go  to  the  executors  upon  trust  in  the 
first  place  for  the  payment  of  debts  generally?"*  The  case  of 
Spode  v.  Smith,^  was  cited  at  the  bar  in  support  of  the  pro- 

>  Cb.  Lift.  2«^b.    Co.  9,  39.  »  Sogd.  V.  and  Puidi.  49^.    eih  edit. 

«  3  Rufts.  511. 
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position  that  a  testator  .might  make  a. specific  bequest  .of  his 
leasehqld  and  pther  chattels,  which,  subject. to  the  above- 
mejg^tioned  qualification,  is  undeniably;,  but  it  was  not  fafoi^ht 
under  the  notice  of  the  Chancellor,  that  in  Spode  v.  Smith-t^e 
executor,  band  fide  assenting  to  suph  a  specific  bequest,  under 
the  conviction  th^t  jhere  were  sufficient  assets  >for  tke  i«y. 
ment  of  the.  testator's  debts,  was  nevertheless  held  liaUeas 
for  a  devc^siaviit  when  the  sufficiency  of  the  assets  became 
^oubtful.  It  is  clear,  therefore,  that  the  rights  of  the  execu- 
tor. must>.  be  co-extensiye  with  his  responsibility  for  the  eiter- 
cise  of  those  rights;  and  in  fact  the  arguments  at  the  bar  in 
support  of  the  trust  were  not  founded  upon  any  general  prc^- 
^itionin  derogation  of  the  rights  of  executors,  but  .iqion  the 
special,  circumstances  of  the, case.  In  general  the  remedy 
fought  by- a  plaintiff  exceeds  considerably  the  measure  of 
relief  which  the  law  can  afford  him,  or  which  he  expects  to 
^,  afforded  him.  In  the  case  before  us,  this  observation 
must  be  reversed.  Nothing  can  be  more  narrow  than  the 
ground  on  which  the  relief  was  claimed;  nothing  more  wide, 
an4  sweeping,  and  innovating,  than  the  jninciple  on  which 
the  relief  wa^  afforded.  The  consequences  of  the  new  doc- 
trine are  but  partially  adverted  to  in  his  lordship's  judgment; 
nor  is  it  easy,  or  possible,  perhaps,  to  foresee  at  once  all  the 
conse^ences  which  may  result  firom  it.  ^  It  is  admitted,  that 
it  will  have  the  effect^  of  virtually  repealing  the  Statute  of 
JLtimitations,  in  all  cases  where  a  testator  has  inserted  in  his 
will. the  common  direction  for  .payment  of  debts  out  of  per- 
sonalty, and  a  claim  is  made  against  his  estate  which  might 
heretofoi:e  have  been  successfully  resisted  in  equity  as  well  as 
,at  law,^  on. th^  ground  of  lapse  of  time.  But  it  is  said,  that 
this  is  a. consequence  which  ought  not  to  be  deprecated,  be- 
cause the  objiigation  to  pay  a  debt  barred  by  the  statute  remains 
in  faro  conscieniue,  that  this  obligation  extends  to  the  rejM'e- 
s§^tatives  of  the  debtor,  and  that  testators  should  be  pre- 
vented,  if  possible,  "  from  sinning  in  their  graves."^  This  is 
om  view,  and  it  may  be  designated  the  sentimental  or  roman- 
tic,, aad,^  in  some  sort,  the  touching  view  of  the  matter.    There 

*  This  expression,  which  has  become  one  of  the  cumnt  bye-phrases  always  used 
in  coarts  of  equity  on  the  fitting  occasion,  fell  from  Sir  John  Strange  in  Thomaa  ?• 
Brittnell,  2  Ves.  sen.  314. 
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IS  siiiblilier  view  on  "which  the  framers  of  the  act  of  21  Jac.  1, 
t:  f6,  proceeded,  and  which  is  founded  partly  on  the  policy 
of'fbcing  a  limit  to  litigation,  dnd  partly  on  the  presiimption 
•that  after  a  certain  lapse  of  time  a  debt  has  been  paid,' and 
Ae  debtor's  voucher  destroyed  or  lost,  and  on  the  linseiiti- 
mental  hypothesis,  that  a  roguish  soi-disant  creditor  Is  more 
likely  to  sin  out  of  his  gr(we,  than  an  unconscientious  creditor 
m  it.     Whether  it  would  have  been  the  wiser  course  to  up- 
hold strictly  or  to  relax  the  principle  of  the  statute,  and  whe- 
ther farther  relaxation  of  that  principle  consist  with  policy  or 
justice/  are  questions  upon  which  opinion  has  varied  much 
among  those  who  have  administered  the  law,  and  may  s6Il 
continue  to  vary  among  those  who  seek  to  refoirm  our  legal 
institutions.     In  Hellings  v.  Shaw,^  Chief  Justice  Gibbs  6b- 
-served,  that  if  the  Courts  could  retrace  their  steps,  and  aiee 
all   the  conseiquences  that  have   arisen,   they  wotQd  have 
deemed  it  better  to  adhere  to  the  precise  words  of  the  statute, 
than  to  attempt  to  relieve  in  particular  cases.     And  Dallas  J. 
said,  that  {Mrivate  justice  as  well  as  public  convenience'  de- 
manded that  plaintiffs  should  be  uiged  to  use  due  diligence, 
and  that  a  defendant  should  not  be  under  the  necessity  of 
{>re8^rving  his  vouchers  beyond  a  due  time,  for  how  would 
they,  accumulate!  and  his  witnesses  would  die.     But,  what- 
ever may  be  the  expediency  of  the  statute,'  it  is  plain  that  a 
testator  ought  not  to  be  deprived  of  its  benefits,  unless  he  has 
maciifested  an  intention  to  waive  them  either  by  express  words 
jor  legal  implication.   In  the  particular  case  which  the  Chancel- 
lor  was  called  upon  to  decide,  there  was  a  concurrence  ol 
special  sircumstances  which  furniaihed  a  satisfactory  ciue  to 
the  testator's  intention  to  waive  the  benefit  of  the  statute  ;  bat 
it  seems  too  strong  a  measure  to  Eviscerate  a  general  principle 
froin .  the  extremely  special  circmnstances  of  that  particular 
case^  which  general  principle  goes  to  fix  the  like  intenticm  6n 
4^ery  testator,  whose  will  contains  a  clause  coniimon  to  mnety 
wills  out  of  a  hundred,  where  there  is,  ex  concessis,  no  clue 
whatever  to  such  intention,  and  where  the  inference  of  inten- 
tion  is  founded  on  this  extraordinary  reasoning,  that  because 
a  man  declares  in  his  will  his  desire  to  fulfil  a  legal  obligation 
without  more,  he  shall  be  presumed  by  such  declaration  to 
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have  waived  tbe  legal  jNrotection  by  which  that  ol^igstiaa  it 
lunited.  But  the  virtoal  repeal  of  the  statute  of  timit^tioiis 
IB  the  vaat  number  of  cases  ta  which  the  principle  of  tibe.  da- 
i^9¥>n  i^j^Uea,  is  but  one  of  the  consequences  which  wffi  reauh 
&im  the  new  doctrine*  That  doctrine^  if  estabK^d^  wilL  in 
all.  those  cases,  that  is  to  say,  in  nkie  cases  of  testamantaqr 
suppositions  of  personalty  out  of  ten,  coiwert  legal  into  eqintar 
hie  assets,  and  in  a  great  number  of  them  cieate  a  necessity 
£»r  suits  in  equity  for  the  administration  of  the  assets,  whidi 
aedessily  wouU  iiot  otherwise  have  existed— *-it  will  deprive 
er^diitoprs  of  their  legal  piioritiea,  and  open  a  door  to.  vajtt^ 
pr^ereaces  of  simple  contract  to  specialty  creditors — ^it  vdM 
tt3^uf  (|ge  stale  demands,  invite  fraudulent  speculators^  create 
a  peq^tuity  of  litigation,  and  raise  blots  upon  the  titles  ta  a 
bu^e  portion  of  the  leasehold  pr(q>erty  in  the  kmgdom)  by 
«lfe^tiag  such  property  with  new  liabilities  and  a  new  i^cies 
of  idaeumlnrance,  of  which  the  first  notice  is  the  judicial  aa- 
;u>ii0cenient  that,  there  is  no  difference,  in  point  of  principle 
qf  consequences,  between  a  charge  upon,  real  and  a  charge 
Mi^n.  personal  estate  for  the  payment  of  debts;  a  doctrine 
unsupported  by  authority,  and  not  even  noticed  in  any  printed 
]book,  save  in  a  note,  by  way  of  qu6Bre,  to  a  case,  wheiem  it 
.mas  mooted  a  hundred  years  ago  by  a  r^orter,  and  apparency 
no  sooner  mooted,  than  rented. 

There  was  a  second  question  raised  in  the  cause,  wheth^ 
the  adv^tisement  published  in  the  Gloucester  Newspapers  by 
the  administratrix  took  the  del^  Qut  of  the  Statute  of  Limita- 
tions, supposing  the*  will  to  be  insufficient  for  that  purpose. 
•The  authority  reUed  on  for  the  affirmative  of  thi^  question, 
was  that  (^  Andrews  v«  Brown,^  int  which  it  was  held,  **  that 
if  a  man  has  a  debt  due  to  him  by  note,  or  a  book  debt,  and 
has  made  no  demand  of  it  for  six  years,  so  that  he  is  barred 
by  the  statute  of  limitations,  yet  if  the  debtor  after  the  six 
years  puts  out  an  advertisement  in  the  Gazette,  or  any  oth^ 
newspaper,  that  all  persons  who  have  any  debts  owing  to 
them  from  him  will  apply  to  such  a  place,  that  they  shdll  be 
paid;  this  (though  it  were  general,  and  therefore  might  be 
intended  of  legal  subsisting  debts  only,)  yet  amounts  to  such 
an  Acknowledgment  of  that  debt  which  was  barred,  as  ^1 

1  Free,  ia  Ch,  pi  385. 


wmedie  right,  md  bmg  it  out  of  the  statute  dgahi/  Th^ 
MMter  of  tht  Roib  ecmsidered  this  authority  not  iii^  pioiiit, 
iiMMnu^b  M  tlie  advertisement  hi  th^  case  before  the  Coart 
il»ervcd  to  tbe  ptfrty  to  whom  the  ciaisis  were  to-be  submitted 
Itef  lih^tty  ol  Af^rdving  or  rejecting  Cbetn,  and  by  that  pB»if 
Ae  ol^eetiofi  of  the  bar  by  lapse  of  tifxie  might  have  been 
tidMfi.  hoYi  Brougham,  on  the  eontrary,  thought  Andrewn 
V.  IBr&mi  an  authority,  ^t>k  as  H  ma4fy  that  would  have  led 
him  to  consider  the  circumstance  of  the  advertieement  ded* 
sive;  but  he  added,  that  **  the  book  in  which  Andrews  v. 
Brown  was  reported  tocts  of  no  great  repute;  and  that  the 
Judge  who  decided  the  case,  Lord  Keeper  Harcourt,  though 
a  respeetabl^  lawyer,  was-  not  to^  be  lunked-wilh  the  Parkers , 
the  Finches,  and  the  Hardwickes"^  Of  Harcourt,  it  is  true, 
that  he  is  better  known  as  a  wit  and  a  politician,  and  the  con- 
vivial assoeiateof  Swift,,  than  as  a  Chancellor;  but  touching 
the  book  (Precedents  i»  Chancery,)  in  which  Andrews  v. 
Brown  \s^  seported,  we  must  take  the  liberty  c^  observing  that 
hiar  lordship  ia  quite  mistaken  as  to  its  character,  and  that,  as 
he  has  on  more  than  one  occasion  called  it  Finch's  Reports, 
(Mr-  Finch  was  the  editor  of  a  new  editions  published  \xk  1786,) 
he  probably  coi^ounds  it  with  some  other  book  of  less  autho- 
rity,, perhaps,  the  Oases  tempore  Finch.  Among  the  Reports 
of  an  earlier  date,  the  book  entitled  ^'  Precedents  in  Chanr 
eery"  has  always  been  considered  by  equity  lawyers  as  one  of 
the  nwst  valuable.  Lord  Hardwicke  has  borne  testimony  to 
ita  great  merit,  and  has  further  informed  us  that  from  the 
year  1689  to  1708,  the  notes  of  the  cases  were  taken  by  }^r. 
Pooley,  and  from  the  latter  period  to  17£2,  by  Mr.  Robins. 
Mr.  Viner  aiso  mentions,  in  bis  Abridgment,  that  m£u»y  o£  the 
cases  in  this  collection  were  reported  by  that  great  ma»  Mr. 
Pooley.^  Of  Mr.  Pooley's  greatness  Locd  S^ough^m  wQuld 
perhaps  require  a  stronger  assurance  than  the  eulogy  qf  Mi^ 

Viner; 

Vix^re  fortes  ante  Agamemnona 

Multi,  sed  omnes  illacrimabiles 

Urgentur  ignotique. 

Mr.  Robins  may  come  better  recommended  to  notice^  iqas- 
much  as  he  had  not  only  the  reputation  of  being  one  of  the 

» 1  RtisMll  &  Myhie,  209.  >  5  Via.  406,  pi.  19 
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ablest  lawyers  of  his  day^  but  was  also^  according  to  Lord 
Hardwipkq/  the  author  of  a  well-known  piece  of  pleasantry, 
vix.  'f  that  a  prayer  for.  general  relief  in  a  Bill  was  the  next 
best  prayer  to  the  Lord's  Prayer."  But  we  are  sure  that 
when  the  Chancellor  becomes  better  acquakited  with  the  Be- 
ports  in  question,  he  will  not  be  slow  to  add  his  testimony  to 
the  merits  of  Messrs.  Pooley  and  Robins,  and  to  propitiate 
their  somewhat  injured  manes  by  acknowledging  the  value  of 
their  labours. 


ART.  v.— LKi$£S  AND  AGB££M£NTS  FOR  LEASES. 


A  practice  has  prevailed  of  late  years  to  a  considerable  extent 
in  some  parts  of  the  country,  of  letting  farms  for  a  year  cer- 
tain, '^  and  afterwards  from  year  to  year  so  long  as  the  parties 
shall  please,"  by  instruments,  which,  though  purporting  to  be 
agreements,  and  accordingly  stamped  only  with  a  1/.  agree- 
ment stamp,  are  in  &ct,  to  all  intents  and  purposes,  leases  in 
prtJBsenti,^  and  constitute  throughout  the  tenancy  the  only 
written  contract  between  the  parties : — and  the  race  of  agents 
and  stewards  have  been  thrown  into  no  small  alarm  by  para- 
graphs in  the  provincial  newspapers,  informing  them,— and 
what  was  worse,  informing  tenants  also,— of  the  disability 
belonging  to  such  instruments,  but  without  suggesting  any 
means  of  escape  from  the  difficulty.  We  may,  therefore,  per- 
haps, employ  a  few  pages  useAilly  and  seasonably  in  present- 
ing, as  compactly  as  we  can,  fhe  substance  of  the  principal 
decisions  in  the  books  upon  the  subject,  and  supplying  such 
information  as  we  may  for  the  guidance  of  parties  in  this 
matter. 

In  some  early  cases,  the  mere  presence  in  the  instrument  of 
words  of  present  demise  appears  to  have  been  deemed  suf- 
ficient to  make  it  amount  to  an  absolute  lease,  though  a  fiir- 

»  3  Atk.  132. 

'  We  Deed  ftcarcely  say,  that  although  leases  for  a  term  not  exceeding  thiee  years 
are  good  without  deed,  they  must,  if  in  writing,  have  the  proper  stamp. 
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ther  and  more  fonnal  contract  might  be  contemplated  and 
stipulated  for;^  and  on  the  other  hand,  it  was  laid  down  in 
one  case,  that  the  expression,  "  1  agree  to  let  my  land,"  would 
import,  ex  vi  termini,  an  lexecutory  contract  only.*  But  it 
has  now  been  long  established,  that  the  intention  of  the  parties 
to  the  contract,  as  collected  from  the  instrument  itselfi;  fiir^ 
hishes  the  only  true  principle  of  construction.  The  general 
rule  cannot  be  more  correctly  or  perspicuously  expressed  than 
in  the  words  of  Lord  Chief  Baron  Gilbert:—"  Whatever 
urords  are  sufficient  to  explain  the  intent  of  the  parties,  that 
the  one  shall  devest  himself  of  the  possession,  and  the  other 
come  into  it,  for  such  a  determinate  time,  whisther  they  run  in 
the  form  of  a  license,  covenant,  or  agreement,  are  of  them- 
selves sufficient,  and  will  in  construction  of  law  amount  to  a 
lease  for  years,  as  effictually  as  if  the  most  proper  and  perti- 
nent words  had  been  made  use  of  for  that  purpose.  And  on 
the  contrary,  if  the  most  proper  and  authentic  form  of  words, 
whereby  to  describe  and  pass  a  present,  lease  for  years^  are 
made  use  qf,  yet  if  upon  the  whole  deed  [instrument]. there 
apjpear  no  such  intent,  but  that  they  are  only  preparatory  and 
referential  to  a  future  lease  to  be  made,  the  law  will  rather  do 
a  violence  to  the  words  than  break .  through  the  intent,  of  the 
parties^  For  a  lease  for  years  being  no  other  than  a  contract 
for  the  possession  and  profits  of  the  land  on  the  one  side,  and 
a  recompense  of  rent  or  other  income  on  the  other,. if  the 
words  made  use  of  are  sufficient  to  prove  such  a  contract,  in 
what  form  soever  they  are  introduced,  the  law.  calls  in  the 
intent  of  the  parties,  and  models  and  gpvems  the. whole 
accordingly-"^ 

We  proceed  to  an  abstract  of  the  more  recent  authorities, 
some  of  which  aire  separated  from  others,  differently  decided^ 
(but  all  professedly  with  reference  to  the  rule  of  construction 
quoted  above)  by  very  fine  lines  of  demarcation,  though  not 

*  Makton's  case,  Cro.  Elk.  33 ;  Hamngton  v.  Wise,  ibi  486. 

*  Sweeper  v.  Randall,  Cm.  EHz.  1^6. 

s  Bac.  Abr.  Leasea  (K).  See  Wbklock  v.  Horton,  Cro.  Jac.  91 ;  Tooker  v. 
Squier,  ib.  172  ;  Hall  v.  Seabright,  1  Mod.  14  ;  Richards  v.  Sely,  2  Mod.  80  ; 
Sturgion  v.  Painter,  Noy  128;  Pleasant  v.  Higham,  1  Roll.  Abr.  848.  Tisdale  v. 
Essex,  HoK  34 ;  Drake  v.  Munday,  Cio.  Car.  207  \  Prosser  v.  Phillips,  Bull. 

N.p.ose. 
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Considerable  stress  i^  laid  by  his  lordship  on  an  argument 
derived  from  the  supposed  necessity  of  putting  such  a  con- 
struction^ if  possible^  on  every  clause  of  a  will  as  will  prevent 
it  from  being  nugatory.  Admitting  a  direction  to  pay  debts 
out  of  personalty  to  be  inoperative,  in  so  far  as  the  law  does 
this  without  such  a  direction,  the  Court  is  bound,  according 
to  the  view  which  we  understand  his  lordship  to  take,  so  to 
enlarge  the  meaning  of  such  a  direction,  if  it  can  possibly  do 
so  consistently  with  the  probable  intention  of  the  testator,  as 
to  give  it  an  operation  beyond  what  the  law  would  imply. 

"  There  is  another  consideration,"  says  his  lordship,  "  not  much 
referred  to  in  the  argument.  Are  we  not  bound,  in  construing  a 
will,  rather  to  presume  in  favour  of  that  view  which  makes  each 
clause  operative,  than  of  that  which  leaves  tmy  clause  wholly  inope- 
rative and  nugatory  ?  If  the  clause  charging  debts  on  the  personal 
be  not  taken  as  mea'ht  to  exempt  them  from  the  operation  of  the 
statute,  what  meaning  can  you  possibly  ascribe  to  it?  The  words 
are  natural  and  sensible  if  they  be  supposed  to  mean  *  I  desire  that 
the  statute  shall  notTun  against  my  debts;  that  no  advantage  may 
be  taken  of  the  unconscientious  plea  which  only  bars  the  remedy, 
but  does  not  put  an  end  to  the  obligation.'  Unless  you  suppose 
this  to  be.  the  object  of  the  clause,  it  fails  of  all  effect;  it  is  only 
s|iying,  /  Let  my  debts  be  paid  as  the  law  will  take  care  to  do  whe- 
ther I  desire  it  or  not — nay,  in  spite  of  my  desiring  the  contrary.' 
I  cannot,  without  violence  to  probability,  suppose  that  all  men, 
professional  as  well  as  laymen,  have  continued  for  so  long  a  time 
to  put  this  clause  into  their  wills,  when  they  have  no  real  property 
to  dispose  of,  without  any  sense  or  purpose.  .  That  would  be  to 
reject  the  words  as  devoid  of  meaning;  whereas  the  rule  is,  rather 
to  adopt  that  construction  which  will  give  force  and  effect  to  every 
part  of  the  insft-ument,"— p.  271. 

We  take  the  rule  rather  to  be,  as  we  have  before  quoted  it, 
that  the  expression  in  an  instrument  of  that  which  the  law 
would  imply  if  it  were  not  expressed,  has  no  operation  be- 
yond the  tacit  implication  of  law.  Judges  are  not  bound,  as 
we  conceive,  to  cast  about  for  a  meaning  in  order  to  give 
effect  to  the  surplusage  of  testators  or  conveyancers.  Direc- 
tions to  be  buried  or  to  pay  funeral  expenses  out  of  personalty 
furnish  examples  of  such  superfluities  in  wills.  Half  a  cen- 
tury ago  a  form  for  the  conunencement  of  wills  to  this  effect,  was 
in  common  use;  "  First,  I  give  my  body  to  the  earthy  whereof  it 
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is  made,  to  be  interred,  Scc.''^  Here  the  notion  of  agift  is  purely, 
figurative,  and  the  direction  of.  couroe,  to  any  legal  or  practical 
intent,  superfluous.  A  direction  to  pay  funeral  expenses  out 
of  personalty  is  of  the  like  nature,  inasmuch  as  the  payment  of 
such  expenses  is  the  first  duty  which  the  executor  is  bound 
to  perform.  But  according  to  the  new  doctrine  he  is  bound 
to.  do  this,  and  something  more ;  for  in  order  that  the  direc- 
tion may  not  be  nugatory^  in  order  that  the  testator  or  his 
conveyancer  may  be  relieved  firom  the  supposition  of  having 
superfluously  directed  that  to  be  done  which  the  law  has  done 
already,  it  follows,  we  suppose,  as  a  corollary  from  the  new 
doctrine,  that  the  executor  is  converted  into  a  trustee,  and 
the  undertaker  into  a  cestui  qui  trusty  and  that  the  bill  of  the 
latter  would  be  recoverable  at  any  indefinite  period  of  time,  if 
by  any  accident  it  should  happen  that  his  demand  had  not 
been  made  within  six  years,  or  if  a  second  demand  were  made 
after  the  lapse  of  six  years,  and  the  executor  had  lost  his 
vouchers  for  the  satisfaction  of  the  first.  A  nice  point  might 
arise,  whether  a  debt  accruing  after  the  death  of  the  testator 
would  &11  within  the  rule  by  which  debts  are  converted  into 
trusts;  but  as  funeral  expenses  are  commonly  coupled  with 
debts  iii  the  clause  directing  their  pajnnent,  it  is  to  be  presumed 
that  the  undertaker's  claim  would  fall  within  the  equity  if  not 
the  letter  of  the  rule. 

We  shall  make  one  more  extract  from  his  lordship's  judg- 
ment, in  order  to  bring  under  the  view  of  our  readers  those 
parts  of  it  in  which  he  adverts  to  the  consequences  of  the  new 
doctrine. 

"  The  importance  of  this  question  will  be  obvious,  when  it  is 
observed  that  most  men^s  wills  contain  a  clause  which  aflects  their 
personal  property  just  in  the  same  way  as  is  done  here,  and  they 
therefore  give  exactly  the  same  protection  to  their  Creditors  which 
this  will  does;  with  tliis  difierence,  indeed,  that  here  the  intention 
is  much  more  strongly  marked  by  reason  of  the  mistake,  the  testa^ 
tor  having  clearly  meant  to  keep  alive  his  debts  as  against  his  free-^ 
hold  estate;  and  it  behig  beyond ' dispute,:  that  the  devise  would 
have  kept  them  alive  had  a  real  estate  existed.  The  consequence 
of  such  a  doctrine  would  be,  that  this  very  ordinary  expression  in 
a  will,  which, /where  you, seek  only  to  a^Qct  the  personal  estate,  is 
superfluous,  would  prevent  the  executor,  not  from  pleading  the 
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tetly  on  &c« ;  which  said  lease  was  ta  contain  the  usual  cove- 
nants,  and  an  agreement  for  re-entry  on  non-payment  of  rent 
or  non-performance  of  covenants;  and  also  other  covenants 
specified  in  the  agreement:  which  was  to  be  binding  until  the 
said  lease  was  executed.  And  the  lessor  of  the  plaintiff 
agreed  during  the  current  season,  at  his  own  expence,  pro- 
perly, to  cultivate  and  sow  down  ten  acres  of  the  land  with 
grass  seeds.  This  was  held  to  be  a  demise  firom  the  dth 
April,  its  operation  not  depending  on  the  contingency  of  the 
party's  granting  a  future  lease,  which  was  a  stipulation  only  for 
the  better  security  of  the  lessee;  and  which  if  neither  party 
required,  they  were  to  go  on  under  the  contract  of  demise 
already  entered  into.  The  case,  it  will  be  observed,  was 
almost  identical  with  that  of  Baxter  v.  Browne,  with  the  addi- 
tion of  the  two  concluding  stipulations. 

Pinero  y.  Judson  ^  was  an  action  for  the  use  and  occupa- 
tion of  a  house  of  the  plaintiff  from  Lady-day  to  Midsummer, 
1828.     The  plaintiff  gave  in  evidence  an  instrument  oa  a 
lease  stamp,  purporting  to  be  a  memorandum  of  agreement 
bearing  date  in  1823,  whereby  the  plaintiff,  for  the  considera- 
tions therein  mentioned,  agreed  to  grant,  seal,  and  execute  to 
the  defendant  a  legal  and  effectual  lease  of  the  house  (de- 
scribing it,)  from  the  25th  March  1823^  for  five  years  and 
three  quarters,  at  a  specified  rent,  subject  to  covenants  on 
the  lessor  and  lessee's  part,  all  of  which  were  also  specified: 
among  the  latter  was  a  covenant  to  paint  the  premises  every 
third  year  of  the  said  term;  and  the  defendants  agreed  to 
accept  the  said  lease  on  the  terms  aforesaid,  and  to  execute 
a  counterpart  immediately  on  the  execution  of  the  leasee 
''  and  in  the  mean  time  and  until  such  lease  should  be  exe- 
cuted, to  pay  the  said  yearly  rent  of,  &c.  in  manner  afore- 
said, and  to  hold  the  premises  subject  to  the  covenants  above- 
mentioned  :"  the  defendant  agreed  also  to  put  the  premises 
into  tenantable  repair  by  the  next  25th  April.  -  There  was 
then  aproviso  for  re-entry  in  case  of  his  failing  to  do  so,  .<h: 
iii  case  at  any  time  before  the  execution  of  the  lease  the 
rent  should  be  in  arrear  and  there  should  be  no  distress  upon 
the  premises.     The  whole  tenor  of  this  instrument  leaves  no. 

1  6  Bingh.  206« 
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doubt  >that  it  was  rightly  construed  to  be  a  lease  tn  prasenii 
for  the  whole  term  mentioned ;  the  Court,  indeed,  considered 
the  clause  which  we  have  included  within  inverted  commas  of 
itself  sufficient .  to  remove  all  question  as  to  the  intention  of 
the  parties.  .  ,, 

In  Stanifbrth  v.  Fox,^  the  instrument  was  in  these  terms, . 
written  on  an  agreement  stamp:  ^'  G.  F.  does  ihisda^  agree, 
to  let  J.  S.  the  whole  of  his  premises,  situate,  &c.  viz.  three 
cottages,  &c.  for  the  term  of  ten  years :  also  he  further  agrees 
to  build  a  brewhouse  and  make  a  large  cellar  under  the  yard 
at  his  own  expense,  at  the  yearly  rent  of  35/.,  to  be  paid 
half-yearly:  and  further,  G.  F.  agrees  to  pay  the  ground- 
rent,  4/.  Ss. ;  and  the  said  G.  F.  hath  this  day  received  from 
the  said  J.  S.  4/.  in  earnest.'*  This  was  held  an  actual. de- 
mise from  the  day  of  its  date;  there  being  nothing  to. show 
that  the  payment  of  rent  was  to  be  deferred  till  any  future 
day,  and  the  engagement  by  the  landlord  to  build  to  the 
premises  being  considered  merely  accessory  to  the  oontri^t 
of  demise,  not  a  condition  precedent  to  the  commencement  of 
the  term. 

The  cases  to  which  we  have  to  refer,  in  which  the  contract 
has  been  held  executory  only,  are  more  numerous,  and  some 
of  them  not  so  satisfactory.  In  Goodtitle  d,  Estwick  v.  Way,^ 
the  instrument  given  in  evidence  was  on  unstamped  -paper, 
and  purported  to  be  articles  of  agreement  by  which  A.  c^greied 
to  let,  and  W.  agreed  to  rent  and  take,  for  the  term  of  seyen,, 
fourteen,  or  twenty-one  years,  in  case  A.  should  so  loQg  live,, 
at  the  rent  of  1400/.  a  year,  to  be  paid  half-yearly,  all. his 
estate,  &c.  at  R. :  and  it  was  agreed  that  W.  should  enter 
upon  all  the  premises  immediately,  but.  not  commence'  pay^, 
ment  of  the  rent  until  Lady-day  next  following.  Leasea 
with  the  usual  covenants  were  to  be  made  and  executed  be- 
tween the  parties  on  or  before  the  following  Michaelmas^ 
The  postponement  of  the  payment  of  rent  till  the-  leases, 
should  be  in  operation,  was  the  circumstance  on  which  the. 
Court  rested  its  opinion  that  the  prior  agreement  was  not  in- 
tended as  a  contract  of  immediate  demise.     It  may  be  added, 

that  the  term  was  left  uncertain  in  duration. 

« 

>  7  Btngli.  690.  MT.R.735. 
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Doe  d.  Coore  v.  Clare  *  was  ejectment  for  copyhold  p¥fe- 
mises,  whicli  the  plaintiff,  treating  the  defendant  as  a  yeatly 
tenant,  had  given  him  a  regular  notice  to  quit.  The  defend- 
ant set  up  as  a  bar  to  the  action  an  instrument  under  seal,  on 
an  agreement  stamp,  executed  to  him  by  the  party  from 
whom  the  plaintiff  purchased  the  premises,  to  the  following 
effect : — It  is  agreed  between  T.  of  the  one  part,  and  C.  of 
the  other  part,  as  follows :  Whereas  M.  S.,  widow,  is  entitled 
to  a  messuage,  &c.  for  her  life,  and  the  said  T.  hath  agreed 
with  the  said  C,  that  in  case  he  shall  be  seised  of  or  entitled 
to  the  said  messuage  on  the  death  of  the  said  M.  S.,  he  will 
tfhmediately  thereupon  demise  and  let  the  same  to  the  said 
€.  on  the  terms  and  conditions  after-mentioned:  now  there- 
fore, the  said  T.  doth  hereby  agree  to  demise  and  let  to  the 
said  C.  all,  &c.  and  all  such  copyhold  premises  as  he  may  be 
entitled  to  on  the  death  of  the  said  M.  S.  for  the  term  of 
twenty-one  years,  at  the  yearly  rent  of,  &c.  &c.  And  the 
said  C.  doth  covenant,  promise,  and  agree  to  take  the  said 
premises  for  the  term  above-mentioned,  and  to  pay  the  said 
rent,  and  before  the  expiration  of  the  said  term  to  lay  out 
iSOt,  in  repairs,  and  to  keep  the  premises  in  repair  and  so 
to  l^ave  the  same :  and  the  said  T.  doth  agree  with  the  said 
C.  that  he  will  on  the  death  of  the  said  M.  S.,  and  on  his 
becoming  entitled,  procure  a  license  to  let  the  premises, 
&C.  &c.  Lord  Kenyon  at  the  trial  ruled  that  this  amounted 
to  an  actual  lease,  and  nonsuited ;  but  the  Court,  on  motion 
for  a  new  trial,  were  of  a  different  opinion ;  upon  the  grounds, 
first,  that  if  the  instrument  were  held  to  be  a  lease,  a  forfei- 
ture would  be  incurred,  which  was  clearly  contrary  to  the 
intention  of  the  parties,  who  had  guarded  against  it  by  the 
insertion  of  a  covenant  to  procure  a  license  from  the  lord ; 
and  secondly,  that  the  parties  had  evidenced  their  intention 
by  using  a  stamp  appropriate  to  an  agreement  only,  and  not 
to  an  absolute  lease.  The  latter  is  certainly  a  very  curious 
reason ;  it  furnished  undoubtedly  a  most  compendious  prin- 
ciple of  decision,  since  it  would  relieve  the  Court  from  the 
trouble  of  looking  for  the  intention  of  the  parties  any  farther 
than  the  margin  of  the  document ;  and  in  two-thirds  of  the 
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cases  in  which  die  infitrument  has  been  held  an  dbwrfutt 
lease,  would  have  led  of  neeessity  to  an  opposite  detemuna- 
dont  It  is  clear  enough,  however,  on  the  whole  of  the 
agreement  in  the  case  before  us,  that  it  was  altogether  refieiv 
able  to  a  fiiture  contract,  which  was  contingent  on  the  party's 
becoming  entitled  to  the  premises  on  the  death  of  the  eiiat«> 
ing  proprietor. 

On  the  former  of  these  two  grounds  was  decided  alao  the 
analogous  case  of  Fenny  dem.  Eastham  y.  Child.  ^  Th«!« 
was  a  demise  to  the  defendant  of  freehold  and  copyhold  lands 
at  an  entire  rent,  to  hold  the  freehold  for  twenty^ne,  the 
copyhold  for  three  years :  then,  after  a  recital  that  it  was 
agreed  that  for  the  said  rent  and  under  the  said  covenants, 
die  defendant  might  hold  the  premises,  as  well  copyhold  ai 
freehold,  for  the  whole  term  of  twenty-one  years,  but  that  die 
copyhold  were  not  grantable  for  more  than  three  years  suo- 
eessively,  the  lessor  covenanted  to  execute  to  the  defendanti 
within  three  months  next  before  the  expiration  of  the  said 
term  of  three  years,  under  like  covenants  and  without  any 
increase  of  rent,  a  new  lease  of  the  copyholds  for  other  three 
years,  and  so  Mies  quoties  till  the  whole  term  of  twenty^ 
one  years  was  expired  :•  and  it  was  agreed  that  in  the  mean 
time  and  until  the  execution  of  such  new  leases,  the  defend'^ 
ant  should  peaceably  enjoy  the  copyhold  as  well  as  freehold 
premises  for  the  whole  term  of  twenty-one  years.  No  new 
lease  of  the  copyholds  was  executed,  but  it  was  contended 
that  the  covenant  amounted  to  an  actual  demise.  Lord  £1- 
lenborough  said,  '*  The  nature  of  the  estate  must  always  help 
to  govern  the  agreement  of  parties  concerning  it,  and  a  cove* 
nant  cannot  have  the  etSBct  of  giving  the  estate  qualitits 
contrary  to  those  which  the  law  has  attached  to  it*  Thm 
was  a  covenant  for  suck  a  lease  as  mighi  be,  and  not  a  lemse 
for  such  an  estate  as  could  not  be"^ 

In  Roe  d.  Jackson  v.  Ashburner,*  the  agreement,  dated  in 
March  1 788,  ran  thus:  '*  that  the  said  mills,  ftc.  A»  shsM 
enjoy,  and  I  engage  to  give  him  a  lease  in,  for  the  term  of 

» 2  M.  &  S.  255. 

s  See  Lady  Montague'i  case,  Cro.  Jac.  301 ;  Lenthall  v.  Thomas,  2  Keb.  367. 
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thirty-one  years  from  Whitsuntide,  1784,  at  the  rent  of  llOi 
to  be  paid  half-yearly  on,  &c. ;  and  that  I  will  purchase  one 
yard  in  breadth  to  be  laid  to  the  premises,  the  length  of  C. 
close ;  and  if  it  be  bought,  and  the  purchase  is  more  than 
SOOl,  per  acre,  the  said  A.  to  pay  what  more  it  costs  beyond 
that  rate :"  certain  alterations  were  also  to  be  made,  towards 
which  the  landlord  was  to  contribute.  It  does  not  appear 
that  possession  was  taken  under  the  agreement.  Lord  Ken- 
yon  said,  ^'  If  the  former  words  in  this  contract  had  not  been 
restrained  by  the  engagement  to  give  a  lease  in  future, 
I  should  have  entertained  some  doubt ;  but  as  the  parties 
agreed,  the  one  to  give,  the  other  to  receive,  a  fiiture  lease, 
I  cannot  conceive  that  this  was  intended  to  be  a  present 
lease:"  a  position,  according  to  the  foregoing  authorities, 
unquestionably  too  broadly  and  unequivocally  laid  down. 
The  Court  relied  mainly,  however,  on  the  circumstance,  that 
as  the  lessee's  complete  enjoyment  according  to  his  contract 
was  contingent  on  an  uncertain  act,  viz.  the  purchasing. of 
an  additional  piece  of  ground  by  the  landlord,  it  could  not 
be  intended  that  his'  legal  title  should  commence  until  that 
act  was  done,  for  which  purpose  the  commencement  of  the 
term  was  postponed  for  above  a  year.  If  it  were  qtherw;ise, 
the  landlord  would  have  power  to  distrain  for  the  whole  rent, 
although  part  of  the  consideration  for  it  was  as  yet  unenjoyed 
by  the  lessee. 

In  Doe  d.  Bromfield  v.  Smith,^  the  defendant's  testator 
had  taken  possession  and  occupied  until  his  death,  under  the 
following  instrument: — "  Agreed  this  day  to  let  to  Mr.  S. 
my  house,  situate  &c.,  at  the  yearly  rent  of  thirty  guineas, 
he  paying  the  taxes.  '  The  above  agreement  to  continue 
during^my  life^  supposing  it  to  be  occupied  by  myself,  or  a 
tenant  agreeable  to  me.  A  clause  to  be  added  in  the  lease 
to  give  my  son  a  power  to  take  the  house  for  himself  if  he 
chooses,  when  he  comes  of  age."  This  certainly  bears  on 
the  whole  the  appearance  of  a  mere  minute  of  a  more  regular 
lease :  the  Court  especially  adverted  to  the  last  provision,  as, 
showing  the  imperfect  character  of  the  contract  as  it  stood. 

Morgan  v.  Bissell  ^  is  a  case  which,  with  reference  to  the 
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grounds  on  which  it  was  determined,  we  cannot  help  con- 
sidering as  somewhat  unsatisfactory.  The  lessor  of  the  plain- 
tiff agreed^  by  an  unstamped  memorandum,  to  let  to  the  de- 
fendant a  farm,  {except  three  pieces  of  land,  containing ^ve' 
acresy  or  thereabouts,)  to  hold  from  the  25th  September  then 
last,  for  tibe  term  of  twenty-one  years,  at  a  specified  yearly 
rent  payable  on  the  25th  January,  and  at  and  under  all  other 
usual  and  customary  covenants  and  agreements  as  between 
landlords  and  tenants  where  the  premises  were  situate.  Then 
&Ilowed  divers  special  stipulations  on  both  sides  as  to  the 
cultivati6n,  manuring,  repairs,  &c. ;  and  lastly,  an  engagement 
on  the  landlord's  part  to  allow  a  proportionate  part  of  the 
rent  for  the  three  pieces  of  land  excepted.  Lawrence  J.  ex- 
pressed an  opinion  at  Nisi  Prius  that  this  amounted  to  a 
lease,  but  the  Court  of  King's  Bench  determined  otherwise. 
The  groimds  of  their  judgment  were,  that  until,  the  appor- 
tionment of  die  deducted  rent  for  the  three  excepted  fields, 
the:  terms  of  the  bargain  were  unascertained,  and  the  lessor 
could  not  distrain ;  that  it  could  not  be  supposed,  moreover, 
that  parties  would  enter  into  an  absolute  lease,  subjecting 
themselves  to  the  inconvenience  of  an  extrinsic  inquiry  into 
what  were  the  usual  covenants  in  the  neighbourhood.  Both 
these  arguments  appear  to  us  to  admit  of  the  answers  given 
to  them  by  the  defendant's  counsel ;  that  the  former  would 
equally  apply  to  every  demise  in  which  liberty  was  reserved 
to  the  landlord  to  resume  part  of  the  premises,  abating  out  of 
a  gross  reserved  rent  a  proportionable  value  for  the  part  re- 
sumed ;  or  to  every  case  of  eviction  firom  part  of  the  land ; 
that  the  deduction  to  be  made  was  at  once  ascertainable  by 
appraisement,  and  id  certum  est  quod  cerium  reddi  potest : 
and  as  to  the  latter,  a  lease  by  deed,  with  an  habendum  at 
and  under  the  usual  covenants,  &c.  would  be  open  to  the 
same  objection;  yet  would  it  be  said  that  that  was  not  a  good 
demise,  because  a  jury  might  have  to  inquire  by  extrinsic 
evidence  what  were  the  usual  covenants  ?  Sir  James  Mans- 
field said,  ^'  We  must  presume  that  the  parties  meant  to  have 
a  rc^^ar  lease,  [not  a  word  being  contained  in  the  agreement 
as  to  any  future  instrument ;]  ^and  then,  according  to  the. 
doctrine  of  the  modern  cases,  no  present  interest  is  conveyed 
under  this. instrument:"  a  large  inference,  for  wfajicb,  as  we 
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ktira  before  obaer^id,  the  modom  anev  imdiMblfldlf  dfcrt 
Btt  mnrani* 

Tonpest  ▼•  Rawting  ^  was  wa  aetiidii  by  buuSord  a^wrt 
taunt  for  Ae  mnmam^ement  of  a  fanD.  A  paper  wa»  pro* 
incsed,  impfessed  with  an  agreemeirt  stanp,  headed,  '^  Cm- 
tUomJ&r  kiting  the  Ibur  fiwme  after-mentraned/^  (wbieb 
wme  ofieved  m  §fmr  lots ;)  it  tben  proceeded,  **  The*  tem 
i» be  bem  year  to  yeco";  the  lands  to  be  enfered  on  ihe  9ri 
February,  186i^,  smd  tke  hoHsing  tbe  l^b  May,  azfd  shr 
■Hindis'  nolftee  to  qiini  W  be  gyren.*^  Tben,  after  stalsng  eer- 
ttam  regoliatioiis  to  be  observed  by  tbe  tenant,  it  |m>eeede^ 
^  A  lease  ta  he  nmek  en  tkese  ctmdititms',  witb  all  nnnd 
ee^penants/*  And  at  the  foot  of  the  paper  was  wpftten,  *^/ 
aigipie't^  fake  lot  1,  (tbe  ferm  in  (jHestion,)  at  the  rent  o^  ftc., 
svbjeet  to  tbe  eovenants  ;'*  signed  by  tbe  defendant,  and  dated 
Mth  Nd^rendier^  1807.  No  other  lease  was  executed^  but 
the  defendasit^  was  let  wko  possession  and  paid  rent.  It  is 
UMiiifest  that  due  was  not  intended  as  an  actual  demise,  but 
ai^  a  mere  preHminary  agreement,  settling  tbe  conations  of  a 
iatanasm  kase. 

The  next  case,  Dunk  v.  Hunter,*  is  equaRy  clear.  By  an 
ttRstamped  m^norandum,  the  defendant  agreed  ^^  to  let  on 
kmse,  withpwrchasing  clause,  for  the  term  of  twenty-one  years, 
all  that  houses  '&c. ;  entering  on  the  premises  any  thne-  on  or 
before  the  11th  Feb.  182»,  at  the  rent  of  63/.  a  year;  and  to 
keep  the*  premises  in  as  good  repair  as  when  taken  to ;  paying 
on  entry  50/.  in  cash,  and  the  rent  payable  quarterly;  llxe  temr 
ft)r  seven,  ft»urteen,  or  twenty-one  years,  and  the  tenant  to 
give  a  clec^  year's  notice  if  he  intended  to  leave,"  &c. — Here 
ttie  party  agreed  to  let  only  by  a  ftiture  instrument,  containing 
a  particular  clause ;  the  commencement  and  duration  of  the 
term  were  left  equally  undefined ;  and  the  stipulation  for  the 
paymesnt  of  a  sum  of  money  upon  entry  was  no  less  inconsistent 
with  an  immediate  demise. 

In  dayttMi"  v.  Burtwishaw,*  by  an  instrument  under  sed, 
the  defendant  agreed  to  take  of  the  plaintiff  certain  prentises 
at  a  fixed  yearly  rent,  not  time  being  specified'  for  die  own- 
mencQtnent  or  duration  of  his  interest;  he  agreed  also  to* take 
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9^  a  '¥ali!i«t^»  to  b^  made  on  a  future  cUy^  th^  stack  in  tsaij^^ 
fi3ctuve9»  and  part  of  the  furniture  ea  the  preou^es.  The 
9iffc%emei^t  wa»  executed  by  the  defendant  only»  and  stamped 
idth  a  kase  S:1^anp, — This  wag^  determiip^d  to  he  clearly  no 
dtfiwie :  there  were  no  wofds  to  bind  the  lesaor — he  did  vmt 
Civea  execute ;  the  language  waa  that  of  the  defendant  fldone ; 
tibere  was  no  certainty  about  the  interest  he  was  to  tahe.  The 
iiisirumenty  however,  was  hdd  to  require  a  1/*  15a.  stamp 
nader  the  55  G.  SLc.  19A,  as  ^^  a  deed  not  otherwise  charged:'' 
die  IL  agreement  stamp  appl]ring  only  to  instnunemts  net 
mider  aeal. 

The  reada:  will  be  able,  we  hope,  to  collect  from  thts>  sw»- 
mary  of  the  caaea  most  of  the  material  points  of  distinctioii  to 
he  adverted  to  m  the  preparing,  and,  what  is  mere  material; 
is  tiia  stamping,  of  this  class,  of  instmmenls.  Words  of 
Resent  demise  lead,  prima /aoie,  to  an  infevenee  Idiat  tiie 
party  meant  thereby  to  demise ;  but  they  may  be  controll«d 
hf  terms  of  a  contrary  import,  and  the  intent  is  to  be  col- 
lected from  the  whole  document  taken  together,  it  is  not 
enough  to  make  the  agreem^it  executory  only,  that  the  par^ 
ties  contemplate  another  and  more  perfect  instnunent,  unless 
the  fermer  be  purely  **prepamtoBy  and  referential  to"  the 
fetter-imlew,  in  short,  it  amount  merely  to- « instruction* 
fey  a  lease,"  without  the  purpose  of  conveying  'any*  legid  i«- 
terest  in  the  mean  time.  If  the  estate  of  the  lessee  be  1^  un- 
certain in  its  commencement  or  extent,  or  aj^ear  to  be  con- 
^gent  on  something  which  may  or  may  not  be  effected,  tfie 
inference  is  strong  that  the  contract  is  merely  preliminary.  If 
by  construing  it  in  one  sense,  the  estate  would  be  subjected 
ta  any  forfeiture  or  penalty,  the  parties,  if  they  appear  to  have 
been  aware  of  such  a  consequence,  can  scarcely  be  conceived 
to  have  contracted  in  that  sense.  It  is  manifest,  that  to- make 
it  an  actual  demise,  it  must  appear  to  be  the  contract  of  both 
parties,  not,  as  in  Tempest «?.  Rawling  and  Clayton  v.  Burten- 
shaw,  the  mere  proposal,  o]^  declaration  of  one  of  them* 

A  party  entering  into  possession  under  a  merdiy  executory 
ag?:eement  for  a  lease,  though  he  will  be  chargeable,  in^an 
action  for  use  and  occupation,  with  a  reasonable  return  to  the 
landlord  for  his  usufruct  of  the  land,  will  not,  during  the  fiarisit 
year  at  least,  be  subject  to  distress,  since  to  authcniaie  a  cfis- 
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tress  there  mast  be-an  actual  demise  at  a  rent  certain:  on^dke 
otiier  hand^  he  will  be  liable  to  evictioii  without  notice  to 
quit,  retainkig  his  counter  remedy  for  a  refiisal  on  the  land- 
lord's part  to  execute  a  lease  pursuant  to  his  agreement^ 
But,  if  he  occupy  for  a  year,  and  pay,  or  adnnt  in  account 
with  liie  landlord,  a  certain  amount  of  r^it,  a  new  contract  of 
demise  from  year  to  year,  on  the  terms  of  such  payment,  is 
presumed,  under  which  the  landlord  will  have  a  ri^t  to  dis- 
train, the  tenant  to  require  a  regular  notice  to  quit.^  The 
same  circumstance  will  of  course  be  sidident  to  invest  both 
parties  with  all  the  other  mutual  rights  incident  to  a  yeaily 
tenancy :  for  instance,  where  a  party  was  let  into  possession 
under  an  unstamped  agreement  for  a  lease,  and  paid  rent  ac- 
cording to  the  amount  therein  specified,  the  landlord  was 
held  entitled  to  sue  him  for  mismanagemeirt  of  the  land  con- 
trary to  the  course  of  good  husbandry,  on  a  count  which 
staled  that  the  plaintiff  Aoef.  demised  to  him  the  premises.' 

But  if,  on  the  other  hand,  the  instrument  amount  to  an 
actual  lease,  all  the  mutual  rights  of  the  parties  will  be  derived 
out  of  it  alone,  and  it  will  constitute  the  only  admissible  evi- 
dence between  them.  In  such  case,  therefore,  the  want  of  a 
proper  stamp  will  be  fatal,  for  the  time  at  least,  to  the  asser- 
tion of  any  of  those  rights  in  a  court  of  justice.  This  leads  us 
to  advert,  in  conclusion,  to  the  means  to  be  res  ted  to  f<Mr 
curing  the  invalidity  arising  from  an  insufficient  stamp. 

By  Stat  37  G.  3,  c.  136,  s.  S,  the  Comissioners  of  Stamps 
are  empowered  to  stamp,  and  so  to  give  fidl  validity  to,  all 
instruments  (bills  and  notes  excepted)  unstamped  or  im- 
pressed with  stamps  of  less  than  the  legal  value,  on  payment 
of  the  duty,  and  a  penalty  of  10/.  for  each  skin  of  putshment 
or  sheet  of  paper:  and,  by  44  G.  3,  c.  96,  s.  ^,  where  it  shall 
appear  to  them  on  oath  that  instruments  (bills,  notes,  and  re- 

1  See  Dunk  v.  Hunter,  5  B..  &  A.  322 ;  Hegan  v.  Johnson,  2  Taunt.  147. 
The  tenant  should  therefore  take  care  to  stipulate  that,  if  the  lease  be  not  executed* 
he  shall  at  all  events  continue  to  occupy  for  a  year. 

3  Knight  V.  Benett,  3  Bingh.  361 ;  Cox  v.  Bent,  5  Bingh.  186.— But  where  the 
party  merely  expressed  his  readiness  topay  wAot  vaat  due,  provided  the  landlord  com* 
pleted  certain  erections  which  by  the  agreement  he  had  engaged  to  complete, — this 
was  held  not  to  be  an  admission  sufficient  to  warrant  a  distress,  no  definite  amount 
6f  rant  being  admitted,  and  the  declaration  being  only  conditional. 

*  Tempest  v,  Rawling,  ante* 
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iCeipts  excepted)}  have  been  wrongly  stamped  without  wUftd 
-delay  or  fraudulent  intentiony  they  may  remit  the  wh<de  gr 
any  part. of  the.penalty^  if  the  instruments  be  brought  to  be 
duly  stamped  within « twelve  months  after  execution*  And  if 
the  document  be  properly  stamped  when  produced  in  evidence, 
the  .Court,  whether,  of  law  or  equity,  will  not  enquire  when 
.<iie  stamp,  was  affixed,  unless  some  statute  require  the  stamp- 
ing .to  be.  within  a  limited  period,^  or  declare,  not  merely  that 
.the  ihstrument  shall  not  be  receivable  in  evidence,  but  that  no 
action  shall  be.  brought  upon  it  until  duly  stamped.^  Even  if 
a  rule  have  been  obtained  for  setting  it  aside  for  want  of  the 
proper  stamp,  if  it  be  produced  duly  stamped,  on  showing 
cause,  the  Court  will  not  interfere:^  nay,  they  have  even  en- 
larged the  time  of  showing  cause  for  the  purpose.^  It  is  un- 
necessary to  say  that,  in  all- cases  of  doubt,  the  safe  course 
is. to  have  a  lease  stamp  affixed;  since,  if  the  revenue  be 
satisfied-  in  amount,  it  is  now  immaterial  whether  the  stamp 
be  that  proper  to  the  one  instrument  or  the  other. 
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When  Bristol  rested  from  its  three  days'  reign  of  terror,  and 
the  scared  inhabitants,  as  prompt  to  punish  as  they  had  been 
tardy  to  prevent,  called  loudly  for  legal  retribution;  it  be- 
came a  question  with  government  of  no  small  difficulty  and 
im])ortance  in  what  manner  best  to  secure  the  due  punishment 
of  the  guilty,  without  some  violation  of  decency  and  justice  on 
the  one  hand,  or  of  the  rights  and  privileges  of  a  great  corpo- 
rate body  on  the  other.  To  remit  the  trial  of  such  extraordi- 
nary ofiences  to  the  ordinary  local  authorities,  themselves 
charged  to  be  the  causers  and  promoters,  admitted  to  be  the 

I  As  is  still  the  case  with  bills  and  notes,  and  also  with  indentures  of  apprentic^« 
ship. 

3  4  Taunt.  20 }  9  Ves.  231 ,  291 ;  1 1  Ves.  695. 
^  7  Taunt.  174*  ^  Stra.  ^4 ;  $  B.  fie  A.  766. 
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ehiif  vletima  cf  tlie  ri4t^  seemed  contrary  lo  everf  priiici{d#  of 
law  dt  t&diiM  1  to  joiA  them  in  ft  oommigfticm  with  more  dig^ 
aified  ft&d  impartiftl  judged,  presented  &n  alternative  but  Utde 
j^r^i^ble,  more  espeoialljr  afi  there  was  ^smaU  hope  that  4iU 
the  members  of  the  oorporation  thus  included^  content  with 
this  honourable  recognition  of  their  powers,  would  feel  the 
^Oj^ieljr  of  abstaining  to  appear  and  take  part  in  the  pro- 
eeedings  of  the  courts*  In  this  dilemma  the  government  acted 
with  Unusual  energy  and  boldness,  and  braving  the  doubts  of 
la#}  the  certainties  of  preoedent^  and  the  orations  of  Sir 
Charles  Wetherell,  they  despaiohed  a  special  eommission  to 
Bristol,  unsaiietioned  by  the  name  of  recorderi  majwt^  or 
aldennam  Yet  fame  says,  there  was  t^ch  misgiving,  both 
With  the  powers  sending  and  the  powers  sent.  A  commission 
id  eonslltuted  came  at  least  in  a  questionaMe  shape,  and  then 
a  chec^  would  be  as  bad  as  a  defeat,  the  delay  as  dangerous 
as  the  frustration  of  justice.  Should  an  objection  to  tht  juris- 
dicdon  be  rds^  by  some  defender  bold  enoiagh  to  migage  in 
argument  with  his  Majesty's  legal  advisers.  Sir  N.  Tindal  and 
his  colleagues  might  deem  it  of  sufficient  weight  to  call  for 
reference  to  the  collective  wisdom  of  their  brethren,  and  then, 
for  a  time  at  least,  there  could  be  no  punishment  for  the 
offenders,  no  security  for  Bristol,  no  warning  for  the  country 
at  large.  Under  these  eireumstances,  ike  drown  lawyers  pro- 
ceeded to  Bristol  with  anxious  minds,  and  a  cart-load  of 
volumes  in  black  letter.  But  fortune  once  more  favoured  the 
bold ;  and  although  learned  and  zealous  wer^  the  counsel  f6r 
the  prisoners,  yet,  appajled  by  the  vastness  of  the  question,  0( 
unwilling  to  defeat  the  ends  of  justice,  on  the  matter  Of  juris- 
diction they  were  silent;  and  this  curiously  framed  eommission 
worked  out  its  appointed  course  uncontroverted,  perhaps  hence- 
forth incontrovertible^ 

As  some  time  has  elapsed  since  these  transactions,  it  cannot 
now  be  imprudent,  and  may  be  not  uninteresting,  to  enquire 
what  are  the  most  plausible  objections  to  the  royal  authority 
for  sending  a  commission  like  that  of  January  last,  to  a  city 
such  as  Bristol,  with  magistrates  possessing,  by  its  charters,  a 
right  of  exclusive,  or  at  least  concurrent  jurisdiction.  In  exa- 
mining such  a  question  two  points  will  naturaljiy  arise ;  first, 
whether  the  &kig  has  a  rigbt  to  send  any  commission  there  at 


The  Social  Commission  at  Bristol.  i9S 

A\;  and  secondly,  if  such  rigKt  be  conceded,  whether 'he  lias 
only  a  co-ordinate  authority,  or  can  send  such  a  commission 
fUi  the  one  under  consideratidn,  excluding  the  names  of  all  the 
local  magistrates.  This  last  Mrill  be  found  aloiie  to  admit  6i 
much  real  doubt.  But  fbr  the  due  examination  of  the  matter, 
it  is  first  necessary  to  give  a  short  account  of  those  charters 
of  the  city  of  Bristol  under  which  it  might  have  perhaps  Ven- 
tured td  lay  ckim  to  an  exclusive  jurisdiction  at  the  com- 
mencement of  the  present  year. 

In  a  charter  granted  d<kh  July,  40  Hen.  III.  A.  D.  12S6, 
We  find  what  may  be  properiy  considered  as  a  first  step  to^- 
wardA  mkking  Bristol  a  county  of  itself.  A  power  is  given  to 
die  burgesses  and  their  heirs  to  choose  and  create  a  coroner 
in  llie  town  aforesaid,  to  make  attachment  of  ple^s  of  th^ 
Crown  within  the  aforesaid  town,  and  liberties  of  the  samtf, 
find  that  he  shall  answer  before  the  justices  itinerant  in  those 
parts  concerning  the  attachments  made  by  him,  and  concerning 
the  other  things  which  telate  to  the  office  of  coroner,  as  other 
coroners  ought  and  use  to  answer. 

But  the  charter  of  Sept.  dOth,  1373,  granted  by  Edward  III. 
in  the  47th  year  of  his  feign,  is  perhaps  of  all  the  most  im- 
portant as  laying  a  foundation  of  the  rights  and  privileges  Of 
the  town,  firom  which  they  have  never  since  materially^  varied. 
It  first  ordains  that  Bristol  shall  in  fiiture  be  a  county  of 
itself,  that  the  mayor  and  sherifiT  shall  hold  monthly  courts,  in 
which  the  ofiicers  of  the  adjoining  counties  are  not  to  inter- 
fere, and  that  they  shall  hear  and  determine  causes.     Then 
the  following  material  clause  occurs:   '' £t  similiter  quod 
iidem  n^jor  et  vicecomes  BristoUise  et  eorum  successores  in 
perpetuum  habeant  potestatem  ad  inquirendum  de  quibus- 
eunque  fbloniis  in  dict&  villd  BristoU',  suburbiis  et  precinctis, 
fiustis  et  faciendis,"  (also  a  power  to  arrest  and  commit  to  gaol 
offenders,)  *'  donee  per  justiciarios  nostros  et  hasredum  nos- 
trorumj  ad  goalam  dictae  villse  BristoU'  deliberandam  assigriatos 
et  assignandos  C quorum  just' orum  major  dictcs  vilke  BristolF 
pro  tempore  existens  sU  tmus)  secundiim  legem  et  consiietudi- 
nem  dictse  regni  nostri  Angliae  in  curift  nostr&  et  hsereduin 
nostrorum  ejusdem  villae  et  non  alibi  deliberentur.**   A  further 
aodtority  is  given  to  the  mltyor  and  sher^  to  try  felonb  taiken 
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with  the  mainour  without  assistance,  arid  an  exclusive  juris- 
diction granted  them  in  various  civil  matters. 

The  charter  1  Ed.  IV.  Oct.  22,  1461,  exempts  Bristol  from 
tbe  jurisdiction  of  the  Court .  of  Admiralty,  and '  jiromises  a 
special  commission,  directed  to  the  mayor,  sheriff,  and  other 
fit  persons,'  to  try  all  admiralty  causes  in  future. 

A  charter,  dated  17th  Dec.  1499,  15  Hen.'  VII.  appoints  a 
recorder,  and  makes  the  mayor  and  aldermen  justices  of  the 
peace  with  him,  and  after  other  appointments  proceeds  thus: 
."  Volumus'etiam  et  per  presentes  coricedimus  praefatis  nunc 
majori   et  communitati  villae  nostras  BristolP,  haeredibus  et 
suecessoribus  suis,'  quod  dicti  major,  recordator,  et  alii  quinque 
•aldermanni  ejusdem  villae  pro  tempore  existentes,  sex,  quinque, 
quatuor  aut  tres  eorum,  quorum  major  aut  recordator  ejusdem 
villae  pro  tempore  existens  omnino  erit  unus,  de  tempore  in 
tempus  perpetuis  futuris  temporibus  sint  et  erunt  justiciarii 
nostri  haeredum  et  successorum  nostrorum  ad  inquirendum  per 
sacramentum  proborum  et  legalium  hominum  de  comitatu  et 
vill^  ill&  tam  infra  libertates  quam  extra,  per  quos  rei  Veritas 
melius  scire  poterit,  de  omnibus  proditionibus,  murdris,  raptis 
mulierum  et  aliis  feloniis  quibuscunque."    After  giving  them 
a  variety  of  other  powers,  this  important  charter  proceeds 
.thus:  '^  et  quod  aliqui  alii  justiciarii  pacis  nostras,  haeredum 
aut  successorum  nostrorUm,  aut  aliqui  alii  justiciarii  nostri, 
haeredum  aut  successorum  nostrorum  ad  aliquas  ordinationes 
et  statuta  de  premissis  vel  aliquo  praemissorum  editas  seu  or- 
dinatas  infra  villam,  comitatum,  libertates  et  praecinctus  prae- 
dictos  emergentibus  sive  contingentibus^  aut  ad  aliquod  offi'- 
cium  de  aut  pro  eisdem  seu  eorum  aliquibus  ibidem  exercen*- 
dum  faciendum  seu  exequendum  in  aliquo  ibidem  se  non 
.  intromittant  nee  eorum  aliquis  se  intromittat,  aut  aliquam 
jurisdictionem  'inde  habeant  vel  exercemt.*'    The  '  mayor, 
recorder,  and  aldermen  are  ftirther  appointed  justices  of  gaol 
delivery,  with  the  same  powiers  as  other  justices  of  gaol  deli- 
very. 

A  charter,  dated  ^th  July,  1581,  2S  Eliz.  recites  and  con- 
firms the  above,  enlarging  the  number  of  aldermen.  It  contains 
pfecis^ly  the  same  "  non-intromittant*'  clause. 

In  -February, .  1683,  a  writ  of  Quo  Warranto  was  brot^ht 
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by  the  attorney  general.  Sir  Robert  Sawyer,  against  .the  corpo- 
ration, and  they  subsequently  surrendered  their,  privileges  to 
the  king,,  who,  in  consideration  of  their  surren^r,.  granted 
another  charter,  JuneS,  1684,  36  Ch,  II.,  but  of  this  no  ac- 
count is  necessary,  for  reasons  that  will  hereafter  appear.. 

A  charter  dated  34th  July,  1710,  9  Ann,,  granted  and  con- 
firmed the  same  judicial  powers  to  the  corporation  as  they  had 
enjoyed  at  any  time  heretofore,  and  appointed  three  of  them, 
the  recorder  and  mayor  being  two,  justices  of'  Oyer  and 
Terminer^  and  Oaol  Delivery.  But  it  does  not  contain  a  non 
ihtromittant  clause.^ 

On  reviewing  these  brief  extracts,  including,  however,  all 
that  is  mAtmal  in  the  charters  of  Bristol  on  this  suljject,  we 
find  three  distinct  kinds  of  local  jurisdiction  at  different  times 
established  by  them.  The.charter, of  Edward  III.  gives  to 
die  mayor  and  sheriff  very  extensive  judicial  powers,  excludes 
entirely  from,  the  town  the  authority  of.  the  justices  for  the 
ndgbbouiing  counties,  and  allows  to  the  king's  justices,  act-  . 
ing  under  his  commission,  only  a  concurrent  jurisdiction,:by 
ibe  clause  which  makes  the 'mayor's  co-operation  necessary 
tar  delivering  the  gaol.  The  charter  of;  Henry  the  Vllth 
goes  much  further.  It  gives  to  the  mayor,  recorder,  and  five 
aldenaen,  the  most  ample  authority  over  all  offences,  and. by 
words  admitting  only  one  explanation,  it  entirely  excludes 
and  shuts  out.  the  intervention  of  all  other  justices  whatever 
in  trials,  for  felony  within  the.  town.  The  charter  of  Eliza*. 
beth.  confirms^  and  ratifies  this  large  and  exclusive  power. 
The  {^barter  of  Ann  seems  rather  to  revert  to  the  system  of 
Edward  III.,  and  while  it  allows  not  any  criminal  juris^jc* 
tion  in  which  the  mayor  and  recorder  do  not  participate,  it  is 
^tent  as  to.  their  title  to  exclusive  authority «    .  . 

Having  ascertained  then  the  due  meaning  of  these  various 
documents,  our  task  is  next  to  inquire,  whether  each  and  all 
of  them,  still  continue  in  operation,  and  what  may  be  the 
objections  heretofore  urged  against  the  validity  of  any  in  par- 
ticular.. .  These  are  principally  three.  First,  it  has  been  con- 
taidied  that  the  great  charter  of  Edward  III.  was  confirmed 
by  the  three  estates  of  the  realm,  and  that  consequently  all 

'  Air  extracts  above  quoted,  are  taken  from  the  Rev.  S.  Sayer's  edition  of  the 
Chartcrt,  pnbliihed  at  Bristol,  1812. 
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fobseqiieiit  charters  are  mdlities  as  finrmsdie^  attempt  to  dtcr 
ky  upon  the  well  kiuiwa  |Hiiiciple  laid  down  in  Rex  t.  Miller, 
6  T.  R.  268,  that  the  eonstitation  of  a  corporation,  setded  fajr 
act  of  parliament,  cannot  be  varied  by  any  subaequent  charlar 
granted  l^  the  crown.  On  this  hypothesis  it  is  plain  that  the 
jurisdiction  of  the  Bristol  corporation  is  ccmcurvent,  not  exela- 
siY&  and  confined  to  the  mayor  for  the  time  being.  Seecmdly^ 
it -has  been  supposed  that  the  surrender  by  the  corporate  body, 
4f  all  their  pririleges  to  Charles  II.,  was  valid,  and  that  all 
grants  being  consequently  avoided,  the  power  of  the 


present  magistracy  depends  solely  on  the  charter  of  Ann.  If 
io'f  thehr  criminal  jurisdicticm  must  be  much  the  same  as  in  tfie 
last  case,  saiving  that  the  recorder  is  invested  with  the  same 
authorities  as  the  mayor.  Lastly,  it  has  been  urged  that  the 
surrender  to  Charles  II.  being. void,  the  charter  of  Ann  is 
abo-void  as  founded  on  it,  and  that  we  must  therefinrt  revert 
to  those  of  Henry  VII.  and  Elizabeth.  This  would  antfao* 
rise  the  Bristol  magistracy  to  lay  claim  to  exclusive  juris£&« 
tiom 

'  A  great  Kght  has  been  thrown  upon  these  difficulties  by  the 
recent  ease  of  Rex  v.  Haythome,  5  B.  &  C.  41 0|  which  arose 
from  a  dispute  between  the  common  c^mncil  and  inhabitants 
at  large,  as  to  the  persons  in  whom  the  right  to  elect  a  mayor 
was  vested.  It  was  there  incidentally  decided,-  by  the  Court 
of  King's  Bench,  upon  arguments  too  long  to  insert,  tiiat  li» 
charter  of  Edward  III.  was  not  confirmed  by  an  act  of  the 
legislature,  but  that  the  proceeding  in  parliament,  so  termed, 
%)iiob  took  place  in  September,  I37S,  was  a  mere  petitfon  of 
the  commons,  prior  to  the  actual  granting  of  the  charter  of 
Bristol,  under  the  king's  great  seal,  hi  the  month  of  December 
following,  and  that  consequently  that  document  stood  on  the 
same  ground  ails  all  the  rest,  and  was  no  bar  to  any  subsequent 
ime',  either  aherative  or  confirmatory.  The  judges  also  faeld^ 
that  although  the  surrender  to  Charles  II.  hover  having  been 
enrolled^  was  undoubtedly  a  nullity,  yet  the  charter  of  Ann 
was  not  therefi^e  void,  as  founded  on  the  void  surrender,  or 
tather  on  the  void  charter  of  Charles  II.;  given  in  considered 
tion  of  the  surrender,  for  it  did  not  recite  or  confirm  that 
charter,  but  only  proffered  to  release  the 'odious  powers  re- 
tained by  it. 


Aftnr  «eli  ft  judgmmti  we  may  Tory  flddy  comIu^  Att 
the  whole  of  the  charterB  above  M&rred  to,  are  atiU  in-  wkad 
operation.  Where^  therrfiwei  they  .contain  absolutely  inoom- 
l»tible  ordinancea,  w«  mutt  obnarve  the  usual  fule  of  aufferaif 
the  inofe  veeeut  to  inrevail*  On  this  inriiiciple^  the  esplusiye 
jiuriadiction  established  by  Henry  wA  Elieabetb,  ml]  over'* 
nde  the  merely  concurrent  authority  gianted  by  their  predt* 
oMsor  £dward.  But  a  question  stitt  ramains,  whether  in  the 
teUl  ailenee  on  the  topie  of  exelusion  of  the  charter  of  Ann, 
intended  as  it  was  to  oon&rm  all  former  privitegesa  and  eep^ 
taining  a  meat  foroible  clauae  to  that  e&ct,  we  are  to  find  a 
ratifieatien  or  repeal  of  the  previously  vested  jurisdietion. 
We  have  a  strong  opinion  for  the>  first  alternative,  but  it  ia 
not  iflq^ratiive  to  decide^  as  wiU  appear  item  a  litde  ftrtber 
investigation  .1 

Aasumingy  however,  for  a  moment*  that  the  powara-  of  ejK- 
chwve  jurisdietion,  conlerred  in  express  terms  by  tiie  obattire 
of  .£liaabeth  and  Henry,  stood  unmitigated  and^maltered  at 
the  dose  of  the  last  year»  it  beeomea  next  our  task  to  inqraw 
hew  fiir  the  law  has  heretofore  tiiought  fit  to  reeegnise  the 
op«ration  of  similar  provisions,  as  opposing  a  bar  to  the  efcer" 
oiee  of  the  royal  authority  in  plaoes  so  privileged*  whethir. 
ebdmed  by  the  king  in  person,  or  the  delegatea  of  hia  judieial 
ftmedons.  It  may  seem  a  little  singular  at  first,  ta  raise  tbia 
question,  where  the  king's  justices  are  exeluded  in  werda^  so 
^reng  as  those  above  quoted  ^^  nee  so  inde  in  aUquo  intromit- 
tant,'*  whether  they  are  in  fiiet  excluded  or  not  It  is,  ho^-i 
ever,  a  question  diat  has  excited  considerable  doubt,  and  bes 
beea  argued  on  both  sides  with  much  plausibility.  The  caaea 
bearing  on  the  point  are  indeed  not  rnany^  but  aueh  fe  thfy. 
are  we  lay  them  before  the  reader.        . 

The  firat  ia,  that  of  the  Abbot  of  St*  Alban'a«  to  be  found 
iatibt^  Year  Book,  80  H.  VJI.  17,  By  a  grantfirom  the  orown 
the  abbot  was  entitled  to  make  justices  of  the  peace  within  the: 
borough ;  this  grant  contained  a  fiirther  prondsion^  eonfierring: 
on  flmrn  an  exclusive  jurisdiction  in  the  usual  werds^  with  » 
non  intromittant  clause  as  to  all  other  justices.  Tbe  magia* 
thit^a  of  the  county  claimed  also  to  exereise,  autborily  in.  ^t. 
Alben*s,  and  the  abbot  appealed  to.  the  Court  above,  whea 
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Ftneux,  C.  J.,  and  Rede,  J«,  decided  that  this  claim  yms  barred 
by  the  excluding  words  of  the  charter. 

Again,  there  is  a  case  in  Hardres,  505^  of  Casde  v.  Lich- 
field, where  the  plaintiff  having  brought  an-  action  in  the. 
Exchequer,  for  the  price  of  some  tobacco,  against  an  Oxford 
student,  the  University  claimed  conusance  of  the  matter  under 
their  charter  of  14  H.  VIIL,  confirmed  by  13  Eliz.,  which  gave 
them  conusance  of  all  suits  against  their  own  members,  *^  de- 
pending before  the  judges  of  King's  Bench,  Common  Pleas,' 
and  other  justices  there  mentioned,  and  before  any  other  judge, 
though  the  matter  concerned  the  king,"  but  the  Exchequer  was 
not  mentioned  in  the  charter.  There  were  some  other  points 
in  the  case.  Hale,  C.  B.,  and  Turner,  B,,  who  seem  to  have 
been  the  only  judges  present,  allowed  this  claim,  and  directed 
the  proceedings  in  their  Court  to  be  discontinued. 

.  But.  the  most  important  case  on  the  subject  is,  that  of  Bex 
V.  Grey,  8  Mod.  358.  That  was  an  indictment  for  a  nuisance, 
inr  Colchester,  at  the  Essex  Quarter  Sessions,  removed  by 
certiorari  to  the  Court  of  King's .  Bench.  The  defendants 
pleaded  a  charter  granted,  15  Charles  II.,  giving  authority  to 
the  justices  of  the  borough,  with  the  usual  non  intromittant 
clause  as  to  those  of  the  county,  and  the  question  was,  whether 
this  clause  gave,  in  fact,  an  exclusive  jurisdiction  to  the  cor- 
poration of  Colchester.*  The  Chief  Justice  Sir  J.  Pratt  was 
of  opinion,  that  the  king  might  grant  to  others  so  as  to  ex- 
clude himself  firom  administering  justice  in  the  same  place 
afterwards,  and  for  this  he  quoted  the  express  authority  of  ihe 
Year  Book,  SO  H.  7.  Two  other  judges,  in  concurring  with 
him,  laid  little  stress  upon  the  St.  Alban's  case,  for,  they  said, 
as.  it  appeared  firom  Dugdale's  Original.  Judic,  there  were 
only  two  judges  who  held  for  the  king's  power  of  self-exclusion 
by  charter.  But  Fortescue,  J.,  maintained  on  the  other  hand, 
that  the  king,  notwithstanding  the  plainness  of  the  words,  hadi 
still  a  concurrent  jurisdiction,  which  he  had  granted  by  com- 
mission to  the  justices  of  the  county;  therefore  it  was  not 
void. as  to  Colchester,  and  good  for  the  rest  of  the  county, 
but  voidable  only  as  to  Colchester;  and  if  so,  there  could Jie. 
no  inconvenience,  in  it,  because  then  the  corporation  might 
claim  their  rig^,  and  so  might  the  party  grieved.     It  is  some^. 
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what  difficolt  to  attach  a  diBtinct  meanii^  to  these  wot^b^  but^ 
the  opinion  of  so  learned  a  judge,  although  coudiedriaobseiire 
language,  probably  not  his  own,  is  entitled  to  much  consider^ 
ation*  The  report  goes  on  to  state,  that  this  being  a  case  of  : 
great  weight,  was*,  a^umed  farther  to  be  ai^ued;  but  we  ha¥e> 
not  been  able  to  discover  any  subsequent  mention  of  it* 
Some  authority  on  the  other  side  is  to  be  found  in  Talbot  v. 
Hubble, /S  Str.  1154,  on  which,  after  three  arguments  at  bsr^ 
Lee,  C.  J.,  delivered  the  opinion  of  the  Court: — "  Thatitbe. 
crown  might  grant  to  any  city  to  have  justices  of  their  own. 
within  themselves,  and  exclude  the  county  justices  from  interr* 
meddling  m  the  ordinary  business  of  a  justice  of  the  peace."  , 
Upon  the  whole,  as  far  as  the  meagre  cases  on  this.subject. 
are  auihority,,  the  courts  of  law  seem  to  have  inclined  to  in- 
terpret these  ^^  noa  intromittant"  clauses  according^  to.,  the* 
naliical  meaning  of  the  words  in  which  they  are  embodied, 
yet  as  the  decSons  are  neither  numerous  nor  explicit,  aad 
proceed  from  judges  of  more  antiquity  than  reputation^,  we 
must  go  a  step  beyond  case  law  to  form  any  strong  opinion^ 
and  examii^,.  at  least  as  far  as  Bristol  is  concerned^  .what 
assistance  we  may  derive  from  precedent*  But  itds  neceasBCjr 
to  premise,  that  as  in  looking  at  the  law.  it  became  desirable  to 
ascertain  on  what  charters  the  privUeges  of  the  corporation  of 
Bristol  in  fact  depend,  and  to  call,  for  that  purpose,  to  our  aid,* 
the  recent  judgments  in  Rex  v.  Haythome;  so>  in  looking,  at 
the  precedents,  it  becomes  equally  desirable  to  observe,  on 
what  their  privileges  were  supposed  to  depend,  at  such  times) 
as  the  king  has  thought  fit  to  interfere  ju^cially  within  the- 
dty,  either  by  special  commission  or  otherwise*  Now^  from 
tiie  contents  of  ihe  charter  of  Queen  Ahn^  its  intcftition;  se^cas: 
undoubtedly  not  to  confirm,  but  to  riestore.the  ancient  privi^ 
leges  of  the  city,  on  the  assumption  that  they. were  sacrificed 
Iqrthe  smnender  to  Charles  IL  We  may. therefore  very  fairly 
conclude,  that. on  that  charter  the  rights  of  tlie  corporation 
were  believed  to  depend,  when  certain  special  commissions' 
issued  shortly  after,  and  if  so^  there  was  no  cause  for  ques« 
tioning  the  king's  title  to  concurrent  jurisdiction^  as*: that 
charter  contained  no  ^^  ne  intromittaat"  clause,  ho-  words  of 
express  exclusion,  although  it  granted  in  the  strongest  general 
terms  idt  ibnoer  privilegesj^  aft  an^ly  and.fiilly  as  tb^y  had 


mw  bem  mj^jreil  belbre;  aiact  it  hat  been  frequently  deeided, 
that  when  extraordinary  powers  are  eon&rred  by  virtu*  of  the 
royal  prerogative,  they  oan  never  paaa  by.  words  of  reference, 
however  fordhle,  but  only  by  those  of  positive  and  definite 
desenption.  Thus,  in  the  Lord  Dareio's  caae>  Cro.  Slia.  610, 
where  that  nobleman  churned  exemption  firom  the  queen's  pur« 
veyors  iucertain  manors^  under  a  grant  of  them  by  Edward  VL, 
with  the  same  liberties^  franchises  and  privileges,  as  they  had 
been  granted  to  the  dean  and  chapter  of  St»  Paul's,  by 
Edward  IV.,  who  had,  inter  alia,  appointed  them  to  be  dis* 
ohai^ged  of  purveyanee,  non  obstante  aUquo  statuto,  and  the 
manors  had  come  to  the  crown  by  surrender,  83  H.  VIII., 
sheitly  after  the  passing  of  the  statute  87  H.  VIII.  that  all 
places  should  be  sub^eot  to  purveyance  i  diere  wm  judgment 
agsinel  the  ebum  to  such  exempticm,  for  such  could  be  made 
by  express  words  only.  Again,  in  Ford  and  Sheldon's  easer 
18».Co4  Hf  it  da  expressly  laid  down,  that  what  the  king  oan 
pant  onlyby  his  royal  prerogative,  can  nev^r  pass  by  general 
i|Forda»^  It  eould  not  be  pretended  then^  that  the  charter  of 
jbm  revived  the  powers  of  exclusive  jurisdiclion,^confrrred  by 
Heioy  and  Elizabeth,  if  supposed  to  have  previously  lapsed 
by  Ae  surrender;  and  that  such  was  the  supposition  when  tha 
oommissions  of  1715  and  1758  issued,  there  seems  very  litde 
Dsasoh  to  doubt.  This,  surely,  will  detraot  someilmig  frmn 
the  importance  of  these  precedents. 

The  ftnit  instance  wo  have  been  able  to  find  of  any  special 
aeeamission  at  Bristol,  occurs  in  1268.  In  that  year  violent 
affiays  took  place  between  the  mayor  and  burgessea  and  the 
Lord  pf  Berkeley,  each  daiming  the  out-papish  of  BAdclifb 
as  p«rt  of  their  territory.  The  nobleman  having  get  the 
better,  the  eiliaens  petitioned' parliament  for  redress,  and  the 
ling  in»  answer  appconted  two  good  men  of  sound  under«> 
standing,  together  with  ike  constable  of  Bristol  eastle,  to  hear 
and  determine  the  matters  m  dispute.  Nothing,  however,  waa 
done  eftotually.  This  conunission  went  down  befi>re  the  dtf 
had  obtained  hy  charter  any  peculiar  judicial  privileges  exoept 
that  of  having  a  coroner  of  its  own. 

In  the  reign  of  Edward  the  Fourth  we  find  a  special  com- 
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miniQii  of  ojwr  and  terminer^  dated  Dec.  1468^  diieeted^ 
the  mayor^  John  Shipward^  Nicholas  Chook,  one  of  die  kiiig% 
jaoti^9,  Thomas  Young,  sergeant  at  law,  and  oUievt,  par>* 
porting  to  be  for  the  puiiisbment  of  certain  persons  raising 
dommotions.  This  joining  of  the  mayor  was,  as  the  reater 
will  doubtless  peteeive,  in  exact  complianoe  with  the  charter 
of  £d«  III.,  on  which  the  privileges  of  Bristol  at  that  time 
d^nded; 

No  proceedii^  of  this  kind  occurred  again  for  a  long 
period ;  indeed  we  are  not  aware  of  any  prior  to  the  granting 
of  Queen  Anne's  charter.  In  1716,  only  three  years  afttr 
that,  a  very  remarkable  riot  oeounred  in  the  city  on  iht  ac« 
(Session  of  George  L  The  acts  of  the  mob  seem  to  have  been 
sio^lar  to  thoae  which  recently  took  place,  though  not  so 
yioltnt  and  extensive.  The  disturbances  were  aeeredy  excited 
by  tba  high  diureh  and  Jacobite  party,  at  that  time  prtdo*- 
mmt  in  Bristol,  and  the  tories  of  that  day  ware  chasged 
as  the  cause  of  them,  with  more  semblance  of  truth  than  ite 
radicals  of  this.  A  special  commission,  including,  aooordfaig 
to  the  provisioiis  of  the  last  ^hartor,  the  mayor  and  t«cord«r, 
was  sent  down  to  try  the  riotera,  of  whom  many  were  finind 
guilty,  but  sentenced  only  to  slight  punishments.  The  spirit 
of  the  citizens  at  that  time  may  be  collected  from  the  curious 
circumstance,  that  notwithstanding  the  opinion  of  the  judges, 
expressed  in  the  charge,  that  the  offence  of  which  the  pri- 
lidners  were  aeeuised  amounted  to  treasim,  as  dieir  risii^  was 
folly  evidenced  to  have  been  with  a  general  design  to  puH 
down  houses,  and  was  a  levying  of  war  against  the  king;  Qst 
grand  jury  refused  to  find  bills  against  them  fcr  aiijr  hea^dr 
matter  than  a  riot.  ^  .., 

In  1753,  the  inhabltattts  of  Bristol  again^  manifestod  llteir 
nnndy  dispositions  on  the  passing  of  the  Jew  bill-;  and  sn^ 
violent  tumults  were  the  consequence,  that  the  gov^ment 
bought  it  necessdry  to  send  another  commission,  to  secure 
the  peade  of  the  city.  It  was  directed  to  John  Clements, 
mayor,  two  barons  of  the- exchequer,  Sir'M.  Foster,  recorder, 

'  Hipsa  vlip  wish  for  further  Infiqm^tipQ  oq  tbeae  qurious  events  pi^iy  cqwuU 
Seyer*8  Antiquities  of  Bristol,  vol.  %,  p.  561,  et  seq.,  a  work  abounding  in  details 
not  to  be  found  elsewhere,  and,  although  devoted  to  local  antiquities,  quite  xeadable.' 
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and  th)e  aldermen,  thus  again  complying  with  the  profusions 
of  the  charter  of  Anne. 

We  find»  then,  in  these  precedents  no  trace  of  recognition 
by  the  government  of  any  exclusive  jurisdiction  belonging  to 
the  magistracy  of  Bristol,  but  we  must  again  urge  the  fiicl 
that  they  were  either  anterior  to  the  grant  of  Henry  and  Eli* 
zabeth,  or  subsequent  to  its  supposed  extinction.  Still,,  as 
showing  what  the  regular  usage,  whether  correct  or  not,  has 
been,  they  Inust  be  allowed  importance,  and  may  by  many  be 
judged  to  reduce  the  question  we  have  been  hitherto  dis- 
cussing, viz.  whether  the  king  has  co-ordinate  jurisdiction 
with  the  local  magistrates  or  not?  to  this,  whether  he  has  not 
something  more ;  in  other  words,  whether  his  power  does' not 
extend  to  an  exclusion  of  the  magistracy  altogether,  as  waa 
done  in  the  recent  commission.  We  are  not  aware  of  any  law, 
scarcely  of  any  precedent  to  guide  us  here.  Of  the  latter, 
however,  one  very  remarkable  does  exist ;  and  we  present  die 
best  account  of  it  we  have  been  able  to  procure.^  •  * 

'  In  the  year  1768,  when  the  celebrated  Dunning  was  re^ 
corder  of  Bristol,  one  Shapland  forged  a  promissory  note  in 
his  name  to  the  following  effect : 

"  Inner  Temple,  London,  July  8,  1768. 

'*  I  promise  to  pay  unto  Henry  Dampier,  Esq.  or  order, 
twenty-two  pounds.  J.  Dunning." 

This  Henry  Dampier  was  an  alderman.  An  indictment  was 
found  at  the  ordinary  gaol  delivery  for  the  forgery  of  tiiis  note,- 
but  nothing  farther  was  done,  the  recorder  and  alderman  doub(>^ 
less  feeling  that  they  could  not  sit  as  judges  in  a  case  where 
they  had  such  a  personal  interest  Under  these  circumstances 
there  seemed  no  alternative  but  a.special  commission,  and  one 
was  accordii^ly  issued ;  but  the  preamble  shows  how  care- 
fully the  privileges  of  the  corporation  were  respected.  It  le^ 
cites  that  Shapland  was  a  prisoner,  that  Dunning  was  recorder 
of  Bristol,  and  a  justice  of  oyer  and  terminer  and  gaol  delivery^ 
and  without  whom  no  sessions  of  the  peace,  oyer  and  terminer, 
or  .gaol  delivery,  can  be  held  within  our  city  of  Bristol,  by 
virtue  of  the  letters  patent ;  also  that  H.  Dampiei*  was  an  alder- 
man, and  another  justice  of  oyer  and  terminer  and  gaol  delivery. 
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witlrout-.iiriiDiiif  &c« ;  yet,  under  the  circQiDstanees^  a  special 
commission  is  appointed  without  them  to  deliver  the  gaol 
of  Shapland,  of  the  judges  and  the  mayor^  two  to  be  a  quoiUm, 
•Unfortunately,  no  farther  record  of  this  transactiou  is  to  b^ 
ibund.  Whether  the  commission  ever  went  down,'  or  whether 
Shapland  escapedor  died  in  prison,  it  is  impossible  to  say^ 
but  the  probability  is,  from  the  absence  of  further  information, 
that  nothing  more  took  place.  The  language  of  the  recital 
shows,  however,  pretty  clearly  what  was  the  opinion  of  those 
times  as  to  the  power  of  the  Crown  to  act  independently  of 
the  magistrates  within  the  city;  and  so  the  exception  is  a 
strong  argument  for  the  strictness  of  the  rule  itself.. 

If  we  turn  from  Bristol  to  other  places  possessing  corporar 
tions  endowed  with  the  same  judicial  privileges,  we  shall 
find,  as  jhr  as  precedents  go,  considerable  evidence  that  the 
local  power  of  exclusive  jurisdiction  conferred  by  charters  coa- 
taining  non-intromittant  clauses,  is  a  name  and  nothing  more. 
In  London,  for  example,  it  has  been  the  custom  from  all  i\m^ 
to  employ  special  commissions  when  expedient;  it  has  cer- 
tainly been  also  the  custom  to  include  invariably  the  chic^ 
magistrate  or  magistrates  of  the  city.  Thus  as  early  as  t}ie 
trial  of  Sir  Nicholas  Throckmorton,  April  17,  1554,  we  find 
the  name  of  the  mayor.  White,  inserted  at  the  head  of  the 
commission,  the  rest  being  nobles,  privy  counsellors,  and 
judges.  But  a  more  remarkable  example  is  found  in  the 
proceedings  that  followed  Lord  George  Gordon's  riots,  where 
Sir  Brackley  Kennett,  the  Lord  Mayor,  as  appears  from  the 
Old  Bailey  papers,  *  was  included  in  the  special  commission, 
although  charged  himself  as  an  accessory,  or  at  least  an  ap- 
prover of  that  tumult,  and  afterwards  fined  a  thousand  pounds 
for  his  remissness- and  inactivity  in  quelling  it.  How  much 
the  circumstances  on  that  occasion  resembled  the  recent  case 
at  Bristol,  at  least  as  far  as  the  magistracy's  conduct  was 
concerned^  will  best  appear  from  the  remarks  of  Abbott,  C.  J.^ 
in  Redford  v.  Birley  and  others,  3  Stark*  N.  P.  76,  (the 
Manchester  Riot  case.)  "  Many  of  us/*  says  he,  "  are  old 
enough 'to  remember  what  mischiefs  were  created  in  this  me- 
tropolis while  the  hands  of  justice  were  paralysed :  lest  I 
should  be  misunderstood,  I  wish  to  say  that  I  am  alluding  to 
the  riots  in  1780.    I  have  no  hesitation  in  saying  that  if  a 


404  1%&  Special  C<mtiA$tum  iU  BrUiot. 

kundredth  pttt  of  tliat  which  was  doM  on  the  sbtth  or 
Mtenth  day  of  those  riots  had  been  done  in  the  fint  instance, 
nothing  of  the  kind  would  have  occurred  which  was  after- 
Wards  so  much  to  be  dejdored.'*  Holroyd,  J.,  in  trjring  the 
Ctose,  also  alluded  to  the  same  eveftts,  and  the  punishment  of 
4ke  Lord  Mayor,  Sir  Brackley  Kennett,  "  for  not  being  on 
the  alert  and  putting  a  stop  to  the  riots,  by  undergoing  the 
disgrace  of  a  judgment^  and  being  fined  a  thousand  pounds.'' 

We  have  thus  hastily  endeavoured  to  give  a  view  of  what 
little  law  and  precedent  there  exists  on  a  very  important 
^[uestionk  Although  it  may,  perhaps,  be  regarded  as  settled, 
so  &r  as  Bristol  is  concerned,  by  the  commission  of  last 
Joftuary  passteg  unchallenged  and  disputed,  it  may  hereafter 
arise  in  other  places  similarly  privileged.  Although  the  eases 
seem  rather  to  incline  to  a  strict  and  literal  interpret^on  of 
ikose  ckuses  in  chiurters  which  grant  exclusive  jurisdiction  tb 
Ae  locid  ttuigistrates>  yet  the  precedents  are  perhaps  to6 
ttiiny  to  allo#  of  a  few  scattered  dicta  negativing  ttie  stoong 
nMMl  pfesumpdon  whieh  must  always  exist  in  &vour  of  the 
king's  claalli  to  concurrent  authority  when  he  chooses  to  lay 
iU  Whether  the  same  power  which  can  overrule  the  mean^ 
Ing  of  express  words  of  exclusion,  cannot  also  act  counter  to 
those  provisions  of  former  charters  which  made^  the  co^ 
^yperafion  of  the  local  judges  indispensable,  is  a  speculation  tif 
some  cBfficulty  on  which  we  otkr  no  opinion.  Indeed  ws 
trust  that  it  has  been  throughout  our  manifest  object  to  & 
no  more  than  indicate  the  true  bearings  of  this  question,  te 
ex^ain  thut  which  has  been  misconceived,  and  abstract  that 
which  is  irrelevant,  without  presuming  to  dedde  on  a  point 
of  such  manifold  uncertainty. 

8. 
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L  Tie  Priwtice  of  Conveyancings  (voL  iii.)  rektiing  io  Alh 
stracii  ^  7  tile,  and  Evidence  connected  with  Meal  and 
Personal  Property,  By  James  Stewarti  Esq.^  of  Lincoln^ 
Iim^  Barrister  at  Law.    Saunders  and  Benniag.     18SU 

2* .  Oh  Coneeyanceri  Evidence*  By  Thomas  Coventryi  fist}, 
of  Lincoln's  Iiuij  Barrister  at  Law.  London.  CIarke«    18SSL 

In  the  course  of  the  tleforms>  political  and  legal  (and  we 
might  addy  moral)^  which  are  now  going  forward^  it  has  ofteh 
been  made  a  question  to  what  extent  it  is  desir£ihl6  to  make 
alterations  in  general  principles;  hut  few  douht  the. propriety 
oi  alterations  in  practice  where  that  practicd^  is  cdnfesdedl^ 
bad.  In  conveyancing,  however,  the  practice  and  the  princi- 
ples are  vety  much  interwoven^  and  the  practicfid  part  di£(^ 
very  widely  in  its  6bjects  as  well  as  in  its  consequences  fr6m  tJMt 
practice  which  is  connected  with  the  Courts.  The  rules  of 
][>leading,  the  proceedings  of  the  Courts,  ahd  the  criminal 
code  of  the  couhtry,  may  perhaps  be  readily  altered,  and  no 
great  incohventence  sustained;  but  upon  some  points  of  prad* 
tice  in  conveyancing  rest  titles  to  valuable  properties  and 
rights  of  every  description.  Much  caution  and  circumspectioa 
are  tiberefore  requured  in  altering  that  practice^,  or  dome  of  the 
most  important  rights  of  property  may  be  donfiised  ahd.  sub- 
vertedi  It  is  upon  this  ground  that  the  practice  of  cohvey- 
ancers  (involving  as  it  does  principles  as  well  as  practice)  bfs 
so  far  obtained  sanction  and  authority  in  the  Courts,  ius  to 
have  often  swayed  the  decisions  of  the  bench.^ 

This  practice,  however,  is  no  whei^  clearly  laid  down; 
every  practitioner  has  doubts  what  is  it^^nd  we  have  conflict- 
ing testimony  and  differing  opinions  as  to  what  it  ought  to 
be.  It  is  really — what  the  Common  Law  of  the  land  is  construc- 
tively—all  unwritten,  and  the  student  in  vain  inquires  where 
it  is  to  be  read.    It  Can  only  be  learnt  m  the  conveyancer's 
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chambers,  and  by  mixing  with  those  members  of  the  profession 
who  lead  the  way  through  this  labjrrinth  of  traditional  lore. 

It  might  be  of  considerable  advantage; to  the  profession 
and  to  the  public,  if  in  addition  to  a  correct  digest  of  the 
established  rules  of  practice,  some  intelligent  body,  similar  to 
the  present  body  of  commissioners,  could  meet  at  stated  times 
and  discuss  and  establish  rules,  which  might  guide  the  mem- 
bers of  the  {profession,  upon  doubt&l  and  disputed  points  of 
practice.^  For,  unfortunately,  practitioners  in  the  country 
have  but  very  imperfect  means  of  ascertaining  what  the  rules 
of  practice  are,- and  it  is  next  to  impossible  for  them  to  keep 
up  with  the  progressive  improvements  of  the  times.  Th^ 
are  invariably  found  nearly  twenty  yearg  behind  those  who 
take  the  lead  in  town  practice.  To  add  to  the  inconvenience 
of  the  system,  rules  of  practice  are  now  perpetually  laid  down 
or  modified  by  the  Courts,  without  that  thorough  knowledge 
of  the  subject  and  that  regard  to  consequences  which  should 
guide  all  in  matters  of  legislation  and  general  law. 

The  cases  often  referred  to  as  to  the  presumed  surrender 
of  terms^  afford  an  instance  of  the  kind.  In  one  of  i  those 
casesj  the  Judge  who  decided  the  question  observed,  that 
although  a  settlement  upon  marriage  had  been  made  of  the 
property,  no  assignment  had  been  made,  or  notice  had  been 
taken«  of  the  term  in  question;  when  in  fact  every  practitioner 
must  be  aware  that  to  assign  terms  to  attend  the  inherit- 
ance upon  a  marriage  settlement,  is  a  very  unusual  proceed- 
ing. Although  we  have  stated  the  want  of  some  well-digested 
rules  of  practice  on  the  subject  of  conveyancing,  we  admit 
that^  to  a  considerable  extent,  Mr.  Preston's  Book  upon 
Abstracts  has  aided  much  in  fixing  the  practice,  as  well  as 
the  law,  upon  this  subject.  We  have  also  been  lately  fa- 
voured with  two  new  works  on  this  branch  of  law:  the  one 
a  Treatise  by  Mr.  J.  Stewart,  upon  Abstracts  of  Title  gene- 
rally, a,nd  the  evidence  connected  therewith,  forming  part 
pf  a  Collection  of  Conveyancing  Precedents;  and  the  other^ 
a. Treatise  by  Mr.  Coventry  upon  Conveyancers'  Evidence* 
The. first  of  these  works  is  a  work  of  considerable  merit,  and 
we  may  say  the  same  of  the  two  volumes  of  Precedents,  to 

*■  The  Convdyancen  Club,  we  bitieve,  do  sojnetking  of  the  sort,  bttt  unfertonaWy 
not  syBtematically,  and  their  opioions  lire  iiot  published. 
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whidi  this  volume  belongs  as  one  bf  the  'series'.  But*  our  • 
readers  must  be  aware^  that  one  volume  can  never  comprise 
ail  the  general  law  arising  upon  Abstracts  of  Title;  for  to 
dive  into  all  the  details^'  would  involve  every  case  which  can 
by  possibility  affect^  not  only  every  description  of  real'  pro- 
perfy,  but  a  great  proportion  of  personal  property. 
.'  The  subject  chosen  by  Mr.  Coventry  falls  within  a  narrower 
compass,  and  a  good  work  on  that  subject  would  undoubtedly 
have  been  acceptable  to  the  profession  J  How  far  the  gentle- 
mieu^  in  question  has  succeeded  in  supplying  the  vacuum  is  a 
question  we  shall  presently  discuss.  We  begin  with  Mr. 
Stewart. 

'  In  the  first  place  we  can  hardly  refrain  from  smiUng,  when 
we  see  with  what  care  the  counsel  or  the  conveyancer  endea- 
vours to  impress  upon  his  readers,  the  importance  of  gentle* 
men  of  his  own  vocation  being  consulted  upoii  all  matters  of 
title.  **  The  abstract  of  title  being  completed/'  he  says,  "  the 
purchaser's  solicitor  is  bound  to  take  the  opinion  of  counsel 
on  the  deeds ;"  again,  at  p.  40,  '^  afler  thiese  points  have  been 
attended  to,  the  abstract  should  be  laid  before  counsel,  and  if 
the  purchaser  will  not  incur  this  expense,  the  solicitor  should 
fake  a  written  memorandum  from  his  client  that  such  is  the 
fict,  and  that  it  is  against  the  solicitor's  advice."  Also  after 
the  abstract  has  been  re-perused  and  the  requisitions  attended 
to,  ^^  the  abstract  must  be  then  re-submitted  to  counsel;" 
afierwards  it  is  hinted,  that  although  solicitors  do  somethnes 
undertake  to  advise  upon  titles,  "  yet  this  course  can  never 
be  recommended;"  and  again,  ^^  where  the  title  is  approved 
it  will  be  then  proper  to  instruct  counsel  to  prepare  the  pur- 
chase deed — ^and  in  all  important  transactions  it  will  be  most 
prudent  for  the  solicitor  not  to  undertake  this  diity  himself." 
So  much  for  the  advice  of  one  who  cannot  be  supposed  to  be 
at  all  interested  in  the  recommendation  he  publishes.  This 
mode '  of  writing  convinces  us  of  what  we  have  before  had 
some  experience,  that  counsel  generally  know  very  little  of 
what  is  the  routine  of  business  in  a  solicitor's  office,  in 
offices  where  there  is  much  conveyancing,  how  competent 
many  solicitors  are  to  advise  upon  most  points  of  main  im- 
portance to  the  title.     In;  the  country,  not  one  fourth  part  of 
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ibm  abitracli  of  title  made  out  wee  ever  submitted  to  aowmel; 
and  even  ia  town  a  very  large  proportion  are  sufficiently  pe* 
vused,  and  addsed  upoa,  wit)ieut  the  intervention  of  a  coBh 
veyaaeer.  Without  stopping  to  notice  some  po^ons  as  to 
wh^h  the  lavr  has  been  varied  by  several  late  acts  of  parliar 
menty  particubily  those  commonly  styled  Sipr  Edwaid  Sugden's 
Acts,  vre  ahaU  refer  to  a  few  passages  in  Mr.  Stewards  work, 
fgainst  which  we  think  it  our  duty  to  warn  the  readeir. 
^  It  is  stated  by  Mr.  Stewart,  at  p.  Ill,  dutt  if  an  advowson 
be  ajHPendanl  to  a  maikor,  a  title  for  sixty  years  may,  as  in  the 
case  of  lands,  be  generally  sufficient.  Qui  the  ease  cited  in 
.support  of  this  doctrine,  Gibson  v.  Clark,  I  J.  &  W.  1  JB» 
does  i^  support  the  position.  The  advowssofi  in  that  oase 
had  been  comprised  in  a  recovery  upwards  of  190  years  back, 
asid  three  presentations  had  been  made  fo  the  living }  besides, 
we  know  that  in  practice  very  little  diflerence  k  made  in  re- 
quisitions as  to  early  proof  of  title,  whether  the  advoWson  b^ 
in  gsosB  or  appendant.  We  have  long  been  of  opinion  that 
the  whole  law  i^elative  to  affidavits  and  certificates  made  in 
reference  to  rights  of  property,  not  authorised  by  tbe  Courts, 
and  not  under  any  Judicial  sanction,  requires  attention  from 
the  legialature.  Upon  this  subject  we  cannot  enlarge;  but 
Mr.  Stewart  has  observed  that,  **  although  letters  of  admini- 
StratiAn  axe  sometimes  required  to  be  taken  out,  in  proof  of  an 
iptestaey^  yet  that  an  affidavit,  made  before  a  Master  in  Chan- 
eery  or  a  magistrate,  wo^ld  equally  answer  the  purpose.*' 
Sbaah  affidavits  may  often  be  considered  as  satisftctory  to  the 
parties,  bij^  until  some  change  be  made  in  the  law,  th^  must 
be  regarded  legally  as  mere  waste  paper,  and  leave  all  parties 
qpen  to  imposition.  This  observation  applies  equatty  to  all 
such  affidavits  and  oertificates  made  in  support  of  pedigrees^ 
heiriiihip  and  representation — to  prove  the  feilure^  of  issue, 
the  identity  of  lainds  and  of  individuals,  and  a  vast  variety  of 
cases  wbich  come  before  the  ccHiveyancer,  except  so  for  as  any 
suck  dn^cuments  can  be  constiued  as  declarations  in  writing 
ma4e  by  rdations. 

At  p*  S84,  an  4>bservajion  is  made  as  to  releases,  devises^ 
and  assignments  oif  contingent  interests.  The  statement  made 
k  too  gencsal,  butwe  can  only  refer  the  reader  to  Mr«  Fearne'tl 
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treatise,  p.  S64s  370,  wherd  some  dUfitahotionii  on  tha  iiubjeet 
we  laid  down.  ' 

At  p.  S61,  we  are  mueh  ciurpfised  to  find)  in  a  trefitise  prO^ 
feasedly  written  upon  Abatrasta  of  Tittef  and  the  evidence 
connected  therewith,  lui  ojunion  enfMreysed  tbftt  the  produetioH 
o£  an  original  will  (being  the  best  proof)  ^^  cannot  be  dispensed 
mih  by  a  purchaser,  if  it  can  be  had."  Our  readers,  wi^  «jrf 
Gonfident  cannot  be  ignorant,  that  a  oonyeyanoer  never  di^amv 
nf  taaking  Bui^h  a  requisition,  whatever  may  be  the  prai^tic^  of 
the  Courts;  and  we  have  no  reason  for  tbilddng  that  tb^ 
€eurt8  themstlvea  would  sanotien  an  alteration  tn  the  praetice 
iof  conveyaneeri  in  this  renpect.  But  we  murt  talce  leave  eS 
Mr.  Stewart's  hook,  as  Mr«  Coventry  threatens  to  odieupy 
a  eonsidwable  space  i  and  we  now  turn  to  his  Trea^sej 
which  would  certainly  be  entitled  to  preeedence,  if  the  nuiti- 
faer  and  importance  of  the  observations  it  draws  (torn  us 
eould  be  regarded  as  any  criterion  of  comparative  merit  But 
we  conceive  that,  in  exposing  gross  error,  we  are  rendering  a 
^peater  service  to  the  community  than  whem  employed  in 
eulc^sing  merit  and  correcting  trifling  faults. 

Mr.  Coventry  begins  with  an  unassuming  prefiMc,  in  whieh 
he  very  truly  sa]ra>  ^^  that  it  is  possible  for  an  individual' to  be 
miatalBen  in  the  usage  of  a  widely  diffused  and  unassoeiated 
body,"  such  as  the  body  of  eonveyaneers.  He  likewise' al^ 
ludes  to  the  ^stinetion  which  previuls  between  evidenSce  in 
the  Courts,  and  the  evidence  adduced  in  the  verification  6f 
titles,  a  distinction  which  appears  to  us  would  be  nmch  betteer 
abolished ;  fer  why  shoidd  contending  parties  require  meve 
positive  evidence  in  Court,  tiian  an  individual  about  to  part 
with  his  money  for  an  estate,  whieh  can  only  he  valuaUcwit^ 
a  valid  title,  of  which  validity  the  Courts  are  to  judge  i  The 
*^  unassunung  tract"  in  question  (as  the  author  has  beek 
pleased  to  designate  his  book)  is  divided  into  seven  chapters, 
which  treat  oi  the  proof  of  deeds  and  wilis,  and  the  conserva^ 
tioB  and  productioh  of  these  proofs — the  ptoof  of  titles  to  dif* 
fisrent  kinds  of  property — and  of  the  difllerent  charact^s  of 
contracting  parties-evidences  as  to  incumbrances,  and  in 
pNiaf  of  pedigrees — ^and,  lastly,  secondary  evldenee .  and  pre^ 
suflpiptionft,  with  observations  on  Uie  proposed  aherationof  tiie 
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verification  of  deeds  in  Court.  In  the  commencement  we  are 
rather  startled  by  the  author's  observations  upon  the  duties  of 
•the  conveyancer,  namely,  "  to  say  that  he  is  at  liberty  to  ex- 
ercise a  sound  discretion  in  the  requisitions  he  makes  is  per- 
haps going  too  far."  We  should  rather  have  been  inclined, 
had  we  been  called  to  speak  upon  the  subject,  to  say,  that 
the  duty  of  the  conveyancer  could  not  be  better  defined  than 
by  declaring  that^he  "  ought  to  exercise  a  sound  discretion." 
•This,  however,  is  not  law,  and  we  will  therefore  proceed  to  the 
details  of  the  work. 

-   In  speaking  of  the  signing  and  sealing  of  deeds  (p.  19,)  after 
stating  that  formerly,  by  the  common  law,  deeds  were  not 
required  to  be  signed,  the  author  adverts  to  the  statute  of 
firauds,  and  controverts  an  opinion  of  Mr.  Preston's  in  Shep. 
Touch,  p.  57,  note,  that  the  statute,  in  respect  to  signing, 
applies  only  to  agreements,  and  not  to  deeds.     The  words  of 
the  statute  referred  to,  although  quoted  by  the  author  in  illus- 
tration of  his  argument,  are  no  more  the  words  of  the  statute 
than  they  are  the  words  of  the  1 15th  Psalm,  but  from  the  words 
"  deed  or  note,  in  writing,  signed  by  the  party"  &c.  being 
found  in  the  statute,  he  infers  that  Mr.  Preston  is  mistaken, 
and  that  the  statute  does  apply  to  deeds;  and  not  merely  to 
agreements;  observing  '^that  it  is  difficult  to  see  what  species 
of  deeds  these  words  will  not  embrace."    The  original  ques- 
tion, however,  was  whether  the  statute  has  made  the  signing 
of  deeds  an  essential  requisite.    We  presume  that  Mr.  Preston 
must  have  been  equally  aware  with  Mr.  Coventry,  that  the 
statute  comprising  the  words  **  deed  or  note  in  writing"  was 
in  some  shape  applicable  to  deeds.    It  is  true  that  Blackstone 
(2  Com.  305,  306),  considers  that  signing,  as  well  as  sealing, 
is  (since. the  statute)  in  most  cases  essential  to  deeds.     But 
Sir  Edward  Sugden  (Trea.  on  Powers,  239),  agrees  with  Mr. 
Preston  in  not  regarding  signing  as  essential ;  and  we  think 
that,  regarding  the  term  Deed  in  the  light  in  which. it  must 
have  been  regarded  at  the  time  of  the  passing  of  the  statute, 
it  is  not  a  forced. construction  to  contend  for,,  that  the  legisla- 
ture did  intend  to  require,  in  all  cases,  either  that  there  should 
be  a  deed,  which  was  always  a. solemn  instrument,  or  a  note 
in  writing,  signed  by  the  parties/  &c.     It  is,  however,  clear 
that  in  one  case  the  Vice  Chancellor  allowed  a  deed  of  release 
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made  to  ah  adkninistrator  of  personal  estate  to  be  valid  with- 
out signature.^ 

The  next  subject  upon  which  we  have  to  remark^  is  that  of 
the  registration  of  deeds,  some  points  as  to  which  are  collected 
and  enumerated  by  the  author.  Among  these  points  we  find 
one  quite  beyond  our  comprehension,  although  some  of  our 
readers  may  possibly  be  more  fortunate  in  an  exposition  of-  its 
meaning.  We  allude  to  point  5: — ^^  That  actual  notice  of  an 
unregistered  deed  will  not  ^ind  the  party  to  whom  such  notice 
is  given,  unless  his  own  incumbrance  be  not  duly  registered/' 
(p.  S4.)  For  this  position  no  authority  is  quoted,  and  we 
cannot  explain  the  meaning.  We  must,  however,  b^g  our 
readers  to  accompany  us  to  the  concluding  sentence,  which 
runs  thus:  **  but  as  between  claimants  for  value,  the  question 
as  to  the  proper  efiect  to  be  attributed  to  notice  of  a  prior  un- 
registered deed,  is  one  of  great  difficulty,  and  upon  which  the 
opinions  of  able  and  ^cperienced  men  are  divided."  This  is 
here  given  as  a  point, — ^as  the  state  of  the  existing  law.  We 
fear  die  reader  will  scarcely  credit  us,  when  we  aflSrm  that 
these  are  the  very  words  made  use  of  by  tibe  Real  Property 
Commissioners,  in  their  second  Report,^  riot  as  stating  the 
existing  law,  lior  any  doubt  respecting  it,  but  in  discussing  a 
question  of  expediency,  namely,  whether  supposing  the  regis- 
tration scheme  to  be  adopted,  notice  of  an  unregistered  deed 
should  or  should  not  aflfect  the  priority  of  a  registered  deed. 
It  is  the  question  of  expediency  upon  which  able  and  expe- 
rienced men  are  divided.  The  established  law  upon  the  sub- 
ject is  as  dear 'as  noon-day.  (Le  Neve  v.  Le  Neve,  3  Atk.  646; 
and  the  cases  cited  in  Sug.  V.  &  P.  p.  678,  6th  ed.) 

Our  author,  after  observing  that  no  deed  is  evidence  unless 
it  be  properly  stamped,  and  that  conveyancers  should  there- 
fore see  that  ^'  deeds  are  impressed  with  this  paissport  to  be- 
lief," goes  on  to  state,  tiiat  formerly  conveyancers  themselves 
prepared  the  abstract  of  tide  ^^  in  a  form  much  more  concise 
2Ji'di  piquant  than  is  now  frequently  found,"  but  that  latterly, 
**  from  the  danger  or  difficulty  of  transmitting  title  deeds  to 
valuable  esta.tes  by  common  carriers,  or  from  aversion  in  the 
proprietors  to  part  with  the  evidences  and  sinews  of  their  land 

>  6  Mad.  166.  *  P.  36,  and  see  4  L.  M.  295, 296. 
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farther  Hmn  the  tethifr  of  iheir  attorney y'  ^  or  frnm  odifir 
causes^  this  practice  is  now  discontinued^  and  tliftt  6onBe«> 
qu^Atly  liie  deeds  themseltes  are  not  so  dosely  investigated 
wit%  regard  to  the  stamp  duty*  But  from  what  fidlows,  ae* 
torditig  to  Mr.  Coventry's  doctrine^  this  omission  can  be  but 
of  minor  importance,  for  he  then  inquires  whether  ilie  want 
of  prop^  stamps  on  deeds,  twenty  or  thirty  years  old»  can 
form  any  objection  to  a  title  ?  And  after  discussing  this  point 
ibr  upwards  of  a  page  and  a  half,  he  concludes  that  the  want  of 
such  titamps  on  deeds  twenty  or  thirty  years  old,  can  form  no 
V£did  objection  to  a  title,  nor  present  any  real  risk  io  th«  pur- 
chaser* This  position  is  taken  upon  the  ground^  diat  a  dead 
without  any  stamp  is  a  good  conveyance  at  common  law^  that 
die  right  of  property  passes  by  it,  and  diat,  aK  the  right  of 
possession  accompanies  the  right  of  property,  and  both  (with 
actual  possession  and  the  title  deeds)  are  ready  to  be  Slivered 
and  conveyed  to  the  purchaser,  no  person  could  molest  him 
in  the  enjojrment  of  the  property*  But  lire  we  to  be  tdd  tbat 
My  vendor  could  compel  a  purchaser  to  accept  of  such  it  titlei 
depending^  ad  it  would  be,  upon  security  so  firaili  evidence  so 
iilsu£Sdeht,  and  '^  sinews"  (as  our  author  has  chosen  to  design- 
nate  the  title  deeds)  so  powerless  andwitheredi  that  upon  no 
TkscadiM,  and  by  kio  ponsibility,  could  they  be  used,  inspeotedi 
or  even  recognised  in  any  court  of  law  or  equity  ?  This  com 
^deration  alone,  without  putting  twenty  other  cases,  which 
-might  be  put,  to  show  the  insufficiency  of  our  author's  argu^ 
ttient^  and  the  unsouitdnefls  of  his  concluaicm,  would  be  an 
answer  to  any  plaintiff  who  might  file  his  bill  io  compel  a 
specific  performance  of  a  contract,  backed  by  such  precioiotts 
evidence* 

'  The  next  doctrine  laid  down  by  our  author,  with  which  we 
•must  ({uarrel,  is  that  with  respect  to  the  admissibilky  «f  parol 
evidence.  It  is  said  at  p.  S3,  (citing  as  authorities  1  Ryan  & 
^Moo.  89,  per  C.  J.  Best,  and  Pea.  £vid.  118,  which  are 
authorities  quite  to  the  contrary,)  ^^  that  ii  there  be  nd  ambi- 
gutty  on  the  face  of  a  deed,  extrinsic  evidence  cannot  be  ad- 
mitted*."   This  position,  it  is  true,  Mr«  Coventry  says,  seems 

^  1  Mr.  Coventry's  pages  teem  with  metaphorical  allusions.  Thus,  at  p.  64, 
speaking  of  an  evicted  coparcener,  he  asks,  **  Can  the  dispossessed  individual  recover 
a  moiety  of  the  grace  and  ftivoiir'  bttt*«red  on  his  companion  V 


iMtfd^-<iiWi  then  piroceedfi  to  inslancfe  the  ciase  of  *'  ibl  eonv^y^ 
Atloe  of  tke  manor  6»"  where  (he  says)  *^  diere  is  not  on  iAkt 
fasee  of  die  kistniinent  atiy  ambiguit3^  ^^^  tf  it  te  found 
ttM  tkete  (Kre  two  Mitaoirst  the  One  of  North  8.  ahd  %he  odwr 
«f  South  8.y  all  die  books  agri^e  that  evidence  may  hie  addueed 
lo  ^x]|^n  which  manor  is  meant,  though  on  the  &ce  of  thife 
nA^ed  i^tre  is  not  an  ^p|Mirent'atnbiguity." 

If  tiii6  tefrn^  eti^tradvetim^  had  been  MibetittiiMl  aft  wib  hai^ 
%eiore  observed,  Mr.  Covenl^  wt)uld  hav«  bei^n  ^nite  con- 
\iisMtt  as  r<egafdfl  the  statetaoent  of  what  is  not  i«vir,  and 
tlve  case  oj^posed  to  that  statement;  but  if  whlit  iii  first  laid 
^own  is  to>  be  taken  bs  the  geneftd  concksion  firojin  aU  the 
4Nises  on  this  «nbjeet,  and  th«  particillat  nam  wiA  whi^h  mt 
author  has  fitvoured  us  is  to  serv«  as  explanatfon^  how  cM 
any  oiie  henceforth  confide  in  thd  conclusions  of  imch  a  pen- 
Vert^  judgment?  We  believe  every  lawyer  is  award  Ihdt'T 
eitrinsie  evidence  is  admissible  to  explain  a  latent  iunbiguityv 
that  is,  where  die  doubt  does  not  appear  upon  the  face  of  tha  : 
instrument ;  but  that  vrhere  the  ambiguity  is  patont,  i.  ^.  appaMi 
on  the  &ce  of  the*  instrument,  in  that  case  there  shall  tie  no 
nther  evidence  allowed — this  has  long  been  j^tled-^this  is  ^ 
what  one  of  the  authors  to  which  Mr.  Coventry  refers,  lays 
down  as  tSie  law ;  and  whence  the  law  of  Mr.  Coventry  is  ds^ 
rived^  or  where  "it  is  said,"  (according  to  the  phraseology 
made  use  of,)  contrary  to  that  which  we  have  stated  above^  we 
leave  him  in  a  future  edition  of  his  work  (if  such  an  e^laon 
^hotdd  be  ever  called  for)  to  explain. 

At  Pi  6&,  our  author  perplexes  himself,  and  his  readers  too, 
with  his  statement  of  the  law  as  to  voluntary  conveyaneeSk 
He  presumes  that  because  &  voluntary  conveyance  may  be 
defoittod  by  the  grantior  as  against  the  volunteer,  therefore 
no  title  in  which  a  voluntary  conveyance  occurs  csM  be  good 
until  the  grantor's  ideath,  forgetting  altogether,  or  really  not 
knowing,  that  a  purchaser  for  valuable  consideration'  (whloh 
term  of  course  includes  a  mortgagee  pro  ianiOi)  even  fiNMH  a 
volunteer,  is  safe  Against  any  subsequent  attempt  of  the  grantor 
to  set  aside  his  own  voluntary  deed. 

In  speaking  of  exchange  deeds,  p.  61,  several  points  would 
require  to  be  notked  at .  length,  jf  we  8aw.;any  chance  of 
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getdn^'thfough  the  lab3nrinth  befbre  us*  As  it  is,  we  caa 
only  cursorily  allude  to  them,  and  in  answer  to  Mr.  Coven- 
try's obervation,  that  there  is  no  decided  case  authorizing 
the  inspection  of  both  titles  to  lands  which  have  been.made 
the  subject  of  an  ex<;hange,  we  b^g  to  refer  him  to  the  great 
case  on  the  subject,  Bustard's  case,  4  Co.  121,  where  he  wiU 
find^most  of  the  law  pretty,  clearly  laid  down  on  this  abstruse 
subject.  He  will  there  find  a  contradiction  of  his  own.  stater 
ment  immediately  following  the  one  above  nojdced^  viz.  that 
an  alienee  of  one. party  to  an  exchange  evicted  of  lands 
which  have  been  derived  under  the  exchange,  has  a  right  to 
recover  back  from  the  other  party  to  the  exchange  the  lands 
originally  granted  by  the  vendor  of  the  alienee.  For  neir 
ther,  the  .warranty  upon  the  exchange  nor  the  ^copdition  o{ 
re-eptry  upon  eviction,  run  to  the  alienee  of  the  exchanging 
parties,  but  only  to  the  parties  themselves  and  their  heirs. 
Other  minor  points  occur,  but  we  pass  them  over.  We  will 
just  mention  that  the  General  Inclosure  Act,  41  Geo.3,c.  109, 
s.  15,  is  the  Act  which  authorizes  allotments,  to  be  made  in 
exchange,  and  not  the  common  local  Acts  of  Inclosure  as  stated 
by  Mr.  Coventry. 

The  chapter  qn  Wills  supports  our  author's  general  characr 
ter  for  correctness.  He  states  in  the  commencement,  that 
the  original  will  is  deposited  in  the  registry  of  the  Eccksi- 
fiitical  Province  where  the  testator  had  bonSi  notabiUa,  and 
that  a  copy  on  parchment^  under  seal  of  the  Ordinary,  or 
Metropolitan  is  delivered  to  the  executor,  together  with  a 
certificate  that  the  will  has  been  proved  before  hkn^  (the 
executor  of  course,)  which  copy  and  certificate  are  called  the 
probate.  This  the  conveyancer,  as  the  author  states,  always 
reqmresy  to  see  that  the  *^  cot^ection  of  the  will  was  attended 
with  the  ceremonies  required  by  law."  He  t»umoti  hoif evji^^ 
requjre  on  behalf  of  a  purchaser,  that  the  vendor  shojold  cove- 
nant for  the  production  of  the  probate  copy  of  a  will,  whether 
it  be,  in.the  hands  of  the  vendor  or  in  those  of  a  thi^d  person, 
notwithstanding'  Mr,  Coventry's  statement  to  theconli^ry; 
i^  a  probate  copy  of  a  will  is  regarded  in  die  nature  of  a 
record,  and  as  such,  no  covenant  to  produce  it  is  ever  re^ 
qfiii;^d.. 

?  Coaaistory  probates  are,  we  lielieve,  always  on  paper. 
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This;  rule  applies  to  all  records^  but  Mr.  Goventry  ipenlioiis 
more  than  once,  that  though  attested  copies  of  records  need 
not  be  given  up,  yet  that  the  record  itself,  ought  to  be;  cove*- 
nanted  to  be .  produced.  Notwithstanding :  these  assertions^ 
we  are  convinced  that  this  is  not  the  practice,  and  that  i^either 
attested  copies  of  records  can  be  required,  nor  are  instriHoent^ 
of  record  ever  included  in  deeds. of  covenant  for  the  .pror 
duction  of  deeds  usually  given  to  a  purchaser. 

The  state  of  the  law  with  respect  to  covenaats  for  the  ,pio«- 
duction  of  title  deeds  is  in  such  a  state  of  wretched .  un«- 
certainty  and  confusion,  that  we  could  readily  excuse  more 
skilful  navigators  than  Mr.  Coventry  for  getting  upon  the 
shoals  and  quicksands,  or  perhaps  for  being  qmte  ai  sea^ 
particularly  as  nothing  in  the  shape  of  a  covenant  appears  in 
these,  days  to  run  wiih  the  land*  ^  Mr.  Coventiy  -  camiot 
snrely  be  right  in  asserting  that  the  expence  of  the  covenairt 
to  produce  deeds,  in  the  common  caso/of  title  deeds  not  being 
ddivered  over  upon,  a  purchase,  ought  to  &U  upon  the  .pur* 
chaser  (p.  133.  137.)  It  is  bad  enough  for^  the  purchaser  to 
be  without  the  deeds;  it  is  surely  too  hard  to  insist rupon  his 
paying  an  ad£tional  sum  because  he  is  to  be  wiliiout  item; 
The  vendor  of  course  ought  to  bear  this  expense,  (MS.  Note 
to  Mr*  Preston's  Common  Forms.)  Neither  do  wo ..^  agree 
with  him  in  thinking  that  in  the  absence  of  any  stipulation  in 
the  contract  respecting  the  custody  of  the  deeds, .  the  vendoi!, 
if  he  retain  a  smaller  part  of  the  lands  than^the  part  wfaicb 
he  sells,  is  intitled  to  retain  the  deeds  as  against  the  pur*- 
chaser.  The  title  deeds  ought  to  follow  .the  larger  property; 
and  the  vendor  who  retains  a  larger  portion  of«the  e^ale 
may  perhaps  retain  the  deeds;  but-  a  purchaser,  of  the 
larger  portion  is  always  considered  to  be  entitled  tor  the 
deeds.^  .     .  .    i 

At  p*  ];74,  we.  &id  three  pages  occupied  in  discussing; an 
imaginary  case  for  the  purpose  of  enligl^aaiing  the  reader ; 
but  let  the  reader  beware  o{  such  lights ;  if  ikey  have  any 
resesri^laiice  to  light  at  all,  we  «c8n.aamre*him  that  the  re^ 
semblance  moat  nearly  approaches  to  that  of  will-o'^h'-wisp; 

^  CurrctiltfAtifiu),  as  Mr.  Coventry  etpiesses  it. 

*  We  have  Sir  £.  Sugden's  authority  for  this  position. 
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^kh  ttfljdt  to  lead  those  wlm  toXkoW  more  and  mace  astray. 

Tbe  omt  put  proceeds  upon  tht  doctrine^  the*  aft^  twenty 
jeea%  a  «^tf«  fue  tnist  can  have  no  ckim  in  eqpuiy  agaiMt 
hit  trustee ;  ai^  that  a  good  legal  title  bek^  shown  for  aixtj 
yeaM^  and  to  equitable  title  being  shoim  ibt  twenty  yean 
10  die  same  ealate>  thia  will  fonn  a  aubstandal  and  markctebb 
title.  That,  (XMiBequendy,  if  a  tniBtee  having^  the  bare  legal 
estate  in  any  property  suffer  a  stranger  to  remain  in  posHCBWDn 
ioft  twenty  yeaxs^  although  such  trustee  mij^t  by  a  real  action 
hare  reco?ered  die  possession  of  the  property  at  any  time  within 
sixty  years  had  he  been  solely  seised  of  the  legal  and  beneficial 
inteiesty  he  cannot  make  good  any  clidm  against  iSie  stranger 
rwhe  has  heen  so  possessed  tor  twenty  years,  either  by  real 
action  or  otberwisei  and  the  eniui  qme  trust  bebg  barred 
both  as  against  his  trustee  and  as  against  the  stranger,  the 
strsttgeT'  under  such  oircumstanees  will,  acquire  in  twenty 
yeaiSy.ibr  these  aie  the  words^  ^'a  good  and  markefeaUe  tide  t6 
die  estate,  which  if  the  trustee  and  cg$tmi  qme.  tmirt'a.  interests 
had  been  Mended  and  united  in  one.  owiler  at.  die  commenee^ 
ment  irf'die  stranger's  possession,  be  could  not  haws  obtained 
under  sixty  years."  If  Mr.  Coventry  has  not  found  out  a 
mare's  nest,  we  affirm  that  no  one  can  eves  pretend  to  make 
such  a- discovery*  .    . 

.  Some  short  account  is  given  of  the  mode  of  proving  a  title 
to  tithes'^-'^tt  this  subject  much  uncertainty  exists  as  to  what 
presumption  can  be  made,  against  a  lay  impro]Hrtator,  in 
&vour  of  an  existing  claim  founded  on  long  non-payment  of 
tithes..  Mr.  Coventry,  however,  does  not  venture  much  upon 
that  head.  /He,  however,  ii^rms  us  of  one ,  or  tvro  other 
points;  one  of  these  is,  that' the  Augmentation  Q^See,  though 
long  since  abolished^  still  oontains  the  records  of  grants  by 
the  crown — he  meant  to  say,  we  presume,  that  the  C&mti  df 
Augmentation  is  abolished,  but  that  the  igfftcn  still  remains — 
again  he  assures  us,  that  an  impropriation  has  been  presumed 
upon  600  years,  enjoyment,  and  refers  us  to  a  case  of  Lady 
Dartmouth  v.  Roberts, .  16  East,  834^  The  case  is  no  au* 
diority  whatever  for  the  assertion.  We  should  have  been 
sur{Nrised  to  have  found  that  it  had  been ;  for  even  Mr.  Coven- 
try, we  should  have  supposed,  mi^^t  have  heard  that,  it  was 
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^  until  the  reign  of  Hm^V III.  that  titii^B  became  inpirbpiiAte, 
1  diat  therrfore  to  talk  of  an  impropriation  being  pTotuned 
on  an  enjoyment  of  600  yearb,  is  an  abdurdity.  The  frot  ia 
Lt,  in  the  case  referred  to,  the  endowment  of  the  Tioarage 

8  in  the  year  1^63^  from  whieh  we  presume  Mr.  Coventi^ 

9  calight  up  a  vague  notion  about  something  which  hap 
ned  nearly  600  yfteim  ago. 

Under  the  head  of  colonial  property  our  author  observes, 
It  all  statutes  up  to  1763,  except  such  as  are  of  a  local  or 
litical  nature,  are  considered  binding  on  the  colonies. — In 
position  to  this  dictum.  Lord  Mansfield  has  §tated,  in  ReJL 
Vaughan,  4  Burr.  S500,  that  '^  no  aot  made  after  a  colony 
planted  is  construed  to  extend  to  it  without  express  words 
owing  the  intention  of  the  legislature  to  be  that  it  shoald.'''  > 
Much  is  said  as  to  searching  the  Sheriff's  offiee  for  elclgits 
id  execnticms  upon  judgments  against  the  land»  even  whefe 
e  debtor  has  only  an  equitable  or  trust  estate^  as  by  the 
)  Car.  IL  c.  3,  judgments  affect  those  lands  of  which  the 
»btor  is  cestui  que  ti^ust  at  the  time  of  execution  sued ;  but  it 
sufficient  to  say  that  what  is  here  recommended  cannot  in 
'actice  be  acted  upon,  as  no  prudent  Sheriff  will  allow  his 
fice  to  be  searched  for  executions,  and  this  for  a  very  ob- 
ous  reason. 

The  following  sentence  is  unintelligible.  It  is  affirmed  that 
a  search  in  the  registry-office  for  judgments,  though  not  altcv 
ether  novel,  is  con»dered  by  the  officers  as  unusual,  and  as 
[fording  incomplete  evidence  of  the  object  sought*"  We 
eg  to  say^  in  opposition  to  what  is  insinuated  in  this  sentence, 
lat  in  register  districts  those  pidgments  only  can  be  >  binding 
rhich  are  duly  registered,  that  the  officers  of  the  Register 
>ffice  for  Middlesex  disclaim  any  such  doctrine  as  thatataled 
hove;  and  we  are  at  a  loss  to  see  upon  what  princii4e  Mr. 
/oventry  could  suppose  that  a  search  could  be  dispensed  with; 
Purchasers  might  often  incur  considerable  risk  in*  acting 
ipon  the  doctrine  at  p.  S64,  that  old  mortgages,  after  thfarty 
)r  forty  years,  may  be  presumed  to  be  satisfied  if  the  mortgagor 
las  been  in  undisturbed  possession  more  than  twenty  years ;. 
)ftentimes  it  happens  that  a  mortgagor  remains  in  undisturbed 
possession  for  more  than  twenty  years,  while  the  old  mortgage 
s  still  subsisting.  This  presumption  therefore  cannot  be 
safely  made  as  stated  by  Mr.  Coventry. 
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Mr.  Coventry  has  abo  given  currency  to  an  error  which  has 
several  times  been  corrected.  It  is  very  well  established  that 
a  person  bom  on  the  4th  of  Jan.  1805  will  be  (^  age  on  the 
morning  of  the  3d  of  Jan.  1^96 ;  i.  e.  the  moment  after  twelve 
o'clock  on  the  night  of  the  second ;  the  law  not  taking  notice 
of  fractions  of  a  day,  and  each  day  being  reckoned  inclusive.^ 
The  contrary,  however,  is  thus  stated  by  Mr.  Coventry : — 

^^  In  a  curious  case  noticed  in  my  collection  of  opinions,  and 
which  I  have  also  seen  in  print,  it  appeared  that  a  lady  of  large 
property  was  engaged  to  be  married  on  the  very  day  she  came  of 
age ;  but  a  doubt  arose  under  the  following  circumstances,  whether 
the  day  fixed  on  would  not  find  her  in  her  minority.  It  appeared 
that  she  was  bom  after  the  house-clock  had  struck — and  while  the 
parish'  clock  was  striking — and  before  St.  Paul's  had  begun  to 
strike — twelve  on  the  night  of  the  4th  of  January,'  1 805.  The  ques- 
tion was,  whether  the  young  lady  was  bom  on  the  4th  or  5th  of 
January.  .  The  opinion  runs  thus: — ^This  is  a  case  of  great  im- 
portance and  some  novelty,  but  1  do  not  think. I  should  be  much 
assisted  in  deciding  it  by  reference  to  the  ponderous  folios  under 
which  my  shelves  groan.  The  nature  of  testimony  is  to  be  eou^ 
sidered  with  reference  to  the  subject  to  which  it  is  applicable.*  He 
testimony  of  the  house  clock  is,  I  think,  applicable  only  to  .do- 
mestic, mostly  culinary,  purposes.  It  is  the  guide  of  the  cook  with 
reference  to  the  dinner  hour,  but  it  cannot  be  received  as  evidence 
of  the  birth  of  a  child.  The  clock  at  the  next  house  goes  slower  or 
faster,  and  a  child  born  at  the  next  house  the  same  moment  may, 
according  to  the  clock  at  the  next  house,'be  bom  on  a  different  day. 
The  reception  of  such  evidence  would  lead  to  thousands  of  incon- 
sistencies and  inconveniences.  The  parochial  clock  is  much  better 
evidence,  and  I '  should  think  that  it  ought  to  be  received  if  there 
were  no  better ;  butit  is  not  to  be  put  in  competition  with  the  metro^ 
politan  clock ;  where  that  is  present,  it  is  to  be  received  with  im- 
plicit acquiescence.  It  speaks  in  a  tone  of  authority,  and  it  is  .un- 
questionably testimony  of  great  weight.  I  am  therefore  of  opinion 
that  Miss  EmmaG.  was  born  on  the  4th  of  January,  1805,  and  that 
she  will  attain  her  majority  the  instant  St.  Paul's  clock  strikei 
twelve  on  the  night  of  the  8d  of  January,  1 8«6.'  *'- 

'  1  Salk.  44 ;  1  Ld.  Raym.  480;  2  Ld.  lUym.  i096;  1  Keb.  589. 

'  Qtteiy^  if  St.  Paul's  dock  were  taken  down  or  out  of  order, a  ttfae  time? 
Query  again,  whether  the  authority  of  the  Horse  Guards  clock  be  not  greater  than 
thatofSt.PJiul'sl      •  ' 


Works  an  Conveyancitig.  419 

Judging  solely  from  internal  eyidehce,  weishould  say.  that 
lis  opinicm  is  Mir.  Coventry's  own,  and  that . "  the  ponderous 
»lios"  are  also  compilations- by  himself^  or  he  certainly  might 
Etve  derived  some  assistance  from  them.  But  whoever  the 
pinion-giver  may  be,  and  though,  like .  the  metropolitan 
ock,  he  speaks  in  a  tone  of  authority,  he  is  clearly  wrong; 
>r  Miss  Emma  G.  attained  her  majority  the  instant  after  the 
ock  paramount  struck  twelve  on  the  night  of  the  Snd  of 
muary.  He  thus  made  the  yoimg  lady.  wait,  no  less  than 
^ehty-four  hours,  and  probably  caused  her  to  sin  against  St 
aul's  axiom,  that  it  is  better  to  marry  than  to  burn.  There 
e  two  other  curious  cases  bearing  some  sort  of  analogy  to 
e  above,  which  we  shall  mention,  to  enable  Mr.  Coventry 

place  them  in  his  collection  with  the  confidence  derived 
)m  having  seen  them  in  print.  In  the  one,  it  is  said  to 
ive  been  decided  that  a  man  born  on  the  29th  of  February, 

leap  year,  was  not  of  age  till  his  twenty-first  birth-day,  i.  e. 
»t  until  he.  was  eighty-four  years  old ;  in  the  other,  that  a 
m  born  on  a  diesnon,  as  Sunday,  was,  in  legal  construction, 
ver  born  at  all.  We  are  not  able  to  refer  to  the  authorities, 
it  the  reader  may  depend  on  their  being  equally  authentic 
th  Mr.  Coventry's.  Indeed,  if  the  above  opinion  be  not  his 
rn,  it  was  probably  composed  as  a  quiz. 
Should  any  of  our  readers  feel  inclined  to  accuse  us  of 
due  rigour  or  unfairness  in  any  of  these  observations,  we 
ly  request  them  to  suspend  their  judgment  until  they  have 
rused  the  work  itself,  or  at  least  referred  to  the  following 
ges,  when  they  may  judge  for  themselves  whether  we  might 
t  have  dragged  into  open  day  many  other  strange  positions 
i  legal  mis-statements,  which  are  much  better  suited  to  the 
ide.  We  allude  more  particularly  to  such  pass^iges  as 
ge  10,  where  we  are  told  that  a  fraud  may  be  practised  with 
reversion  a  year  old  as  well  as  with  one  of  thirty  years 
nding;  or  pp.  58^  69,  where  the  exploded  doctrine  that 
ond  cousins  are  not  allowed  to  intermarry  is  absolutely 
umed  to  be  true;  or  p.  61,  the  section-  relative  to  ex- 
mges  and  partitions;  pp.  74  to  81,  as  to  the  description  of 
•eels  in  a  recovery  or  fine,  to  which  doctrine,  as  stated  in 

text,  the  case  cited  is  directiy  opposed;  p.  87,  where  a 
temeiit  occurs  that  estates  for  life  cannot  be  limited  to  un* 


bom  ehOdmn,  to  whieh  ibe  caiea  df  Beard  t.  WesteotI,  0  B. 
fc  Aid.  861,  and  Hayes  v.  Hayes,  4  Russ.  8U,  will  forBiih 
the  tegal  reader  with  an  answer;  p.  139,  as  to  eoveaants  for 
prodaetioB  T>f  deeds;  p.  14B,  as  to  the  fffesumed  surrender  ef 
kiUMs;  and  aho,  pp.  940  and  34^  ^64  and  296^  in  yAo^ 
last  refeienoe  we  find  this  sentenee  ocounii^  in  spoiling  of 
aoeess  between  husband  ^nd  wife—'**  Nowj  proof  of  the  husf 
haad'«  eoatiiiuanoe  in  the  narrow  aeas  for  a  Iwohrf  mbndi 
together,  would,  in  all  probaUlity,  be  held  good  evidoMe*  rf 
aien  access.''  Lastly,  flie  Index  is  short  and  had»  a  sad  ftlbag 
in* praciiGal  worh. 

We  had  hoped  that  soopte  fenner  obser? ations  of  oura migfat 
»el  have  been  altogether  thrown  away  upon  Mr.  Covfsatryi 
but,  as  was  onoe  observed  in  somewhat  eoaraer  terms  by  the 
late  Mr.  Abemethy,  there  are  some  men  whom  il  ia  vain  to 
physic,  and  we  believe  this  gentleman  to  be  one  of  them*  We 
hBLMe  devoted  so  many  pages  to  him,  with  the  inew  of  pirttfaqt 
in^xpenenoed  country  pvaotitioners  on  thmr  guard.  InLondmii 
his  boeks  have  long  found  th^r  levd,  and  no  books  ecmld  find 
a  lower  one. 


T!""*^  •. '    J  !  ■  I      ■        '      J  I 
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An  Account  of  the  most  imported  Public  Records  of  Gr^at 
Britain^  and  the  Publications  of  the  Record  Commis- 
sioners, together  with  other  Miscellaneous^  Historical^ 
and  Antiquarian  Information,  Compiled  frw^  various 
printed  Books  and  MSS.    By  C-  P.  Cooper,  Esq.    183?. 

Iw,  it  1^  ever  happened  to  a^y  of  oinf  riders  to  he  asked  hf 
a  Sofeigofix  for  whose  aequirepents  aiid  }^kOwh^ige  he  had  ^^y 
xesgfdc^  V^  what  English  Wthor  he  shall  &vA  ^  ao^^rat^  and 
woxthg  hisitory  of  J&igland,  he  vrU  Qot  have  forgot^  the 
Qi^ilHOT^^ssineiit  and  the  lowering  of  his  n^^tiona^  pride  vhi^ 
his  iwbitity  to  ai)SY#r  th^qufftion  s^^tis^fiiptpr^y  ^ust  ^v^ 
occa8)iiQiie4  him.  Fpir  hoy^^  Goldsmith's  or  Sir  iTames  M$^ 
iatofjlpk's  slight  s^etchesr  might  suffip^i  for  sup^r^^l  ati^deat^ 
lIvMu^  Woi^4  £V9tsif  er  the  purpose ;  and  sgni^  i^isHlatf  4  pcict<oi|i- 
of  our  apap4»  jkye  ^e^i  a4?»ir%Wy  tif^^4  \^  «rtt9ff  mfmg 


iiom  fgv  aesnraej;  Mr.  ShavGo  Turner,  atancb  Movt;  CHunent^ 
It  whcve  can  the  phikflofJiioal  and  critical  inquii^r  find  Ikt 
ngUsh  history  writif n  as  th|it  of  such  a  nation  daserf^s  te 
:  recorded.  It  haa  long  been  the  boaat  of  antiquaries,  that 
e  public  fepords  el  this  country  are  pMure  nuniMrous,  au^ 
entie,  andmhiable,  than  those  of  any  other  civiliaed  meifiim 
.tion.  Move  than  a  century  ago.  Bishop  JLennatt*— no  mean 
ithority  ia  such  matters — saidi  in  the  course  of  a  speedi  he 
liv^red  in  the.  House  ei  Lords,  ^  I  will  presume  ^  assert 
at  na  nation  has  been  sa  happy  in  pvesorriii^  so  ^asl  a 
iltitude  of  their  muniments  and  records  as  our  BngUA 
tion  haa  been.  From  thetime  of  the  Nonnan  Conquest 
}  they  call  it),  whick  is  near  700  ye^rs,  we  have  more  oA' 
:^al  manuscfipta  and  papers  of  our  politieal  and  histmegl 
airs,  thaui  any  one  nation,  perhaps  than  all  tt!e  natteiis  h 
irope  have."  From  such  materials,  and  by  the  hei^  ef 
ch  alone,  e»Q  a  fitting  kii«o>y  of  this  couBtiy  U  conpoMdi; 
d  yet  they  havB  been  hitherto  ae  kept  as  to  beaknesfc«ho% 
eless  to  the  public,  whose  preperiy  Aey  ai^  They  lie 
ittered  about  in  yarious  and  distant  repositories^  diear 
istenof  known  to  but  &w,  their  contents  aecui^ately  by  neni|. 
iceas  to  some  of  them  is  denied ;  to  others  granted  only  on 
yment  of  heavy  fees  and  under  circumstances  which  are 
tremely  unfiwouraUe  to ,  the  purposes  for  which  an  inspech 
n  of  them  is  desired;  while,  to  make  the  isgustiee  ol  such 
system  still  more  flagrant  and  intolerable^  it  is  kept  iq>  at 
ormous  expense,  and  is  made  a  source  of  shameless  abase 
a  few  sineci;irists,  to  whom  the  custody  of  |hese  documents 
s  been  committed. 

The  public  attention  has  often  been  called  to  this  subjiet^ 
t  hitherto  in  vain.  In  the  volumes  which  form- d^  subject 
the  present  articte  we  see,  tot  the  first  time,  anything  Hk^ 
earnest  and  sincere  attempt  to  remedy-  the  d^ifeets  and  te 
rrect  the  evils  which  have  be^fi  the  subjeet  of  se  much  serious 
i  well  merited  censure.  Thirty  years  ^go  a  ftecord'Com* 
3sion  was  nominated,  oM&risting  of  men  of  high  raid£  an4 
»ujtation,  and  who  might  have  been,  with  great  reas^oi^ 
lieved  to  be  as  much  interested  as  any  other  persons  in  die 
amunity  in  the  preservatien  of  die  publio  recelcds,  and  hi 
king  them  as  useful  as  they  n^ht  heoomB  under'  a  judiei- 


fUfihet  Hian  the  tether  of  their  attwmeyj^ *  or  fiwn  odier 
causes,  this  practice  is  now  discontinued,  and  that  conte* 
qu^ntly  lii6  deeds  themsdfes  are  not  so  dosely  itiYestigafced 
with  iregatd  to  the  stamp  duty.  But  from  what  foUoiwB^  ae^ 
^t^g  to  Mr.  Ooventty's  doctrine^  this  omisftion  can  be  but 
of  minor  importuice,  for  he  then  inquires  whether  the  want 
of  proper  stamps  on  deedft^  twenty  or  thirty  years  oUi  can 
form  any  objection  to  a  title  ?  And  aft^r  discussing  this  point 
for  upwards  of  a  page  and  a  half^  he  concludes  that  the  want  of 
such  stamps  on  deeds  twenty  or  thirty  years  old,  can  form  no 
rftlid  objection  to  a  title,  nor  present  any  real  risk  to  th«t  pur** 
chaser;  This  position  is  taken  upon  the  ground,  that  a  deed 
without  any  stamp  is  a  good  conveyance  at  common  law,  that 
die  right  of  property  passes  by  it,  and  tfaat^  as  the  right  of 
possession  accompanies  the  right  of  property,  and  both  (with 
actual  possession  and  the  title  deeds)  are  ready  to  be  delit^red 
atid  conveyed  to  the  purchaser,  no  person  could  molest  him 
in  the  enjoyment  of  the  property*  But  dre  we  to  be  told  that 
Any  vendor  could  compel  a  purchaser  to  accept  of  such  a  tttlsi 
depending^  as  it  would  be,  upon  security  so  frail,  ^videnoe  so 
bisufficteht,  and  ^*  sinews"  (as  our  author  has  chosen  to  design* 
nate  ^e  title  deeds)  so  powerless  and  withered,  that  upon  no 
t^cadidA,  and  by  tio  possibility,  could  they  be  used,  inspeeted, 
or  even  recognised  in  any  court  of  law  or  equity  ?  Thn  eon^ 
sideration  alme,  without  putting  twenty  other  cases,  whioh 
t&ight  be  put,  to  show  the  insufficiency  of  our  author's  aigu^ 
ment^  and  the  unsouhdnens  of  his  conclusion,  would  be  an 
answer  to  any  plaintiff  who  might  file  his  bill  io  compel  a 
specific  performance  of  a  contract,  backed  by  such  precMtous 
'evidence* 

'  The  next  doctrine  laid  down  by  our  author,  with  which  we 
*must  q[uarrel,  is  that  with  respect  to  the  admissibility  of  parol 
evidence.  It  is  said  at  p.  S9,  (citify  as  authorities  1  Ryan  & 
^Moo.  89,  per  G.  J.  Best,  and  Pea.  Evid.  llji,  which  aie 
authorities  quite  to  the  contrary,)  ^*  that  tf  there  be  nd  amln- 
guity  on  the  face  of  a  deed,  extrinsic  evidence  cannot  be  ad- 
'mirtted..*'    This  position,  it  is  true,  Mr.  Coventry  says,  seems 

^  1  Mr.  Coventry's  pages  teem  with  metaphorical  allusions.  Thus,  at  p.  64, 
speaking  of  an  evicted  coparcener,  he  asks,  **  Can  the  dispossessed  individual  recover 
a  moiety  of  the  grace  and  Ikvour  b«st«vfed  on  his  companion  V* 


aid— and  then  proceeds  i»  instancfe  the  ease  of  **  a  eonv^y^ 
ttce  of  the  mattor  S»"  wliere  (he  say«)  "  there  id  iil)t  oA  Ae 
iee  of  ti^e  kistrument  ahy  ambiguity-.  But  if  it  h^  fennd 
bat  the^e  letre  two  Mianors)  the  one  of  North  8.  BhA  %he  other 
f  South  S.>  all  the* books  agree  that  evid^ce  may  be  addueeiBl 
)  expkin  Which  manor  is  meant,  though  on  the  hce  of  th^ 
^eed  thet^  i«  not  mi  lipjpdreiit  atnbiguity." 

If  the  term  eohiradietim  had  been  MibetttHled  as  we  havt 
efore^  observed,  Mt^  Co^ntty  would  bat^  foet^n  Ji|Uile  con- 
islTenf;  as  regsffds  the  i^tatement  of  what  id  not  1^W|  und 
le  cdsie  oj^posed  to  that  statem^ht;  but  if  whfeit  id  fir«t  Uii 
own  is  to  be  taken  lis*  the  general  conclusion  from  aU  the 
ases  on  this  ^nbjeet,  and  the  pftrticill^  oasie  witih  ivhi^h  Wit 
uthoi^  hail  fiivonred  Us  is  to  serve  as  explanation^  how  cM 
ny  one  heneefbrth  eonfide  in  the  bonelusiohs  of  ewch  a  p^n- 
ert^  judgment?    We  believe  every  lawyer  is  awmre  IhrtT 
Ktrinsie  evidence  is  admissible  to  explain  a  latebt  tiinbiguityv  ^ 
lat  19,  Whe^  the  doubt  does  not  appear  upon  the  fae^  of  the 
istrument ;  but  that  where  ^e  ambiguity  is  patent,  i.  ^.  ttppetiri 
a  the  face  of  the*  instrument,  in  that  case  there  shAll  be  no 
ther  evidence  allowed— this  has  long  been  ^ttled-^this  is  ^ 
hat  tyne  of  the  authors  to  whieh  Mr.  Coventry  refertr,  layd  ^ 
own  as  the  law;  and  whence  the  law  of  Mr.  Coventry  is  tAs*- 
ved^  or  where  **  it  is  said,"  (aceording  to  the  phraseology 
lade  use  of,)  contrary  to  that  which  we  have  stated  above^  w^ 
ave  him  in  a  future  edition  of  his  work  (if  such  an  e^lion 
lould  be  ever  called  ibr)  to  explain. 

At  p;  6&,  our  author  perplexes  himself,  and  his  renderis  too, 
ith  his  statement  of  the  law  as  to  voluntary  conveyaneos* 
[e  presumes  that  becftuse  a  voluntary  conveyance  may  be 
sfeated  by  the  griintbr  as  agcdnst  the*  volunteer^  therefore 
3  title  in  which  a  voluntary  conveyance  occurs  can  be- good 
itil  the  ^anfor's  death,  forgetting  altogether,  or  really  not 
nowingj  that  a  purchase)^  for  vduable  eonsideration  (whioh 
rm  of  bourse 'includes  a  mortgagee  pro  ianio^)  even  from  A 
)lunteer,  is  safe  against  any  subsequent  attempt  of  the  granlot 
I  set  aside  his  own  voluntary  deed. 

In  speaking  of  exchange  deeds,  p.  61,  several  points  WOUU 
squire  to  be  noticed  at  length,  jf  we  saw  .any  chance  of 
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secured  f<Nr  him  the  implacable  animosity  of  the  whole,  clique 
of  tradiiig  antiquaries,  and  the  thanks  of  ever;  body  besides, 
has  shown  up  the  Record  offices  and  officers  in.a  very  striking 
light.  As  it  is  a  matter  which  interests  the  l^pil  profession 
particularly,  we  shall  be  rendering  a  usefiil  service  to  give  as 
great  publicity  as  possible  to  some  of  the  principal  fiicts  he 
has  published,  and  which,  as  none  of  the  parties  concerned  have 
yet  ventured  to  contradict  them,  must  be  taken  to  be  correct. 
He  states  the  principal  Record  Offices  to  be  '^  Tie  Ttnoer^ 
ilie  RoUg  Chapely  the  Chapter  Hause^  Wesimineier,  the 
Lord  Treaiiurers  Remembrancers  Office^  the  Pipe  Office^ 
the  Treasuries  of  tite  Courts  of  King's  Bench  and  Common 
Pleas,  the  King's  Remembrancers  Office^  the  Augmentation 
Office,  and  tite  Office  of  the  Duchy  of  Lancaster^  each  of 
which  contains  documents  of  the  most  valuable  nature,  both 
for  historical  and  legal  purposes.  Their  contents  are  gene- 
rally speaking  unindexed,  but  for  access  to  and  copies  of 
them  very  heavy  fees  are  demanded,  so  that  these  muniments 
are  in  their  present  state  of  slight  utility."^ 

The  sum  paid  by  the  country  to  tlie  Keeper  of  the  Record 
Office  ill  the  Tower  and  his  clerks,  in  salaries,  amounts  to 
144-0/.  To  look  at  any  Record  costs  the  party  applying  for 
it  sixteen  shillings  and  eightpence;  a  general  search  costs 
^ight  guineas,  and  all  copies  must  be  heavily  paid  for  in  addi- 
tion. The  following  disgraceful  instance  of  the  operation  of 
these  restrictions  on  the  pursuit  of  historical  learning — ^and 
in  claims  for  documents  connected  with  legal  rights,  it  is  even 
worse — ought  to  be  generally  kno^n. 

'  **  An  association  was  lately  attempted  to  be  formed  for  the 
purpose  of  printing  documents  illustrative  of  history.  The  trial 
between  Lord  Scrope  Bolton  and  Sir  Robert  Grosvenor,  in  the 
reign  of  Richard  the  Second,  in  a  contest  for  armorial  ensigns,  was 
selected  for  the  purpose.  Application  being  made  to  the  Tower 
for  a  transcript,  it  was  ascertained  that  notwithstanding  the  motive 
was  simply  to  give  the  world  a  document  of  a  very  interesting  na« 
ture,  with  the  view  of  illustrating  the  period  to  which  it  relates; 
that,  from  its  peculiar  character,  it  was  impossible  it  eould  ever  be 
required  for  a  l^gal  object,  and  hence  was  in  fact  of  no  use  what- 
ever, excepting  for  the  purpose  to  which  it  was  wished  to  apply  it; 

>  Nico^oi'  Obterv>atum  on  the  State  of  Hvtorical  UtenHure,  p.  44. 
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d  that,  so  far  from  any  individual  gaining  by  its  publication,  it 
IS  to  be  edited  gratuitously,  the  applicants  were  informed  that  the 
1/ees  mOat  be  paid,  that  is,  one  shilling  for  every  folio  containing 
irenty-two  words.  Such  being  the  resolution  of  the  keeper,  the 
amiittee  who  undertook  to  manage  the  publication  of  the  roll  had 
choice^  and  a  copy  was  accordingly  ordered ;  so  that,  for  the 
;re  copy  of  a  document  which  was  public  property,  and  which 
ists  in  an  office,  the  keeeper  and  clerks  of  which  receive  1440Z. 
r  annum  from  the  public  purse,  the  sum  of  one  hundred  atid  eleven 
mds  has  been  paid,  and  as  it  only  forms  351  octavo  pages,  the 
ce  per  sheet  is  more  than  5/.,  being  a  higher  remuneration  than 
torians  usually  receive  for  an  original  work."* 

The  abuses  in  the  other  record  offices  are  hardly  less  flagrant 
the  Rolls  Chapel  there  is  na  serviceable  Index  but  one 
lich  is  the  private  property  of  the  keeper,  and  for  the  use  of 
lich  he  demands  such  fee  as  he  thinks  fit^  in  addition  to  the 
ablished  charge  for  searching  the  records.  The  late  keeper 
d  the  impudence  to  state,  and  the  Fee  Commissioners  in 
nr  report,  made  in  1818,  were  weak  enough  to  report 
thout  comment,  that  he  had  bought  this  index  from  the 
)resentatives  of  a  former  keeper,  that  it  contained  several 
3ful  references,  distinct  from  the  annual  calendars  or  indeles, 
lich  he  considered  it  to  be  the  duty  of  his  office  to  make; 
It  he  considered  it  of  great  importance  to  the  public  that 
s  collection  should  be  attached  to  the  office;  and  that  h^ 
s  willing  so  to  attach  it  upon  thegravU  of  a  suitable  salary, 
the  office.  Five  guineas  is  the  charge  of  this  worthy  public 
Lcer  for  the  use  of  his  private  index,  and  two  mora  guineas. 
the  use  of  another  private  index,  and  no  general  search 
1  be  made  at  the  Rolls  Chapel  without  these  two  payments 
dusive  of  the  charge  for  transcripts.  .  Another  abuse  which 
avails  here,  as  well  as  at  tlie  Tomer ^  is  that  partial  tran- 
ipts  are  not  permitted  to  be  made;  but  any  one  who  wants 
y  two  lines  of  a  record  must  pay  for  having  the  whole  of 
copied.  In  a  recent  instance  the  claimant  to  a  dignity  paid 
I.  for  the  copy  of  a  single  document,  the  property  of  the 
ginal  being  public,  and  the  government  deriving  no  advant- 
3  whatever  from  the  payment;  and  a  gentleman  who  wanted 
iy  a  short  extract  from  another  document,  having  asked,  oii 

>  'Hieoliu'  Obwrvai^aint  on  the  StaU  of  BtftoHcoi  lAmature,  p.  54. 
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being  told  he  must  take  a  copy  of  the  whole  record,  what  the 
expense  would  be,  was  told  gravely  "  about  140/." 

The  government  pays  to  the  keeper  and  clerks  of  the 
Chapter  House,  Westminster^  salaries  amounting  to  910/. 
The  office  is  opeii  for  three  days  in  the  week,  less  than  three 
hours  a  day,  excluding  all  the  red  letter  days  and  vacations. 
The  charge  for  every  search  is  8*.  4rf.  and  for  copies  l*.  per 
folio  of  seventy-two  words.  "  With  such  trifling  claims  on 
their  time,  '*  Mr.  Nicolas  says,  "  the  keeper  and  his  clerks 
have  ample  leisure  for  other  occupations,  and  the  former 
unites  in  his  own  person  various  appointments;  and  of  two  of 
the  four  clerks,  if  that  number  be  actually  on  the  establish- 
ment,  one,  if  not  two,  like  the  chief  clerk  in  the  Tower,  is  a 
law  agent  in  extensive  practice ;  and  a  second  is  actually  at 
the  same  moment  a  clerk  in  another  public  office.^ 

In  the  Pipe  Office,  neither  the  keeper  nor  the  clerks  can 
read  the  Rolls,  arid  when  copies  are  required  they  are  made 
by  a  clerk  from  another  office. 

.  "  In  the  Treasuries  of  the  King's  Bench  and  Common  Pleas  the  clerks 
cannot  read  the  early  Rolls,  and  if  a  copy  be  wanted,  the  applicant, 
in  case  he  requires  a  transcript  which  he  can  use,  must  make  it 
himself,  and  pay  exactly  the  same  fees  as  if  it  were  copied  by  a 
person  belonging  to  the  office.  In  the  Office  of  the  Duchy  of  Lan- 
caster, the  contents  of  which  are  extremely  miscellaneous  and 
valuable,  the  fees  are  stated  in  the  official  report  of  1801  to  be  one 
shilling  per  folio  for  copies,  or  sixteen  pence  if  there  is  any  consi- 
derable difficulty  arising  from  the  ambiguity  or  language  of  the 
record;  but,  notwithstanding  this  statement,  eighteen  pence  per 
folio  was  lately  demanded  for  the  copy  of  a  record  in  English  of 
the  time  of  James  the  First,  of  which  the  original  was  as  legible  as 
any.  printed  book.  In  the  Lord  Treasurer  s  Remembrancer's  Office 
there  is  an  immense  number  of  important  records,  including  the 
Memoranda  and  OriginaUa,  early  Muster  Rolls  of  our  Armies,  &c 
which  are,  suffered  to  be  in  a  damp  vault,  so  dark  that  in  the 
brightest  day  of  summer  it  is  scarcely  possible  to  read  the  indorse- 
ments on  the  backs  of  the  rolls."' 

The  existence  .of  abuses  so  flagrant — and  the  above  extracts 
contain  only  a  slight  sketch  of  a  few  of  them — is  beyond  all 
endurance,  and  is  utterly  disgraceful  to  those  who  had  the 

*  Nic9lai  Obaervaiiont  on  the  Slate  of  Historical  Literature^  p*  65. 
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wer,to  repress  them,  and  yet  failed  to  exert  that  power, .  In 
;  belief  that  the  time  has  at  length  arrived  when,  equal 
wer  haying  passed  into  other,  and  honester,  as  well  as  more 
ergetic  hands,  a  more  worthy  system  will  be  adopted,  we 
artily  greet  the  appearance  of  Mr.  Cooper's  work.  It  is, 
its  title  modestly  announces,  only  a  compilation  of  the  dif- 
;ed  information  which  has  been  collected^  on  the  subject  of 
3  ancient  public  records,  and  certain  other  documents,  and 
Lirces  of  knowledge  which  are  connected  with  them.  Some 
these  have  before  appeared  in  print,  but  as  they  were  in 
3  shape  of  Reports  of  the  Record  Commissioners,  or  an- 
xed  to  very  voluminous  publications,  which .  few .  private 
idents  are  likely  to  possess,  they  were  comparatively  use- 
s.  Others,  and  by  no  means  the  least  important  or  valuable 
rt  of  the  collection,  consist  of  extracts  from  the  manuscripts 
lich  have  been  furnished  to  the  Record  Commissioners,  and 
Lich,  but  for  the  use  which  has  been  made  of  them  by  Mr. 
»oper,  might  have  lain  for  years  to  come  rotting  in  places 
which  those  dignified  personages  had  committed  them, 
til  some  antiquarian  cobbler  had  found  it  worth  his  while 
persuade  their  worships  to  pay  him  some  such  trifle  as 
00/.  a  year  for  the  trouble  of  editing  (!)  them.  Nothing  can 
better  calculated  to  dispel  the  notion  which  has  hitherto 
en  suffered  to  prevail,  that  it  was  within  the  ability  of  only 
iew  persons  to  make  use  of  the  materials  which  are  known 
exist  for  elucidating  many  obscure  but  interesting  portions 
English  History,  than  a  work  which,  like  the  preset,  .lays 
en  the  nature  of  those  materials.  The  absurdity  of  such 
etensions  was  indeed  always  too  notorious  to  impose  upon 
y  but  the  dillettanii  who  had  secured  to  themselves  the  in- 
able  glory  of  wasting  the  public  money  upon  the  charlatans 
10,  like  our  old  acquuntance  Dousterswivel,  had  persuaded 
em  that  they  alone  were  gifted  with  the  skill  of  bringing  to 
;ht  the  hidden  treasures  of  past  ages.  Every  one  who  has 
.d  occasion  to  inspect  an  ancient  manuscript  must  be  awate 
at  some  difficulties  lie  in  the  way  of  decyphering  it;  but  no 
le  who  has  given  the  subject  moderate  attention,  can  doubt 
at  any  person  of  ordinary  attainments  and  talents  could  with 
fortnight's  application  make  himself  master  of  the  sublime 
t  of  reading  any  writing  that  has  been  written  in  this  coun- 
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try  for  the  last  thousand  years.  It  is  only  neeessary  to  look 
Bt  what  has  been  done  under  the  late  Record  Commission, 
and  to- ascertain,  if  one  can  (for  the  names  of  the  operators 
are  wisely  kept  as  much  as  possible  in  the  shade),  the  indivi* 
dusdfi  by  whom  the  various  works  have  been  performed,  to 
isome  to  the  conclusion  that  impostures  more  barefiu^ed  than 
those  which  have  been  printed  by  the  King's  Printer,  in  folios 
fit  to  last,  perhaps,  as  long  as  the  world  will  endure,  have 
Beldom  been  practised  upon  a  credulous  public  and  with  such 
^ave  authority.  The  patient  inquirer  may  perhaps  be  re- 
-warded  for  his  labours  by  finding  out  who  axe  the  learned 
persons  by- whom  these  worthy  feats  have  been  achieved;  but 
•it  is  certain,  that  he  will  not  discover  among  them  one  name 
known  to  literature  for  any  production  that  ranks  above  medi- 
ocrity, or  that  any  of  the  modern  historians  have  contributed 
to  the  publications  the  merits  of  which  we  refer  to;^  nay,  it  is 
possHile,  if  the  inquiries  were  pushed  closely,  he  might  find 
that  Some  of  those  who  have  been  entrusted  vdth  a  task  so 
•important  in  itself,  and  so  abundantly  remunerated,  have 
'har^y  acquired  the  skill  of  writing  or  spelling  their  modier- 
'toi^e  accurately. 

The  contents  of  Mr.  Cooper's  volumes  are  so  extensive  and 
numerous,  that  we  must  refbr  the  reader  to  the  work  itself  for 
a  correct  notion  of  its  utility.  Some  of  the  materials  wSLbe 
'found  extremely  valuable  to  ^all  who  choose  to  inquire  more 
critically,  than  has  yet  been  done  by  any  ISnglisb  historian, 
into  the  eiffly  legal  and  other  institutions  of  this  country. 
The  Domesday  books,  and  books  of  a  similar  character,  the 
Eitohequer  Rebords,  Hundred,  and  Nons^  Rolls,  the  Patent  and 
Close*  Rolls,  the  Records  of  Inquisitions,  and  Ecclesiastical 
Taxations,  abound  with  information,  which  is  eminently  curious 
and  oft^h  extremely  valuable.  The  same  may  be  said  of  the 
ancient  Ptacita  and  Rolls  of  the  Curia  Regis,  and  other  re- 
'Cord»  of  the  courts  of  law,  and  of  the  Parliamentary  Records. 
All  of  these  ought  to  be  published,  or  at  least  so  much  of 
them  ad  would  be  of  genetal  benefit,  and,  as  is  suggested  by 
the  b6ok  before  us,  in  a  convenient  form  and  at  a  moderate 
expense.     Of  all  these,  the  Close  Rolls,  more  perhaps  than 

'  We  incline  to  think  the  name  of  Palgrave  must  have  escaped  our  contributor's 
recollection. — "Edit, 
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ny  others^  are  best  calculated  to  explain  the  costoms  and 
omestic  habits  of  our  ancestors  at  the  periods  to  which  they 
^late.  They  have  been  not  unaptly  called  the  Diaries  of  our 
ings ;  and  even  the  slight  specimen  of  their  contents,  given  in 
lese  volumes,  show  to  what  extent  they  might  be  usefully 
insulted  in  illustration  of  our  early  domestic  history.  They 
X  the  periods  of  the  introduction  and  show  the  progress  of 
lany  of  the  arts  of  civilized  life,  the  appointments  of  judicial 
nd  other  officers,  the  jurisdiction  of  courts,  and  in  short  reach 
om  political  events  of  deep  moment  down  to  the  daily  and 
ivial  occurrences  of  the  royal  families  and  their  households. 
.  buck  is  not  killed  without  a  warrant;  the  king's  daughter 
largaret,  cannot  wear  her  best  robe  on  a  holiday  but  under 
le  sanction  of  a  writ;  and  the  preparations  for  the  reception 
f  the  King  and  Queen  of  Scotland,  on  a  visit  they  paid  to 
[enry  III.,  their  entertainment  here,  and  the  dresses  which 
ere  made  for  their  use  by  the  king's  tailor,  (who  seems  to 
ave  rejoiced  in  the  most  appropriate  name  oi  Roger  Sdswrs^ 
ere  all  ordered  with  ,the  like  solemnity;^  nay,  the  Prior  of 
lerton's  pigs  were  not  permitted  to  pick  up  their  acorns  in 
le  forest  of  Wauberge,  without  the  protection  of  the  royal 
Tit. 

The  early  history  of  English  jurisprudence  engages,  as 
om  his  professional  character  it  might  be  expected  to  do, 
o  small  portion  of  the  author's  attention.  The  materials 
hich  may  be  resorted  to  ai*e  pointed  out,  and  the  lumi- 
ous  memoir  by  the  late  Lord  Glenbervie  on  the  subject 
\  quoted,  while  the  author  adds,  with  no  more  bitterness 
lan  truth,  that  our  lawyers  have  contributed  almost  nothing 
)  comparative  jurisprudence,  and  it  may  be  doubted  whe- 
ler,  during  the  period  which  has  elapsed  since  Lord  Glen- 
ervie's  paper  was  written,  foreigners  have  not  done  Taote 
D  illustrate  the  legal  antiquities  of  this  country  than  all  our 
ative  writers.     Some  memorable  exceptions  must  be  made  to 

*  Be  rohis  ad  opus  Regis  S^  Rfgine,  Mand.  est  J.  de  Sumercote  &  Rogo  Scissori 
'd  de  melioribus  samittis  quos  invenire  pot*unt  sine  dil5ne  fieri  fac'  quatuor  robas ; 
uas  videlt'  ad  opus  K.  &  duas  ad  opus  Regioe,  cum  aurlfraxis  gemelatis,  &  varii 
olorUf  &  qu'd  tuoice  sit  de  raollioribus  samittis  quatn  pallis^  &  sup'tuaice,  ^ 
u'd  pallia  furreAt'  de  eremino  &  sup'tunice  de  minuto  vario  (miniver).  Ita  qu'd 
Lex  heat  p'dc'as  robas  ornate  f'cas  apud  Ebor*  ad  hoc  instans  fest.  ^ativit*  dm. 
'.  R.  apud  Buftun  xxij  die  Nov. 
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this  censure>  but  the  labours  of  the  authors  we  allude. to  have 
excited  little  emulation;  and  honourable  as  their  exertions 
have  been  to  their  own  reputation,  they  only  serve,  to  show, 
more  .clearly,  the  general  lack  of  proper  feeling  which  exists 
towards  this  interesting  subject.  "  So  shines  a  good  deed  in  a 
naughty  world!" 

It  appears  that,  from  a  search  made  since  the  publication  of 
the  early  Chancery  proceedings,  by  the  late  Record  Com- 
mission, it  has  been  ascertained  that  similar  documents  are  in 
existence  relating  to  the  reigns  of  Edward  I.,  Edward  II.»  and 
Edward  III.;  and  Mr.  Cooper  conceives  himself  to  have  disco- 
vered also  that  the  profession  and  the  public  have  been  led 
into  the  mistake  of  ascribing  to  Mr.  Bayley,  of  the  Tower, 
the  credit  which  properly  belongs  to  Mr.  Lysons,  and  that 
the  former  gentleman  has  been  well  paid  into  the  bargain  for 
taking  upon  himself  the  responsibility  oi^  wearing  the  honours 
which  the  learning  and  industry  of  the  latter  had  earned..^ 
A  complete  edition  of  the  year-books,  with  such  of  the  ancient 
law  writers  as  belong  to  the  same  period,  are  among  the  de- 
siderata  in  this  class  of  forensic  literature,  and  if  the  spirit 
which  has  occasioned  the  publication  of  the  work  now  under 
our  notice  shall  continue  to  prevail,  we  do  not  despair  o£see- 
ii^  .those  objects  accomplished. 

It  would  be  impossible  to  allude  in  detail  to  the  various 
subjects  which  occupy  Mr.  Cooper's  work,  within  the  limits 

'  Among  the  extracts  from  the  Close  Rolls  have  been  found  the  instructions  given 
by  Edward  IV.  to  Hobert  Kirkham,  on  his  appointment  as  Master  of  the  Rolls, 
which  evidently  refers  the  establishment  of  the  equitable  jurisdictioQ  to  a  miioh> ear- 
lier period  than  the  reign  of  Richard  II.  The  following  is  an  extract  from  these 
instructions. :  **  And,  over  this,  the  king  willed  and  commanded  there  and  thanoe 
that  all  manere  of  matters,  to  be  examyned  and  discussed  in  the  Court  of  Chancery, 
shuM  be  directed  and  determined  accordyng  to  equite  and  conscience,  and  to  the 
old  cours  and  lau^ble  custome  of  the  same  Court,  so  that  if  in  any  such  matters 
any  diflicultie,  or  question  of  law,  happen  to  rise,  that  he  therein  take  th'  advis  and 
counsel  of  sume  of  the  kynge's  justices ;  so  that  right  and  justice  may  be  duely 
ministied  to  every  man." — Close  Roll,  7  Edw.  IV.  m.  H.  dors. 

[The  specific  charge  against  Mr.  Bayley  is,  that  he  has  allowed  his  name  to  be 
affixed  to  the  Preface  of  the  work  entitled  Calendars  of  Chaivcery  Proceedings,  and 
enjoyed  the  credit  of  having  collected  the  curious  specimens  of  ancient  Petitions  or 
Bills  prefixed  to  the  two  published  volumes ;  the  specimens  having  been  collected, 
and  all  that  is  valuable  in  the  Preface  composed  by  the  late  Mr.  Lysons.  For  the 
evidence  in  support  of  this  charge  we  must  refer  the  reader  to  Mr.  Cooper's  work* 
vol.  1.384.  455.-F<i/t.] 
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bich  necessarily  bound  our  present  notice  of  it.  We  cannot*, 
jwever,  quit  the  subject  without  observing  that  it  is  quite 
ident,  from  the  information  it  furnishes,  that  much  may  be 
me  by  the  existing  commission  to  turn  to  valuable  account 
e  power  and  opportunities  with  which  their  office  has  invested 
em.  Of  their  willingness  to  exert  themselves  earnestly»for 
[)se  purposes,  we  have  no  right  to  entertain  any  doubt.  They 
ve  already  suspended  the  foolish  and  expensive  works  in 
lich  their  predecessors  had  engaged.  It  remains  for  them 
convince  the  public  that  they  have  at  heart  the  main  objects 
their  appointment ;  the  first  of  which  is  the  bringing  toge- 
3r  into  one  place,  if  possible,  (and  of  all  places  the  British 
useum  would  seem  to  be  the  most  eligible,)  all  the  useful 
blic  records.  To  have  them  so  classed,  arranged,  and  in- 
xed,  that  the  general  public  may  have  access  to  them 
thout  cost,  and  virithout  any  other  restrictions  than  their 
•efiil  preservation  may  render  necessary;  to  provide  that 
I  value  of  these  documents  as  legal  evidence  shall  not  be 
paired  by  their  change  of  situation ;  to  annihilate  the  mis- 
levous  and  disgraceful  system  under  which  no  man  can 
tain  copies  or  extracts  without  incurring  most  unreasonable 
pense ;  and  to  provide  for  the  publication  of  such  of  them  j 
of  such  parts  of  them,  as  will  be  most  usefurto'the  general 
rposes  of  literature,  in  a  commodious  form,  and  at  reasonable 
irges, — ought  to  be  their  chief  cares.  In  Mr.  Cooper's  wbrk 
find  the  promise  of  the  wholesome  changes  in  these  matters 
ich  the  interests  of  literature  and  of  the  legal  profession 
mand;  and  in  the  hope  and  the  belief  that  the  publica- 
n  of  these  volumes  is  the  first  important  and  decisive  step 
v^ards  their  accomplishment,  we  rejoice  in  their  appearance. 


(    43?    ) 


ART.  IX.-CLAIM  OF  SIR  AUGUSTUS  D'ESTE. 


Papers  elmeklaiing  the  Claims  of  Sir  A^gusims  D'Esie, 
containing,  1.  Genealogical  Tables  showing  ike  deseeni 
of  Sir  Avgusius  on  the  maternal  side  from  various  Sove- 
reign Houses  of  Europe,  and  printed  for  the  purpose  of 
demonstrating  the  vtMdity  of  the  Marriage  contracted  by 
his  Parents  with  respect  tofeodal  and  territorial  succes- 
sion in  Germany,  pp.  4.  2.  The  Case  submitted  to  Dr. 
Imshington  and  Mr*  Richards,  with  the  opinions  of  those 
gentlemen  thereupon,  pp.  16.  3.  Diplomatic  Note  or  Ex- 
pose of  those  Claims  transtmtted  to  Earl  Grey,  pp.  36. — 
4.  A  Letter  to  a  Noble  Lord  from  Sir  John  Dillon, 
explanatory  of  Proceedings  adopted  in  relation  to  these 
Claims  in  the  Court  of  Chancery,  pp.  40,  forming  a 
Volume  printed  for  private  circulation. 

Having  been  requested  by  a  great  many  of  our  readers  to 
furnish  them  with  some  additional  information  on  this  subject, 
we  shall  endeavour  to  clear-  up  some  doubtful  points  con- 
nected with  it,  which  were  only  cursorily  alluded  to  in  our 
last  number. 

First,  as  to  the  bill  now  pending  in  Chancery,  it  is  hardly 
necessary  to  apprize  our  professional  readers  that  there  is 
and  can  be  no  other  object  in  filing  it  than  that  of  per* 
petuating  testimony ;  and  although  from  the  course  adopted 
by  the  Attorney-general  on  the  part  of  the  Ctown  in  de- 
murring to  the  bill,  it  involves  an  important  question  affect- 
ing the  collective  body  of  the  peerage,  namely,  whether  there 
exist  any  and  what  means  whereby  an  heir,  apparent  or  pre- 
sumptive, to  a  dignity,  may  secure  testimony  in  favour  of  his 
right  of  fixture  succession  during  the  life-time  of  the  actual 
possessor  of  the  dignity ;  yet  the  question  as  to  the  validity 
of  the  marriage  of  the  Duke  of  Sussex  at  Rome  cannot  be- 
come matter  of  legal  discussion  until  Sir  Augustus  D'Este 
shall  be  in  a  condition  to  claim  the  estates  or  titles  of  his 
father,  as  heir.  Should  he  fail  in  procuring  the  demurrer  to 
be  overruled,  any  disappointment  that  may  occur  to  him  in 
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at  respect  will  not  aflect  the  merits  of  his  case.^  Indeed, 
jre  he  to.  lose  entirely  the  support  of  the  testimony  which 
is  his  present  object  to  record,  he  would  have  little  cause 
r  despondency,  since  the  testimony  in  dispute  is  only  that  of 
e  clergyman,  and  the  marriage  at  Rome  would  be  equally 
lid,  whether  solemnized  by  a  clergyman  or  not ;  for  (the 
itute  ^  Geo«  S,  c.  33,  not  extending  to  marriages  beyond 
e  seas  or  marriages  of  the  royal  family)  it  would  stand  on 
ecisely  the  same  footing  as  a  marriage  in  Scotland,  or  in 
y  other  country  where  the  Catholic  canon  law  prevails  f 
d  the  amplest  proofs  are  extant  of  an  actual  matrimonial 
lion  having  been  contracted  and  consummated.  The  suit 
erefore  has  been  instituted  merely  as  a  measure  of  precaution, 
d  in  consequence  of  the  failure  of  the  negotiation  at  which 
I  hinted  in  our  last  Number  under  the  mistaken  name  of  an 
tempt  at  a  compromise.  We  now  know  that  the  sole  object 
that  negotiation  was  to  procure  an  admission  by  the  Crown 
the  ministry  of  the  facts,  or  at  least  to  prevent  any  impedi- 
^nt,  merely  technical,  from  being  opposed  to  the  examina- 
in  of  the  clergyman.  "  Such  a  verification,"  says  the 
rmal  communication  to  Lord  Grey,  ^'  has  never  hitherto 
curred ;  it  is  all  which  at  the  present  moment  is  urged  by 
mself  (Sir  A.  D'Este)  and  such  a  verification  (if  now  had) 
)uld  leave  nothing  in  doubt  with  the  existing  or  any  fiituire 
neration — ^with  present  or  future  judges,  as  to  the  ground 

I  IThe  following  is  the  purport  of  the  Bill  as  stated  by  Sir  J.  Dillon.  After  stating 
\  fact  of  the  marriage  at  Kome,  certain  circumstances  respecting  the  landed  pro- 
ty  of  which  his  mother  was  seised  in  h«r  life-lime ;  the  creation  of  bis  royal  father 
Dul«s  of  Sussex,  £arl  of  Inverness,  and  Baron  of  Arklow,  with  remainder  to  the 
js  male  of  his  bo4y  lawfully  begotten,  and  that  the  clergyman  by  whom  the  mar- 
ge ceremony  was  performed  at  Rome  is  now  upwards  of  eighty  years  of  age,  it 
iiely  submits  that  Sir  A.  D'Este  "  is  entitled  to  examine  witnesses  to  prove  the 
d  marriage,  and  that  it  vras  good  and  valid,  and  to  perpetuate  the  testtmony  of  such 
tnessea  both  as  I9  the  said  marriage,  and  the  other  matters  and  things  aforesaid*  in 
ler  that  he  way  have  the  benefit  of  such  testimony  as  occasion  may  require ;  to 
}  CAd,  therefore,  that  the  testimony  of  the  witnesses  may  be  preserved  and  per- 
tuated,  and  that  he  may  be  at  liberty  at  all  future  occasions  to  read  and  male 
B  of  the  same,  as  he  may  be  advised,"  it  prays  that  the  Attorney-gene^  may 
ordered  "  to  appear,  answer,  and  abide  the  direction  of  the  Court." 
'  In  Germany,  Protestant  prinees  also,  can  contract  marriage  by  the  mere  decla- 
ion  of  mutual  consent.  Sir  John  Dillon  quotes  a  passage  from  Thibaut,  one  of 
B  most  distinguished  lawyers  of  Germany,  to  this  effect ;  bat  the  printer  has 
ftdo  lad  work  ^nth  it. 
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of  decision.  The  misfortunes  of  Sir  Augustus  D'Este  from 
his  infancy  have  been  hitherto  sufficiently  severe.  It  would 
be  an  additional  hardship,  if  hesitating  to  adopt  what  is 
urged  by  such  authority  in  the  law  as  advisable,  or  impeded 
in  the  course  of  it,  himself,  his  sister,  or  their  posterity, 
should  by  the  hand  of  death  be  deprived  of  testimony  which 
might  hereafter  be  thought  necessary,'  and  which  by  the  pro* 
ceeding  at  present  in  contemplation  it  is  sought^  whilst  par- 
ties are  in  existence,  to  secure ;  a  proceeding  (to  repeat  the 
observation)  limited  to  that  one  object."  The  application  was 
vain,  and  the  Attorney-general  has  demurred  to  the  bill.. 

Sir  John  Dillon  attributes  the  failure  to  an  accident,  and 
imputes  no  blame  to  any  one.  So  do  not  we:  the  question  is  a 
public  question,  a&cting  both  the  nation  and  the  Crown:  it 
was  the  bounden  duty  of  the  ministry  to  co-operate  with  Sir 
Augustus  D'Este  in  removing  all  removable  doubts ;  *and  we 
have  yet  to  learn,  that  it  is  consistent  with  a  due  regard  to 
justice,  or  even  with  the  personal  honour  of  the  King,  to 
permit  such  a  matter  to  be  conducted  on  special  pleading 
principles-r-to  imitate  the  petty  tricks,  the  miserable,  subter- 
fuges, the  mean  attempts  to  shut  out  truth,  which  too  fre- 
quently disgrace  the  practice  of  our  Courts. 

It  is  possible  to  conceive  the  case  of  a  person  who  should 
start  up,  previously  altogether  unknown,  of  whose  existence 
the  world  had  never  before  heard,  or  who,  if  heard  of,  had 
always  passed  as  the  offspring  of  other  parents  moving  in 
humble  or  private  life,  who  should  repeatedly  have  given  con- 
tradictory or  varying  accounts,  and  who,  having  lain  by  during 
a  series  of  years  until  all  persons  who  could  have  given  testi- 
mony against  the  imposture  were  in  the  grave,  should  suddenly 
claim  to  be  of  a  regal  stock,  producing  documents  in  support 
of  such  a  claim,  the  authenticity  of  which  might  be  fairly 
questioned,  or  rather  ought  to  be  considered  more  than  sus- 
picious, as  hominum  opinione  penitus  damuMdu.  Such  a  case 
would  have .  hardly  a  claim  to  any  regard  whaitever,  still  less 
to  assistance,  or  to  a  departure  in  any  point  from  the  strictest 
rigour  of  proof. 

Such  however  is  not  the  case  of  Sir  Augustus  d'Este.  There 
is  no  doubt  of  his  personal  identity,  nor  of  the  double  marriage 
of  his  parents ;  he  has  always  occupied  an  elevated  position  in 
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;iety;  and  in  a  manner  to  reflect  back  honour  on  his  stock : 
is  merely  advancing  a  claim^  whictv  ^^  must  be  utterly  lost 
all  the  best  feelings  of  humanity  to  give  up^  with  unyielding 
nness  certainly,  but  still  with  dutifiil  respect ;  he  asks  only 
confirmed  legal  proof  of  that  which  every  man  in  the  king- 
n  is  morally  convinced  of;  and  the  ministry  instruct  the 
torney-General  to  demur.  Such  conduct  is  utterly  unac- 
mtable,  in  whatever  light  the  case  may  be  viewed ;  for  if 
!  claim  be  a  suspicious  one,  it  seems  not  the  less  advisable 
perpetuate  the  best  evidence  of  the  facts,  in  order  to  expose 
I  imposition,  when  the  proper  moment  for  investigating  it 
dl  come.  The  Crown  is  held  to  be  so  far  interested  in  the 
nt,  as  to  render  it  necessary  to  make  the  Attorney-General 
party  to  the  Chancery  suit.  The  Rev.  Mr.  Gunn  (the 
rgyman  who  performed  the  ceremony)  is  therefore  as  much 
witness  for  the  crown  as  for  Sir  Augustus  d'Este  ;  but  as  he 
low  eighty  years  of  age,  it  is  by  no  means  improbable  that 
may  die  during  the  long  delay  the  legal  objection  may 
ise,  and  thus  two  questions  (of  law  and  fact)  may  arise  out 
circumstances  which,  by  the  proposed  arrangement,  would 
compressed  into  one;  namely,  whether  the  Royal  Marriage 
t  does  or  does  not  extend  to  band  fide  marriages  abroad, 
d  here  it  seems  by  no  means  beside  the  subject  to  remark, 
t  the  Act  in  question,  made  to  humour  the  prejudices  of 

reigning  monarch  and  strongly  protested  against  at  the 
e,  is  one  to  be  construed,  like  all  penal  statutes,  rigorously, 
5  rather  to  evade  than  to  stretch.  In  our  opinion,  the  royal 
lily  have  suffered  far  more  in  public  estimation  from  the 
:it  connections  so  many  of  them  have  been  led  to  form  in 
isequence  of  the  restraints  imposed  by  this  act,  than  they 
iild  ever  suffer  from  intermarrying  with  the  native  nobility; 
I  the  fear  of  a  disputed  succession,  arising  from  such 
ons,  is  absurd. 

This  therefore  adds  yet  another  doubt  to  the  mystery  in 
ich  the  conduct  of  the  ministry  is  involved,  nor  have  we 

means  of  penetrating  it.  It  has  been  rumoured  that  a 
ty  court  faction  has  been  actively  bestirring  itself  to  under- 
le  the  case  by  procuring  evidence,  ignorantly  supposed  in- 
pensable,  to  be  withheld ;  but  this  has  been  authoritatively 
ded,  and  it  is  hardly  credible  that  the  noble  personages 
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hinted  at  would  allow  themselves  to  be  led,  by  petty  jealousies, 
into  an  opposition  which  must  militate  eventually  against 
themselves.^  Then  the  king's  kindliness  of  feeling  towards 
all  who  claim  kindred  with  him,  is  proverbial ;  and  it  appears 
from  the  Court  intelligencers  that  Miss  Augusta  d*Este  is 
constantly  about  the  person  of  the  queen.  The  only  remaining 
party  interested,  and  most  deeply  interested  of  all,  is  the  royal 
father  himself;  and  as  he  must  be  supposed  to  possess  some 
influence  in  a  Cabinet,  with  the  members  of  which  he  has  uni- 
formly co-operated,  some  faint  suspicions  may  arise  that  he 
does  not  back  the  petition  of  his  son.  But  the  most  cursory 
review  of  his  past  conduct  will  put  all  such  suspicions  to 
flight,  and  obtain  for  that  illustrious  personage  the  warm  ap« 
proval  of  every  well  constituted  mind. 

In  1-798  we  had  no  diplomatic  or  even  consular  establish- 
ment at  Rome;  no  liberty  of  divine  worship  in  any  public 
chapel ;  no  facility  of  solemnizing  any  religious  rite  but  by  the 
accidental  resort  of  a  protestant  minister  to  that  capital,  com- 
pelled to  perform  his  sacerdotal  functions  by  stealth ;  yet  al! 
these- difficulties  are  braved  by  the  Duke  to  procure  the  at- 
tendance of  a  clergyman;  the  marriage  is  preceded  by  a 
written  contract,  solemnly  appealing  to  God;  and  the  comple- 
tion of  the  ceremony  is  deliberately  recorded  upon  that.  For 
fear  of  any  difficulty  being  made  as  to  the  legality  of  his  child's 
birth  (these  are  his  own  words),  he  causes  himself  to  be  mar- 
ried again  ;  opposes,  by  all  the  means  in  his  power,  the  subse- 
quent attempts  at  divorce ;  and  never  ceases  contending,  for  a 
series  of  years,  that  his  marriage  was  legal  and  his  offspring 
legitimate.  Personal  differences,  we  believe,  subsequently 
caused  the  royal  couple  to  separate ;  but  the  Duke  did  not, 
and  could  not,  cease  to  regard  Lady  Augusta  Murray  as  his 
wife.  Until  very  recently,  too,  comparative  indifference  was 
excusable ;  for  it  was  not  until  after  his  mother's  death  (in 
1830)  that  Sir  Augustus  became  possessed  of  the  documents, 
and  only  a  few  months  have  elapsed  since  the  opinions  of  Dr. 
Lushington  and  Mr.  Richards,  which  entirely  alter  the  whole 

'  The  penoD  really  pointed  at  by  the  above-mentioned  rumour,  is  a  gentleman  is 
the  household  of  the  Duke  of  Sussex  -,  through  whose  interposition,  it  is  said,  Mr. 
Gunn  now  refuses  to  be  interrogated,  on  the  ground  of  his  own  criminal  responsi- 
bility j  bat  this  objection  might  be  easily  removed  by  the  Cro#n. 
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iplexion  of  the  case,  were  pronounced.  To  suppose, 
v^ever,  that  the  Duke  is  now  the  opponent,  or  even  the 
ewarm  supporter,  of  his  son,  is  not  only  to  utter  a  foul 
imny  on  his  character,  but,  we  hope  and  trust,  to  belie 

true  feelings  of  his  heart.  The  whole  and  sole  blame 
5t  rest  with  the  ministry,  who,  having  no  private  feelings  to 
tify,  are  probably  actuated  solely  by  an  excess  of  caution, 
i  wish  to  stave  off  a  new  source  of  embarrassment.  But 
Y  cannot  help  seeing  that  the  question  will  force  itself  upon 
ir  attention  ere  long,  and  present  circumstances  aflbrd  no 
logy  for  omitting  to  procure,  much  less  impeding,  the  for- 

examination  of  the  clergyman. 

^he  reader  is  now  in  possession  of  the  whole  history  and 
dental  circumstances  of  this  case.  It  is  henceforth  a  pure 
stion  of  law,  and  as  such  we  shall  recur  to  it  so  soon  as 
reform  mania  shall  subside.  Those  who  wish  for  more' 
lediate  information  are  referred  to  Sir  John  Dillon's  Essay 
;lie  Royal  Marriage  Act,  in  which  the  validity  of  the  mar- 
e,  as  regards  Hanover,  is  also  ably  discussed.  "Since 
1,"  says  Sir  John,'  "  the  writer  of  this  letter  has  devoted 
attention  very  particularly  to  German  law,  as  connected 
1  the  effect  of  that  union.  The  result  has  been,  that  he 
repared  to  defend  its- validity  against  even  any  German 
it ;  having  in  his  support  the  opinion  of  an  entire  and  dis- 
uished  faculty  (of  Heidelberg,  we  believe)  of  Germany, 
he  principles  applicable  to  the  point."  We  ourselves  have 
irersed  with  more  than  one  German  jurist  of  character 
n  the  question,  and  it  has  been  uniformly  made  to  depend 
he  rank  of  Lady  Augusta, — whether  she  be  or  be  not  of  the 
lest  order  of  English  nobility,  which  (independently  of  her 
cely  descent)  an  Earl's  daughter  undoubtedly  is.^  In  the 
jeo.  3.  c.  11,  George  the  Second  is  made  ^e  propositus 
le  new  exclusive,  system.  Yet  the  mother  of  that  king  was 
daughter  of  a  private  French  gentlewoman. 
[. 

:*he  circumstance  pressed  by  Sir  J.  Dillon,  that  an  earl  is  constructively  the 
a  of  the  king,  is  almnst  decisive  as  to  this. 
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[CoDtaiDing  10  Barn.  &  Cresw.  Part  4  ;  2  B.  &  Adol.  Fait  2 ;  8  Bingli.  Fait 
2;  ITyr.  Part4;  2Tyr.  Parti;  2  Moody  &  Malkin,  Fart  1 ;  5  Moore  &  Payne, 
Part  2 ;  and  a  few  cases  from  5  Carrington  and  Payne,  Part  1.  AU  cases  included 
in  former  Digests  are  as  usual  omitted.] 


ADMINISTRATION. 

1.  (Duty,)  The  intestate  had  assigned  all  his  property  to  the  defendant, 
in  consideration  of  his  taking  upon  himself  the  payment  of  an  annuity 
and  other  debts.  The  present  action  was  brought  by  the  administrator  on 
a  covenant  by  the  defendant  to  indemnify  the  intestate  against  such  anniiity : 
Held,  that  the  damages  recoverable  under  this  covenant  were  not  to  be 
treated  as  part  of  the  estate,  in  computing  the  administration  duty. 
(3  Taunt.  I13.)—Cflrr  v.  RohcHs,  2  M.  &  M.  45. 

2.  The  administrator  of  a  husband,  who  has  not  administered  to  his  wife, 
cannot  sue  for  her  choses  in  action,  but  administration  must  be  taken 
out  to  the  wife.  (Co.  LiU.  351  a.)—  Bettz  v.  Kin^on,  2  B.  &  AdoL  200, 
273. 

3.  Goods  belonging  to  the  intestate  were  taken  possession  of  and  used  by 
the  administrator  as  his  own  for  three  months:  Held  that  the  time  was 
not  sufficient  to  make  the  goods  liable  under  an  execution  against  the  admi- 
nistrator in  his  personal  capacity.  (4  T.  R..621.) — GaskeU  v.  Marskallf 
2  M.  &  M.  132. 

AGREEMENT. 

Assumpsit  on  two  bills  of  exchange  against  the  acceptor.  After  the  bills 
became  due,  the  plaintiff  and  three  other  creditors  met,  and  agreed  to  re- 
ceive pa3nnent  by  his  covenanting  to  pay  to  a  trustee,  of  their  nomination^ 
one-third  of  his  annual  income,  to  which  the  defendant  assented.  The 
creditors  did  not  nominate  a  trustee,  nor  was  the  agreement  acted  ufion, 
but  the  defendant  was  always  ready  to  perform  his  part :  Held,  this  agree- 
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lent  constiiuted  a  defence  to  the  action  on  the  bflls.— Good  v.  Chee$eman, 
B.  &Adol.328. 

FIDAVIT(^o/IXj6^; 

affidavit  of  debt,  stating  the  defendant  to  he  indebted  to  the  plaintiff  in 
1000  and  upwaids  on  balance  of  account  for  money  paid,  laid  out,  and 
q>ended  by  the  plaintiff  to  and  for  the  drfendant,  &c.  at  his  request,  and 
r  money  had  and  received  by  the  defoidant  for  the  plaintiff)  and  for 
terest  of  monies  due  by  the  defendant  to  the  plaintiff,,  is  not  sufficiently 
trtain.  Lord  Tenterden,  C.J.  observed,  that  the  safest  course  was  to 
inform  to  the  ordinary  forms.— 'Ktiger  v.  Delegalf  2  B.  &  Adol.  571. 

ENDMENT. 

n  action  for  not  obeying  a  subpoena,  the  declaration  alleged  that  the 
aintiff  had  caused  to  be  left  with  the  de&ndant  a  copy  of  the  writ  of 
hpana :  H^d,  that  the  judge  had  authority  under  9  G.  4,  c.  15,  to  order 
L  amendment,  by  substituting  the  wwds,  a  copy  of  so  much  of  the  writ 
'  subpema  as  related  to  the  said  defendant.  AfUr  verdict  in  the  above 
tion,  the  Court  refused,  to  notice  an  objection,  that  tiie  plaintiff  had  not 
ieged  that  he  had  a  good  cause  of  action. — Magtemian  v.  Judson,  8  Bing. 
14. 

miTY  (Enrolment,)  * 

er  53  G.  3,  c.  141,  s.  10,  enrolment  is  not  necessary  where  the  annuity 
charged  in  lands  equal  to  it  in  value,  over  and  above  any  other  annuity 
arged  or  secured  on  such  lands:  Held,  that. a  direct  charge  is  meant, 
d  not  a  security  indirectly  affecting  them,  as  a  judgment.  (7  T.  R.  194; 
East  263.)— Tfo/ford  v.  Marchant,  2  B.  &  AdoL  315. 

EAL.     See  Mandamus. 

lEST. 

Privilege  Jrom.)  A  petitioning  creditor  attending  commissioners  of 
nkrupt  is  privileged  from  arrest  eundo,  morando,  et  redeundo,  (2  Marsh. 
1);  and  to  deprive  him  of  tiie  privilege,  on  the  ground  of  his  being 
t  of  the  direct  course  to  his  own  house,  dear' proof  of  the  fact  must 
given.  It  was  also  objected,  that  the  application  for  the  discharge 
}uld  be  made  to  the  Court  of  Chancery,  but  the  Court  of  C.  P.  made 
;  rule  for  the  discharge  absolute.  (2  Rose ;  4  T.  R.  377) — Selby  v.  HiUsy 
Bing,  166. 

ic  etiam,)  The  defendant  maybe  compelled  to  give  bail  to  the  amount 
£4:0 J  on  an  attachment  of  privilege  not  containing  an  ac  etiam  clause. 
llins  V.  Wright,  10  B.  &  C.  814. 

JRANCE. 

lefendant  sold  by  auction  a  policy  of  assurance,  described  as  effected 
the  life -of  a  person  then  living,  subject  to  an  annual  payment.  The 
ider  had,  in  fact,  only  a  redeemable  interest  in  the  life,  which  interest 
s  afterwards  redeemed:  Held,  that  the  sale  was  good  notwithstanding, 
3eing  the  practice  of  the  office  to  pay  in  such  cases,  and  there  being  no 
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mtention  to  deceive:  Hdd  abo,  tlxat  evidence  of  tnch  practice -irat  admie- 
sible.— Borftfr  v.  Morris,  2  M.  &  M.  62. 

ATTORNEY. 

1.  (Ddivery  cf  bSL)  A  bin  finr  agency  InudfteeB  done  by  one  attorney  for 
ioafitiKa^  need  not  Jbe  delivered  imder  ^  Jac.  1,  e.  7.  (1  M.  &  M.  529.>— 
Santfytv.Hombif,2M.&M.3S, 

2.  The  statute  3  Jac.  1,  c  7,  s.  1,  requiring  the  delivery  of  an  attorney's  bill 
before  action,  is  confined  to  business  in  the  superior  courts  at  Westmin- 
ster. (5  T.  R.  694;  4  B.  &  C.  364.)— Jicync/  v.  Smithy  2  B.  &  AdoL 
460. 

3.  (Privileged  communication.)  A  conununication  made  to  an  attorney 
with  reference  to  a  dispute,  is  privileged,  though  no  cause  be  actuaify 
pending.    (See  5,L.  M,  S6.)'^Clark  v.  Clark,  2  M.  &M.  3. 

4.  (Taxi/9g  bill.)  An  application  having  been  made  to  the  Court  to  refer 
a  bill  containing  no  item  taxable  within  2  G.  2,  c.  23,  to  be  taxed,  by  exer- 
cising the  paramount  jurisdiction  supposed  to  be  possessed  by  it,  inde- 
pendendy  of  the  statute.  Lord  Tenterden,  C.J.  took  time  to  consult,  and 
8uhse<piently  deelared,  that  on  conferring  with  the  other  judges^  he  found 
so  much  doubt  on  the  point,  that  the  Court  could  not  grant  the  application. 
(3  B.  &  C.  157;  9  Price,  340;  2  Chit  R.  155.)--Dagley  v.  Kentishy  2  B. 
.&Adol.511. 

AWARD. 

1.  (Action  on,)  A  ref<»:eace  was  made  by  a  judge's  order,  and  the  defend- 
ant attended  at  the  first  meeting:  Held,  that  an  action  was  maintainable 
OD.  an  award  subsequently  made. —  Wharton  v«  King,  2  M.  &  M.  96. 

2.  (Where  final  and  certain.)  Held  that  an  award  was  su£Scient  when  the 
arbitrator  had  awarded  general  releases,  although  a  claim  for  a  bill  of  ex- 
change was  notified  to  him,  and  not  specifically  arbitrated  on,  (1  Saund. 
32) :  Held,  also,  that  an  award  was  good,  although  it  directed  what  it  l^as 
not  in  the  power  of  the  party  to  perform,  he  having  the  alternative  of 
paying  a  sum  of  money. — Wharton  v.  King,  2  B.  &  Adol.  526. 

BAIL. 

1.  (Costs.)  The  plaintifi"s  costs  of  inquiries  after  the  sufiBciency  of  the 
bafl,  who  had  filed  an  affidavit  according  to  Reg.  Gen.  Tiin.  1  W.  4,  were 
made  costs  in  the  cause. — Paine  v.  Munton,  2  Tyr.  162. 

2.  (Justification.)  Bail,  who  had  sworn  the  affidavit  of  justification  pointed 
out  by  Reg.  Gen.  Trin.,  but  had  omitted  to  state  in  it  that  they  were 
housekeepers,  were  allowed  to  justify,  the  application  not  being  opposed. 
-^Martin  v.  Gell,  2  Tyr.  166. 

3.  (Monet/  deposited.)  Where  money  has  been  deposited  in  Heu  of  bail,  and 
paid  into  Court,  and  the  defendant  does  not  perfect  bail  in  time,  the  plain- 
tifi*  will  be  allowed  to  take  the  money  out  of  Court,  though  the  defendant 
have  since  tendered  if  there  hA  no  affidavit  of  merits  K>n  his  behalf,  (2  Cl^t 
R.  Tl.y—Newman  v.  Hodgson,  2  B.  &  Add.  422. 

4.  A  bail  was  rejected  on  a  cross  affidavit  by  plaintiiF's  attorney  that  he  was 
the  holder  of  an  unpaid  promissory  note,  of  which  the  proposed  bail  was 
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laker.    No  excuse  for  the  dishonour  of  the  note  was  o^red.     Crou  v. 
Villimm,  1  Tyr.  531. 

NKRUPT. 

'Set-off,)  To  a  claim  to  set  off  a  bill  of  exchange,  under  6  Geo,  4,  c.  16, 
6Gy  it  was  objected,  that,  at  the  time  of  the  commission,  the  defendant 
as  not  the  holder,  but  that  it  was  in  the  hands  of  a  third  person,  to  whom 
e  had  passed  it^  namely,  his  banker:  but  held,  that  when  the  bill  of  ex^ 
iiange  was  taken  up  by  him  he  stood  in  the  same  situation  as  if  he  had 
ever  parted  with  it,  and  was  remitted  to  his  former  right  of  set-<ifr. 
J  B.  &  C.  105.)— Cottijw  V.  Jonesy  10  B.  &  C.  777. 

Certificate  for  ca$t8,)  Under  6  Geo.  4,  c.  16,  s.  90,  enabling  the  judge 
certify  the  admission  or  proof  of  a  disputed  commission,  to  entitle  the 
;rson  proving  or  admitting  it  to  costs,  the  judge  cannot  certify  unless  he 
ies  the  whole  cause.  Thus  where  the  cause  was  referred  by  an  order  of. 
isi  Prius,  containing  an  admission  of  the  bankruptcy,  it  was  held  that 
e  judge  could  not  certify. — Bartkop  v.  Anderton,  8  Bing.  268r 

L  OF  LADING. 

tetween  the  original  parties,  the  bill  of  lading  is  merely  a  receipt,  liable 

be  opened  by  evidence  of  the  real  fitcts.— Ba^et  v.  Todd,  2  M.  &  M.  106, 

L  OF  EXCHANGE. 

Form  of  acceptance,)  The  drawee  of  a  bill  of  exchange  wrote  across  it : 
ceptedf  payable  at  Messrs,  S,  and  Co,,  without  any  signature:  Held,  that, 
(mtten  acceptance  might  be  valid,  since  1  and  2  Geo.  4,  c.  78,  without 
;nature,  but  that  it  was  a  question  for  the  jury  whether  it  was  intended 
operate  as  an  acceptance  in  its  present  state. — Dufaur  v.  Oxenden, 
\f .  &  M.  90. 

Presentment — Notice,)  The  holder  of  a  bill  called  to  present  it  at  half 
st  seven  o'clock  in  the  morning  at  the  house  (a  private  dwelling-house) 
the  drawer,  and  knocked  and  rung,  but  received  no  answer :  Held  a 
lieient  presentment.  (2  Camp.  527.)  The  defendant  having  sent  a 
-son  to  the  plaintiff  two  days  after  maturity  of  the  bill,  to  say  that  he 
i  been  defrauded  of  the  bill  and  should  defend  any  action  upon  it:  Held, ' 
X  further  proof  of  notice  of  dishonoiur  was  unnecessary.-^  H^t/^tns  v.  ^ 
iis,  2  M.  &  M.  41. 

Vhat  Inland,)  A  bill  drawn  in  Ireland  on  a  person  in  England,  is  not 
inland  bill  within  1  and  2  Geo.  4,  c.  78,  s.  2,  and  the  acceptance  need 
:  be  in  writing.  But  the  statute,  as  also  9  Geo.  4,  c.  24,  s.  8,  applies  to 
s  drawn  in  Ireland  upon  persons  there. — Mahoney  v.  Ashlin,  2  B.  & 
ol.  478. 

peci<d  presentment,)    A  bill  of  exchange  made  payable  in  London  in 
body  of  it,  is  accepted  at  Messrs.  J.  &  Co.,  London.    In  an  action 
inst  the  drawer,  presentment  in  London  must  be  proved.     (6  B.  &  C. 
[.) — (In  the  Exchequer  Chamber.) -^Gt66  v.  Mather,  8  Bing.  214. 

Consideration,)  Indorsed  against  acceptor  of  a  bill  of  exchange  accepted 
part  pajnnent  of  an  apprentice  fee.    The  stamp  of  the  indenture  was 

o  o  2 
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wrong,  and  the  apprentice  (the  defendant's  son)  left  the  master's  service 
at  the  end  of  five  months:  Held,  that  this  was  not  a  total  failure  of  consi- 
deration, as  the  apprentice  might  have  caused  the  indenture  to  be  properly 
stamped  under  20  Geo.  2,  c.  45.  The  plaintiff  recovered.  (7T.  R.  121.)— 
Mann  v.  Lent,  10  B.  &  C.  877. 

BOND. 

1.  (Void for  illegality.)  Debt  on  bond  conditioned  for  the  payment  to  the 
plaintifi*  of  a  certain  sum,  on  his  procuring  subscribers  for  9,000  shares  in 
a  company  to  be  formed  for  becoming  assignees  of  two  patents.  Plea,  that 
the  patents  contained  a  proviso  that  they  should  be  void  if  assigned  to  more 
than  five  persons :  Held,  that  the  bond  was  void,  on  the  ground  that  mono- 
polies are  illegal,  unless  allowed  by  a  patent,  which  is  not  assignable  un- 
less power  be  given  by  the  Crown.  (5  Bing.  248.)  Duvergier  v.  Fellowes, 
10  B.  &  C.  826. 

2.  (Presumption  of  payment.)  Payment  of  a  bond  was  not  presumed  after 
twenty  years,  the  money  being  lent  to  enable  the  oUigor  to  go  abroad, 
where  he  died  shortly  after,  and  no  assets  devolved  on  his  administrators. 
-^Elliot  V.  miot,  2  M.  &  M.  44. 

CERTIORARI. 

1 .  The  general  rule  is,  that  if  a  record  be  filed  in  the  K  .B.  upon  a  certiorari,  it 
cannot  be  sent  back  or  remanded ;  but  the  rule  applies  only  to  cases  where 
the  Court  has  the  .power  to  execute  the  judgment  of  the  inferior  Court. 
Thus  a  discretionary  power  of  imprisonment  being  given  to  the  justices 
only  by  10  Geo.  2,  c.  28,  s.  4,  the  Court  granted  a  procedendo,  that  the 
sessions  might  enforce  the  judgment — The  King  v.  Neville,  2  B.  &  Adol. 
299. 

2.  (Costs.)  Rated  inhabitants  prosecuting  rioters  for  preventing  them  from 
entering  a  vestry  room,  are  parties  grieved  within  5  &  6  W.  &  M.  ell, 
S.3,  and  entitled  to  costs  on  conviction  of  the  defendants,  after  the  removal 
of  the  indictment  by  certiorari.  (1  M.  &  S.  268.) — The  King  v.  Thomp- 
kins  4-  others,  2  B.  &  Adol.  287. 

CERTIFICATE.    See  Poor. 

CHARTER-PARTY. 

The  defendant  having  contracted  for  a  voyage  with  all  convenient  speed, 
Testraints  of  princes  excepted,  the  fact  of  the  port  to  which  he  was  to  sail 
being,  at  the  time  of  making  the  charter-party,  in  a  state  of  blockade  by  a 
friendly  power,  is  no  defence  to  an  action  for  a  neglect  to  sail ;  the  blockade 
1)eing  known  to  both  parties  when  the  contract  was  made.  (3  B.  &  P. 
291 ;  9  B.  &  C.  71 8.)— ilfc<feiro«  v.  HiU,  8  Bing.  231. 

CHURCHWARDENS. 

The  statute  59  G«o.  3,  c.  12,  s.  17,  for  vesting  paiitdi  property  in  the  church- 
wardens and  overseers,  extends  to  tenements,  the  profits  of  which  are 
apj^cable  to  the  purpose  for  which  church  rates  are  levied,  and  is  not  con- 
^^ed  to  those  which  are  applicable  merely  to  the  relief  of  the  poor.    Pro- 
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*ty  vested  in  trustees  for  the  benefit  of  the  parish  is  within  the  act.  Doe 
n,  Jackson  v.  Eiley,  10  B.  &  C.  885. 

L  METER. 

lefendant  was  in  the  habit  of  buying  coals  for  A.,  a  coal  merchant,  on 

amission,  and  sometimes  bought  coals  without  an  order,  and  afterwards 

A.  have  such  as  he  required :  Held,  that  the  defendant  was  not  liable, 
vender  or  dealer,  for  the  coal  meter's  fee  under  47  Geo.  3,  c.  68,  s.  95. — 
%g  V.  Megorey,  2  M.  &  M.  35. 

[PANY.    See  Compensation. 

[PENSATION. 

mpany  for  the  formation  of  a  market  were  empowered  to  purchase  land 
an  act,  by  which  compensation  was  provided  for  all  persons,  tenants  for 
Eirs  or  at  will  included,  who  should  sustain  injury,  in  respect  of  any 
erest  whatsoever  for  goodwill,  improvements  or  otherwise  which  they 
w  enjoy,  by  reason  of  the  passing  of  the  act:  tenants  were  to  (^uit  upon 
-ee  months'  notice :  Held,  that  a  tenant  from  year  to  year,  who  had  oc- 
pied  for  sixty  years,  and  laid  out  money  on  the  landlord's  assurance 
being  continued  in  the  tenancy,  was  entitled  under  the  above  provision. 

B.  &  Adol.  204.)— Eay.  Farhw,  2  B.  &  Adol.  341. 

rPOSITION  DEED. 

plaintiff  attended  a  meeting  of  the  defendant's  creditors,  at  which  it  was 
reed  that  the  property  should  be  assigned  to  trustees,  and  be  disposed  of 
them  for  the  benefit  of  the  creditors.  The  plaintiff  was  put  down  as  a 
sditor  for  1000/.,  and  signed  the  resolutions  to  the  above  effect  The 
lount  of  the  plaintiff's  debt  being  subsequently  disputed,  he  was  not 
owed  to  come  in  as  a  creditor  under  the  deed :  Held,  that  his  original 
^ht  of  action  against  the  defendants  was  not  affected  by  his  having  signed 
e  resolutions.  (3  Camp.  175 ;  1  B.  &  A.  46.) — Garrard  v.  Woolner, 
Ring.  268. 

TTRACT. 

be  case  of  a  building  contract,  'where  the  contract  was  departed  from : 

eld,  that  the  employer  is  not  made  liable  for  the  additional  work  merely 

the  &ct  of  his  having  been  made  aware  of  the  departure  without  dis- 
iting,  unless  he  was  also  aware  (by  express  notice  or  from  necessary 
Terence)  that  the  departure  would  occasion  additional  expense. — Lovelock 

King,  2  M.  &  M.  60. 

Rescinding.)  The  purchaser  of  goods  paid  part  of  the  pmxdiaae  money, 
d  gave  the  bill  on  which  the  action  was  brought  for  the  remainder;  he 
d  possession  of  the  goods  delivered  to  him,  kept  them  for  two  months, 
d  was  then  dispossessed  by  the  vendor:  Held,  that  this  constituted  no 
fence,  the  remedy  for  the  dispossession  being  by  trespass.  ^-iSfe/iAens  v.. 
'ilkinson,  2  B.  &  AdoL  320. 

rVICTION.    See  Court  of  Rsquests. 
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COPYHOLD. 

1.  (Fine  on  admisnon.)  A  copyhold  estate  was  vested  in  fourteen  trustees  for 
charity,  and  by  a  decree  in  Chancery  i£  had  been  ordered  that  whenever 
the  number  was  reduced  to  five,  the  lord,  with  the  approbation  of  a  Master 
in  Chancery,  should  nominate  nine  others ;  that  a  new  surrender  should  be 
made ;  and  that  the  lord  should  admit  the  whole  fourteen  on  payment  of  a 
reasonable  fine :  Held,  that  the  proper  mode  of  assessing  the  fine  was  to 
take  for  the  second  life  half  the  sum  taken  for  the  first,  for  the  third  half 
the  sum  taken  for  the  second,  and  so  on.  (Burr.  206.)  Two  years  value 
was  taken  for  the  first — Wilson  v.  Hoare,  2  B.  &  Adol.  350. 

2.  {Froperty  in  mines.)  A  copyholder  may  maintain  trespass  against  a  person 
digging  fix)m  an  adjoining  colliery  into  a  mine,  though  no  trespass  be 
committed  on  the  sur&ce.  The  possession  of  the  mine  is  in .  the  copy- 
holder, though  the  property  be  in  the  lord. — Lewis  v.  Branthwaite,  2  B.  & 
Adol.  .437. 

COSTS. 

(Trespass.)  Trespass  for  assaulting  and  turning  the  plaintiff  out  of  a  justice 
room,  per  quod  he  was  prevented  firom  exercising  his  business  of  an 
attorney.  Plea,  not  guilty ;  damages  Is. :  Held,  that  he  was  not  entitled 
to  more  costs  than  damages.  (1  Str.  192;  Barnes,  120.) — DaubneyY. 
Cooper,  10  B.  &  C.  830. 

2.  {Of  summons  at  chambers.)  The  costs  of  summons  at  judge's  chambers 
are  not  allowable.  Lord  Tenterden,  C.  J.,  admitting  the  practice,  seemed 
to  think  that  the  power  existed.* — Read  v.  LeCy  2  B.  &  Adol.  415. 

And  see  Court  of  Requests. 

COUNTY  COURT. 

On  an  indictment  for  forging  a  counW  court  summons,  Mr.  Justice  Patteson 
declared  that  the  practice  of  issuing  the  processes  of  the  county  court  in 
blank  was  highly  improper,  and  Ihat  after  this  public  notice  he  was  not 
prepared  to  say  that  this  mode  of  filling  up  a  siunmons,  or  the  altering  of 
one  process  into  another,  was  not  a  forgery. — Rex  v.  Collier^  5  C.  &  P.  160. 

COUNTY  PALATINE.    See  Process. 

COURT  OF  REQUESTS. 

Trespass  for  taking  goods.  Justification  under  the  warrant  of  CommissionerB 
of  a  Court  of  Requests  to  levy  a  fine  imposed  for  a  contempt,  for  which 
the  Court  was  enabled  to  fine  by  act  of  parliament :  Held,  1.  that  although 
the  plea  alleged  a  contempt  in  fact,  and  not  merely  a  conviction  for  such 
an  offence,  the  convicti(m  and  warrant  dispensed  with  the  proof  of  an 
actual  contempt;  2.  that  an  avennent  that  the  plaintiff  was  committed  by 
the  order  of  the  commissioners  waa  supported  by  proof  that  the  whole 
transaction  passed  in  thdr  presence.**- Ji^ri(%e  v.  Haines,  2  B.  &  AdoL  395. 

2.  (Costs.)  By  a  Court  of  Requests  Act  a  party  suing  in  another  Court  shall 
not,  by  reason  of  a  verdict  or  otherwise,  be  entitled  to  costs.    The  Court 

>  See  the  Third  Com.  Law  Report,  p.  42,  81,  and  6  L.  M.  296. 
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)£  C;  P.  ra&ied  to  .slay  tiie  proeeedligli  upon  pnym^nt  ^^llie  4dbtindiout 
to8t8,'0n  the.greimdihatiheoauseofacticm  wa8^<^  Menditk 

r,  Ihew,  8  Biiig.141. 

►VENANT. 

9  lessee  of  a  publichouse  covenanted  witli  certain  brewers  to  take  aD  their 
Kirter,  &c.  of  tbem,  tlieir  executors,  administrators  or  asidgns,  or  their 
luccessors  in  ior  their  late  or  (then)  present  trade.  The  trade  was  after- 
v^ards  assigned,  and  removed  by  the  assignees  to  a  place  two  miles  distant 
rom  the  original  brewhoiise :  Held,  that  flie  pablican  was  not  bound  to 
x>ntinue  bis  custom.-^Doe  dem,  Calvert  v.  Reid,  10  B.  &  C.  849. 

STOM. 

tstry,)  A  costom  that  certain  persons  shall  form  a  vestry  for  the  moiage- 
nent  of  the  poor,  set  out  in  the  return  to  a  mandamus  requiring  a  select 
restry  to  be  formed  within  59  Geo.  3,  c.  12,  was  held  bad,  on  tiie  ground 
hat  the  return  stated  that  the  ancient  vestiy  performed  (he  duties  imposed 
m  select  vestries  by  that  statute,  which  could  not  have  existed  immemo- 
ially.  (4  B.  &  A.  507.)— 21^  King  v.  5^  Bartholomew  the  Great,  2  B. 
fe  Adol.  506. 

2VISE. 

(Parol  evidence  to  explain,)  The  testator  devised  <<  all  his  fineehold  and 
real  estates  whatsoever,  situate  in  ihe  county  of  L.  and  in  the  city  of  L." 
to  trustees.  He  had  no  real  estate  in  the  county  of  L.  and  only  a  small 
estate,  inadequate  to  the  trusts,  in  the  dty  of  L. ;  but  he  *had  considexable 
estates  in  the  county  of  C. :  Held,  that  parol  evidence  was  not  admis- 
sible to  show  that  the  words  in  the  county  of  C  had  been  inserted  in  the 
irafl  of  the  will,  and  afterwards  struck  out  by  mistake.  (This  jud^ent 
was  delivered  by  Tindal,  C,  J.  as  joint  assistant,  with  the  Chief  Baron,  to 
die  Lord  Chancellor.) — Miller  v.  T^avers,  S  Bing.  244. 

(  To  trustees.)  The  testator  gave  to  R.  and  T.  and  their  hein  and  assigns, 
the  lands  in  question,  upon  trust  to  peimit  a  momed  woman  to  enjoy  the 
premises  and  receive  the  rents  £>r  her  separate  use  during  life,  and  after 
her  death  upon  trust  for  such  of  her  children  as  he  should  appoint,^  and  in 
default  of  appointment  to  the  use  of  the  heirs  of  her  body,  and  for  defiudt 
of  such  issue  to  his  own  right  heirs.  The  will  concluded  thus :— '*  And  I 
hereby  will,  order,  and  direct,  that  the  trustees,  and  each  of  them,  shall, 
may,  and  do,  in  every  respect,  give  receipts,  pay  money,  and  devise  the 
aforesaid  premises,  or  any  part  thereof,  as  shall  be  consistent  with  their 
duty  and  trust,  or  otherwise'' :  Held,  that  R.  and  T.  took  the  legal  fee. 
(2  B.  &  A.  84.)— Doe  dem.  Keen  v.  Walhanky  2  B.  &  Adol.  554. 

(  To  trustees.)  A  devise  to  the  use  of  trustees,  theur  heurs  and  assigns  for 
ever,  upon  trust  (amongst  other  things)  to  convey  to  Such  persons  and  for 
such  estates  as  A.  shall  appoint,  Vests  the  legal  fee  in  them.— Doe  dem. 
Booth  V.  Field,  2  B.  &  Adol.  564. 

Devise  to  trustees  to  the  use  of  a  daughter  when  she  should  attain  21,  with 
OQ  allowance  during  minority ;  but  in  case  she  should  die  during  minority. 
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or  wiihoat  iftBue,  then  to  T.  £. ;  but  in  case  the  daughter  attained  21,  and 
married,  then  to  the  use  of  the  fiist  male  issue  of  the  daughter  on  his 
attaining  the  age  of  21,  and  his  heirs  male.  But  should  she  die  without 
male,  hut  with  female  issue,  then  to  the  use  of  the  female  issue,  and  their 
heirs.male;  hut  on  failure  of  such  issue,  to  the  testator's  own  right  heirs 
for  ever.  The  testator's  daughter  attained  the  age  of  21,  and  married : 
Held,  that  she  then  became  entitled  to  the  fee-simple. — Pertnevoany. 
Mitchelly  5  M.  &  P.  257. 

DISTRESS.       - 

1.  (RemovdL)  Trespaiss  is  maintainable  for  a  reinoval  of  the  distress  after 
a  tender  of  the  rent  made  after  the  distress  was  taken,  but  before  it  was 
impounded  or  removed.  (1  East,  139 ;  11  East,  395.) — Vertne  v.  Beadey, 
2M.&M.21. 

2.  (Where  a  satisfaction  of  rent,) . .  Semble,  that  a  distress  is  a  satisfaction  of 
rent  only  to  the  amount  produced  by  the  sale  after  deducting  the  expenses. 
If  sold  too  low,  the  tenant  has  hiis  remedy  by  action. — ELford  v.  Hughes,  2 
M.  &  M.  23.  .        . 

3.  {Where  constable  necessary,)  The  constable  (under  2  W.  &  M.  c.  5)  must 
attend  with  the  appraisers  at  the  time  the  goods  are  appraised,  and  swear 
them  before  appraisement. — Kenney  v.  May,  2  M.  &  M.  56. 

4.  (Landlord's  iiahility,)  In  an  action  for  taking  the  goods  of  a  third 
person  as  a  distress,  held  that  the  landlord  wad  bound  by  the  act  of  his 

•  bailifl^  unless,  :^hen  it  came  to  his  knowledge,  he  disclaimed  and  repudiated 
it.  It  appeared  that' the  bailiff  had  notice  of  the  plaintiff's  property  in  the 
goods,  but  the  landlord  had  not.— -ITurry  v.  Rickman,  2  M.  &  M.  126. 

5.  (For  tithes,)    By  an  instrument  not  under  seal,  the  defendant  agreed'  to 
'    let  to  the  plaintiff  for  a  term  the  parsonage  of  L.  with  the  tithes,  and  a 

messuage  used  as  a  homestead  for  the  collecting  of  the  tithes,  at  a  yearly 

rent.named:  Held^  that  the  agreement,  not  being  under  seal,  was  not  a 

i    devise,  of  the  tithes,  and  no  distinct  rent  being  reserved  for  the  homestead, 

'    that  the  lessor  was  not  entitled  to  distrain.    (2  Saund.  SOS.)'^ Gardner  v. 

:    Williamson,  2  B.  Ss  AM.  336. 

DOG. 

In  case  for  injury  by  a  dog  accustomed  to  bite  mankind,  it  is  not  necessary 
that  the  defendant  should  be  the  owner  of  the  dog ;  it  is  sufficient  if  he 
harbours  it  or  suffers  it  to  remain  about  his  premises. — M^Kone  v.  Wood, 
5C.  &P.  1. 

EJECTMENT. 

I^ctment  for  lands  purchased  in  1788.  The  purchaser  died  seised  and 
intestate  in.  1790,  leaving  two  sons,  J.  the  father  of  the  lessor  of  the 
plaintiff,  and  E.  the  father  of  the  defendant.  One  W.  C.  occupied  as 
tenant  from  1788  to  the  time  of  the  trial  in  1828 ;  and,  with  the  exception 
mentioned  below,  jpaid  his  rent  from  the  death  of  the  purchaser  to  E.  the 
youngefst  son  of  the  purchaser,  and  his  eldest  son.  The  acts  of  ownership 
relied  upon  on  the  part  of  the  plaintiff  (the  eldest  son  of  the  purchaser's 
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eldest  son  J.)  were  the  receipt  by  J.  of  half-a-year'a  rent  in  1804,  and  the 

-    Mling  of  timber  by  him  in  1805.    In  1813,  the  lessor  oif  the  plaintiff  hav« 

ing  demanded  the  rent,  the  tenant  stated  that  the  relation  of  landlord  and 

tenant  had  long  ceased  between  J.  and  himself,  and  that  he  now  paid  rent 

•    to  the  yomiger  brother :  Held,  that  the  above  acts  of  ownership  barred  the 

.    statute  of  limitations,  and  that  the  tenant's  disclaimer  made  a  notice  to  quit 

unnecessary,  and  would  support  a  demise  laid  the  month  preceding  the 

tenant's  refusal. — Doe  dem,  Grubb  v.  Grubby  10  B.  &  C.  816. 

ERROR. 

1.  The  11  G.  4,  and  1  W.  4,  c.  70,  s.  8,  creating  a  new  court  of  appeal, 
<    applies  only  to  cases  commenced  originally  in  the  court  to  which  the  writ 

of  error  is  directed,  not,  for  instance,  to  a  judgment  of  the  K.  B.  affirming 
.    a  judgment  of  the  C.  P. — Ricketts  v.  Lewisy  2  Tyr.  15. 

2.  The  defendant  was  convicted  before  the  commissioners  of  oi/er  and  termi' 
ner  of  London  of  a  libel.  Upon  the  return  of  a  writ  of  error  to  the  K.  B» 
the  defendant  assigned  as  errors  in  fact,  in  addition  to  errors  in  law*  the 
following: — 1.  That  when  the  jury  gave  their  verdict,  only  one  of  the 
justices  named  in  the  commission  was  in  court; — 2.  That  the  verdict  waa 
not,  at  the  time  it  was  so  given,  entered  of  record.  The  Attorney  Gen^sl 
answered  the  assignment  by  alleging  that  there  was  not  any  error :  Held, 
that  the  first  allegation,  being  in  contradiction  to'  the  record,  could  not  be 
received,  and  that,  it  being  impossible  that  a  verdict  should  be  recorded  at 
the  time  it  is  given,  the  second  was  equally  groundle^  The  Court  also 
intimated  that  in  strictness  it  was  not  allowable  to  assign  errors  both  in 
fact  and  in  law.— -TAe  King  v.  Carlile,  2  B.  &  Adol.  362. 

ESTOPPEL. 

1.  The  &ther  of  A.  had  been  let  into  the  possession  of  the  lands  in  question 
under  a  contract  of  sale  made  in  1808,  but  never  had  the  lands  conveyed 
to. him.  He  devised  them  to  A.  his  son,  in  1820,  and  A.  mortgaged  them 
by  lease  and  release  to  B.  The  release  recited  that  A.  was  legally  or  equi- 
tahly  entitled,  and  the  releasor  covenanted  that  he  was  lawfully  or  eqtdtahly 
seised  as  of  fee.  In  1824,  deeds  of  conveyance,  passing  the  legal  fee,  were 
executed  to  A.  in  pursuance  of  the  contract  of  1808,  and  he  afterwards 
mortgaged  the  lands  again  to  B.  by  conve3ring  the  legal  fee :  Held,  1.  that 
B.  was  not  estopped  by  the  above-mentioned  recital  or  covenant  from 
setting  up  the  legal  estate  against  B.  (2  Sim.  &  Stu.  519 ;  1  T.  R.  755 ; 
2  B.  &  A.  242.)  2.  That  the  ordinary  words  in  a  release — ^granted,  bar- 
gained^  sold,  released,  &c.-— do  not  amount  to  an  estoppel.  (Litt.  s.  446.) 
3.  That  the  case  was  not  within  the  rule  that  a  mortgagor  oaimot  dispute 
the  title  of  his  mortgagee,  as  the  second  mortgagee  had  no  notice,  and 
took  a  different  estate. — lUg}a  dem.  Jejfreyt  v.  Bucknell,  2  B.  &  Adol.  278. 

%  (Recital  of  Bond,)  Debt  on  bonds  given  by  a  company.  The  bonds 
'  recited  that  the  money  was  raised  for  the  purposes  contemplated '  in  the 
act  of  incorpcnration :  Held,  that  it  was  not  sufficient  for  the  company  to 
plead  that  the  money,  as  the  plaintiff  knew,  was  not  raised  for  those  pur- 
poses. They  must  go  further,  and  show  fraud. — Hill  v.  Manchester  and 
Salford  Waterworks  Companyy  2  B.  &  Adol.  544. 
And  see  Joint-Stock  Company. 
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1.  (Subscribmg  WUne^)    In  an  action  for  a.dcfK^sit.on.^  pqi«hf^  tbe  de- 
Je^dant  having  ppodjuced  the  agreement:  Held  that  the  suhacKihipg  wit- 

1)688  need  not  \>e  called. — Bradshqw  y.Bumetty  2  M.  &  M.  143. 
2*  {Tkckaratiom  of  Wife.)  In  an  action  against  the  husband  asadi^inutiator 

of' his  wife,  the  declarations  of  the  wife  are  admissible.— ^ITum/xAreys  v. 
.  •BfJs^,2M.&M.  140. 

3.  (Declarations  of  Indorser),  The  declarations  of  an  indorser  of  a  bill 
were  held  admissible  where  the  plaintiff  was  merely  the  agent  of  such  in- 
dorser.— Wtlstead  v.  JLevy,  2  M.  &  M.  138. 

^^{Of  Opinion.)  A  physician  who  has  heard  the  evidence  may  be  oailled  to 
•give  his  opinion  as  to  whether  the  facts  and  appearances  showed  syn^toms 
of  insanity.— (Rex  v.  Wright,  R.  &  R.  ;  C.  C.  R.  466.)--JRe*  v.  Serle, 
2  M.  &  M.  75. 

5.  {Of  Hcmdwriting).  In  an  action  on  a  bill  of  exchange  with  a  count  for 
goods  sold,  the  plaintiff  in  support  of  the  last  count,  put  in  a  letter  from 
the  defendant,  the  handwriting  of  which  was  disputed:  Held,  that  the  jury 
might  judge  of  its  authenticity  by  comparing  it  with  the  signature  to  the 
bill  which  was  admitted. — Solita  v.  Yurrow,  2  M.  &  M.  133. 

6.  (Written  agreement).  It  appearing  that  the  defendant  held  under  a 
written  agreement,  parol  evidence  was  adjudged  not  admissible  to  prove 
under  whom  he  held.  (7  B.  &  C.  611;  5  Bing.  136.) — Doe  v.  Harvey, 
8  Bing.  239. 

7.  (Of  contents  of  a  deed.)  The  plaintiff's  counsel  was  held  entitled  to  ask  a 
witness  the  description  and  contents  of  a  deed  without  calling  for  it,  though 
the  defendant's  counsel  offered  to  produce  it,  and  also  to  have  a  letter,  sidd 
to  be  a  demand  of  the  deed,  read,  though  the  defendant  offered  to  admit 
the  demand.— (1  M.  &  M.  273.)— Whitehead  v.  Scott,  2  M.  &  M.  2. 

8.  A  witness  having  proved  that  one  of  the  defendants  had  informed  him  of 
their  being  partners  (the  point  in  dispute) :  Held,  that  a  statement  of  the 
fact  made  by  the  witness  when  neither  of  the  defendants  was  present^ 
might  be  proved  by  him,  on  the  ground  that  it  might  otherwise  be  objected 
that  what  was  said  was  confined  to  the  witness,  and  that  the  plaintiff  could 
not  have  acted  on  it. — Shott  v.  Streatfeld,  2  M.  &  M.  8. 

9.  (To  impeach  character.)  Evidence  is  not  admissible  to  impeach  the  credit 
.  of  a  witness  by  proving  that  he  made  a  dedaration,  of  which  he  says  he 
'    Jb^s.np  re^collection,  .but  does  not  expressly  deny  it— -Pain  v.  Beetton, 

2  M.  ■&  M.  20^ 

10.  (Letier-hook.)  A  lettex^book,  containing  a  oo|^  of  a  letter  written  by 
■   Ae'phuntiyg  agent,  was  left  to  be  inspected  at  the  office  at  the  plaintiff's 

flolicitor,  to,  save  the  e^qpense  of  procuring  the  original.  It  was  there  in- 
jpepted  on  the  behalf  of  one  H.,  who  had  filed  a  bill  in  equity  BgBanst  the 
present  plaintiff  on  another  policy  on  the  same  ship  in  respect  of  which  the 
P^repeot:  t^op  was  brought.  On  that  occasbn  a  copy  was  taken,  which  it 
i^as  prpfp^i^d  to  read  in  the  present  action:  Held,  that  it  was  admifsaMe 
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without  putting  in  tlie  plaintiff's  answer  to  H.!8  bill  in  e^tf,.iii  wUcii 
'   answer  the  letter  was  referred  io.*^Lang  ▼.  Qhaff^ton^  2  B.;&  ^doL  284. 

11.  {Stewards  book.) '  A  book  taken  from  among.the  muniments  of  the  manor 
was  offered  in  evidence.  It  contained  entries  of  aU  fines  whether  paid  or 
not,  and  it  was  proved  that  at  the  end  of  «v^ry  year  the  steward  made  up 
a  second  book,  in  which  he  entered  .the  fines  he  had  received :  Held,  in- 
admissible to  show  what  fines  were  payable.  (4  T.  R.  514.)— I>e<in  of  Efy 
V.  Caldecott,  5  M.  &  P.  272. 

And  see  Bill  of  Lading. 

EXECUTION. 

The  statute,  1  Wm.  4,  c.  7,  s.  2,  appHes  only  where  the  judge,  on  the  facts 
appearing  at  the  trial,  thinks  that  execution  should  issue  immediately. 
Affidavits  are  not  admissible. — Gervas  v.  Barschley,  2  M.  &  M.  150. 

EXECUTOR. 

(Deson  tort)  An  executor  de  son  tort  may,  after  action  brought  by  a 
simple  contract  creditor,  pay  a  creditor  of  higher  degree,  as  a  bond  creditor, 
and  plead  the  payment  in  bar.  It  seems  doubtful  whether  he  might  pay  a 
debt  of  equal  degree  without  suit.  (5  Rep.  51.)— Qjcenton  v.  Clopp^  2  B. 
a^Adol.  309. 

And  see  Apministrator. 

FACTOR. 

1.  A  wharfinger,  who  was  also  a  fiour-&ctor,  sdd  sonie  flour  sent  toiua  wharf 
witb  directions  to  keep  it  tin  further  <»ders :  Held,  diat  he  was  not  an  agent 
within  6  Geo.  4,  c.  94,  s.  4,  so  as  to  make  tjhe  sale  valid. — Monk  v.  WJUt- 
tenbury,  2  M.  &  M.  81. 

2.  A  party  receiving  India  warrants,  &c  &om  a  factor  in  pledge,  wiU  be  held 
to  have  notice  of  their  not  being  the  &ctor's  property,  if  the  circumstances 
be  such  as  would  lead  a  reasonable  man  to  that  conclusion,  (6  Gto.  4,  c.  94, 

.  s.  %)-TEvam  v.  Trueman,  2  M.  &  M.  10. 
GAME. 

1.  (Demand  of  certificate,)  The  demand  of  a  certificate  within  52  G.  3, 
c.  93,  need  not  be  made  on  the  land,  but  must  be  made  so  immediately 
after  the  party  has  left  it  as  to  form  one  transaction.  The  party  making 
the  demand  need  not  show  his  own  certificate,  but  the  party  refusing  is 
liable  if  the  other  party  is  really  entitled  to  make  the  demand. — Scarth  v. 
Gardener,  5  C.  &  P.  38. 

2.  A  bludgeon  or  stick  may  be  an  ofienslve  weapon  wiliiin  9  G.  4,  c.  69,  s.  9, 
but  it  is  a  question  for  the  jury  whether  the  party  accused  took  it  out  wi<2i 
the  intention  of  using  it  as  such. — Bjex  v.  Calmer,  2  M.  &  M.  IW. 

GUARANTEE. 

1.  The  defendant  guaranteed  l&e  payment  of  any  porter  tlie  Jilasnflfi  ought 
send  to  A.  B.  until  notice  to  the  contrary.  A<XN>rding  to  the  invoices,  die 
course  of  the  business  was  to  give  mx  months  credit,  or  earii  2}  discount; 
the  plaihtift  gave  A.  B.  deven  months  credit,  i.  e.  by  allowing  nine  months 
te  elapse'  and  then  takmg  a  note  ait  two.  Held,  ^t  llie  guatamtee  was 
tlier^y  disobargedfc 

A  question  was  raised  as  to  the  liability  of  the  drfoidant  for  &e  casks^ 
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but  the  declaration  was  not  drawn  so  as  to  include  the  demand.  It  was 
•   argued  by  Mr.  Serjeant  Taddy,  that  "  one  who  guarantees  the  expense  of 

liquors  necessarily  guarantees  the  vessels  in  which  they  are  contained,  as 
-  an  inseparable  accessary ;  just  as  one  who  contracts  to .  admit  another  to 

the  opera,  contracts  by  implication  to  admit  with  him  the  clothes  he  wears 

on  his  back." — Combe  v.  Woolf,  8  Bing.  156. 

HAWKER. 

A  hawker's  license  does  not  privilege  the  bearer  to  trade  in  corporate  towns 
where  the  charter  limits  the  right. — Simpson  v.  Moss,  2  B.  &  Adol.  543. 

HIGHWAY. 

(Where  parish  liable  to  repair,)  The  commissioners  for  the  inclosure  of 
Enfield  Chase  ordered  roads  to  be  repaired  by  the  parish.  The  parish, 
though  not  bound  by  the  order,  repaired  the  roads  for  more  than  twenty, 
years :  Held,  that  if  they  acted  under  a  mistaken  notion  of  liability,  they 
were  not  bound  to  continue  such  repairs.  (6  T.  R.  20 ;  4  B.  &  A.  447 ; 
1  B.  &  Adol.  32.) — Rex  v.  Inhabitants  of  Edmonton,  2  M.  &  M.  24. 

HUSBAND  AND  WIFE. 

1.  A  joint  and  several  promissory  note  was  given  to  a  married  woman,  as  ad- 
ministratrix, by  her  husband  and  two  other  persons.    The  consideration- 
was  money  lent  to  him  by  her :  Held,  that  after  his  death  she  might  sue 
the  other  parties  to  the  note  at  any  time  within  six  years  from  the  death' 
of  her  husband,  and  recover  interest  from  the  date  of  the  note.  (1  B.  &  A. 
21  S.y— Richards  v;  Richards,  2  B.  &  Adol.  447. 

2.  (Separate  maintenance.)  Adultery  on  the  part  of  the  wife,  subsequently  to 
s^aration,  is  no  defence  to  an  action  on  a  deed  whereby  the  husband  co-' 
venants  to  make  her  a  separate  allowance.  (2  B.  &  C.  547.) 

3.  The  declaration  alleged  that  by  a  deed  purporting  to  be  made,  &c.  it  was 
witnessed,  &c.:  Held  sufficient,  after  plea.  Baynon  y,.  Batley,  8  Bing. 
256. 

And  see  Administrator. 

INDICTMENT. 

(Joinder  of  counts,)  Counts  for  robbery  and  for  assault  with  intent  to  rob 
having  been  joined  in  the  same  indictment,  the  judge  (Park  J.)  compelled 
the  prosecutor  to  make  his  election.  (Galloways  case,  R.  & M.  C. C. R.. 
234.)— Ee^  V.  Gingle,  2  M.  &  M.  71. 

INCLOSURE  ACT. 

Commissioners  were  empowered  generally  to  allot  the  lands  to  be  inclosed  in 
such  shares  as  they  should  judge  to  be  a  just  compensation  to  persons  enti- 
Hed,  and  also  to  allot  lands  in  the  parish  of  K.  in  lieu  of  or  in  exchange 

,  for  any  other  lands,  tenements,  &c.  in  K.  provided  that  all  such  exchanges 

.  should- be  ascertained,  specified,  and  declared  in  their  award,  and  made 
with  the  consent  of  the  owner  of  the  lands,  &c*  so*  exchanged. '  The  com- 
missioners allotted  two  several  allotments  to  A.  ''  in  lieu  of  and  as  a 
compensation  for  copyhold  open  field  lands,  rights  of  sheep-walk  and 
common,  and  an  old  inckfUK  ^ven  up.  by  A.  to  be  allotted  by  the  said. 
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.  commiMioners  in  e^^chaiige:"  Held,  that  these  allotments  were  invalid,  on 
the  ground  that  the  award  did  not  show  what  was  done  with  the  old  inclo- 
sure,  and  that  the  conunissioners  had  no  power  to  give  A.  an  allotment  in 
lieu  of  it-^WingJield  v.  Tharp,  10  B,&  C.  785. 

INSOLVENT. 

1.  A  party  who  has  given  in  his  schedule  on  oath,  under  the  Insolvent  Act, 
cannot  afterwards  maintain  an  action  for.a  deht  not  mentioned  in  it. 

A  douht  was  raised  whether  copies  of  the  proceedings  in  the  Insolvent 
Court  are  admissible  in  evidence  under  7  G.  4,  c.  57,  s.  76,  except  for  thci 
insolvent  and  the  creditors. — NicholU  v.  Downs,  2  M.  &  M.  13. 

2.  The  assignee  of  an  insolvent  cannot  maintain  an  action  in  which  he  had 
declared  before  the  assignment. — Lawrence  v.  Miller,  2  M.  &  M.  97. 

3.  (Where  indictable  for  perjury,)  An.  insolvent  is  not  indictable  for  perjury 
for  omissions  in  his  schedule  under  7  G.  4,  c.  57,  s.  71,  being  merely  pu- 
nishable under  the  70th  section. — Rex  v.  Mudie,  2  M.  &  M.  128. 

4.  An  application  to  bring  up  an  insolvent  under  the  compulsory  clause  in 
the  Lords'  Act,  (32  G.  2,  c.  28,)  made  on  the  7th  day  of  term,  was  refused 
as  too  late. — Acranian  v.  Harrison,  8  Bing.  154. 

INSURANCE. 

1.  The  announcement  in  the  foreign  lists,  filed  at  Lloyd's,  of  a  ship  having 
sailed  from  a  foreign  port,  does  not  dispense  with  the  assured's  disclosing  a. 
letter  from  the  captain  announcing  the  probable  time  of  departure.  (1  B. 
&  A.  672.)— JE/^on  V,  Larkins,  8  Bing.  198. 

m 

2.  (Total  loss,)  A  ship  being  wrecked,  was  Sold  by  the  owner,  but  was  after- 
wards got  off  and  repaired  by  the  purchaser:  Held,  that  if  the  sale  was 
apparently  at  the  time  the  best  thing  that  could  be  done  for  all  parties,  the 
owner  was  entitled  to  recover  as  for  a  total  loss.^ 

3.  The  fact  of  a  ship  being  unfit  to  proceed  with  the  cargo  originally  con- 
tracted for,  will  not  alone  justify  an  abandonment. — Ikn^le  v.  Dallas,  2  M. 
&  M.  48. 

4.  (Partial  loss,)  The  vessel  having  been  damaged  in  her  outward  voyage 
could  not  take  in  the  caigo  prepared  for  her,  but  earned  fiill  fireight  by 
conveying  other  goods:  Held,  that  there  could  be  no  partial  loss  under  the 
drcumstances.  (4  B.  &  C.  102.)^ Brocklebank  y,Sugrue,  2  M.  &  M.  102. 

5.  (Pilot,)  The  vessel  arrived  off  Sierra  Leone  about  three  in  the  afternoon; 
the  captain  hoisted  signals  for  a  pilot,  and  none  having  Come  off  by  ten,  he 
attempted  to  enter  the  harbour  without  one,  and  the  vessel  was  lost:' 
Held  that  the  captain  being  a  person  of  competent  skill,  the  underwriters 
were  liable  for  the  loss  sustained;  such  an  exercise  of  discretion  comes 
within  the  principle  applied  to  other  losses  incurred  by  the  error  of  the 
master  or  captain.  (2  B.  &  A.  73 ;  5  B.  &  A.  171.)~-PAii%  v.  Htadlam, 
2  B.  &  Adol.  380. 

JOINT  STOCK  COMPANY. 

By  the  act  incorporating  a  public  company  it  was  provided  that  no  calls 
should  be  made  but  at  the  distance  of  two  calendar  months  at  the  least 
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£rom  each  other,  and  that  the  vhol0  capital  should  be  suliscribed  before 
any  of  the  powers  given  by  the  act  should  be  put  in  force :  Held,  that  calls 
made  by  the  committee  before  the  required  sum  was  subscribed  were  not 
recoverable,  even  against  a  member  of  the  committee  who  had  joined' in  the 
calls  and  paid  part  of  them ;  nor  although  a  subsequent  act  recited  that 
the  whole  sum  had  been  subscribed:  (1  M.  &  M.  151.)— 7Ae  Stratford 
and.Moretan  RaUwt^  Compai^  v.  Stratton,  2  B.  &  AdoL  518. 

JURY. 

{Costs  of  view,)  The  costs  of  a  view  were  disallowed,  on  the  ground  that  the 

writ  of  service  did  not  contain  the  names  of  the  showers. — Tayhr  v. 

Thcmpsmyb  M.  &  T.  255. 

LANDLORD  AND  TENANT. 

1.  The  premises  in  question  were  originally  let  to  N.,  and  precisely  one  quar- 
ter after  the  expiration  of  his  term  he  paid  a  quarter's  rent,  making  a  de- 
duction for  repairs.  He  had  since  been  seen  upon  the  premises,  but  had 
lived  at  a  different  place,  and  all  subsequent  pa}rments  of  rent  were  made 
by  one  L.  Held,  that  this  was  evidence  sufficient  to  go  to  a  jury  that  the 
landlord  had  accepted  L«  as  his  tenant,  and  the  Court  refused  to  disturb 
their  finding  in*  the  affirmative.  (1  Stark.  N.  R.  A66, )-^  Woodcock  y* 
Nash,  8  Bing.  170.  ' 

2.  A  tenant  of  a  houae  under  an  agreement-:  for  a  term,  by  which  he  was 
bound  to  tenantable  repairs,  was- held  ehtidedtto  qiiit  during  the  term,  on 
the  ground  of  the  house  being  uninhabitable  for  want  of  a  sewer,  which  die 
landlord  had  promised  but  omitted  to  construct.  (N.  &  M.  268.) — Col- 
lins V.  Barrow,  2  M.  &  M.  112. 

LEASE. 

(Words  of  present  demise,)  '*  Memorandum  of  ageement.  made,  &c.  A. 
agrees  to  let,  and  B.  agrees  to  take,  a  house  and  preimses-  in  iSbe  imfinished 
state  they  are  now  in  for  the  term  of  sixty  years  or  thereabouts,  being  the 
whole  term  A.  has  in  the  same,  at  a  fixed  rent,  payable  quarterly.  A.  to 
insure  the  premises.  The  lease  and  counterpart  to  be  prepared  by  A. 'a 
attorney,  and  to  contain  all  the  clauses,  covenants  and  agreements^  that 
A.  had  entered  into  and  agreed  upon  in  the  lease  granted  unto  him  of  the 
aforesaid  premises:''  Held,  that  this  was  not  an  executory  agreement,  b|it 
an  actual  demise.  (See  ante,  p.  378,  all  the  cases  on  this  subject) — Doe 
dem.  Pearson  v.  JRies,  8  Bing.  178. 

LEGACY. 

(Subject  to  debts,)  Action  for  deposit  money  on  the  sale  of  an  annuity.  A. 
bequeathed  a  certain  sum,  long  annuities,-  subject,  in  the  first  instance,  to 
the  payment  of  debts,  after  which  his  son  was  to  have  a  certain  portion  of 
die  annuities,  and  the  residue  Was  given  to  the  executors  in  trust  for  his 
dat^hter.  The  annuity  in  question  was  the  produce  of  such  residue.  A 
suit  had  been  instituted  against  the  surviving  executor,  and  a  decree  ob- 
tained, by  which  ^t  was  ordered  that  the  long  annuities  should  be  trans- 
ferred to  the  accountant  general  in  trust,  and  that  the  annuity  in  question 
should  be  paid  to  the  daughter  during  life  or  untU  tkejurther  order  of  the 
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Court.  There  having  heen  no 'master's  report  of  dehts  in  the  chancery 
suit,  held  that  the  title  was  not  established,  and  that  the  purchaser  was 
entitled  to  recover  the  deposit. — Curtis  v.  Bhw,  2  B;  &  Adol.  426. 

LIBEL. 

The  declaration  stated  that  the  plaintiff  was  a  medical  practitioner,  and  that 
the  Khel  was  published  of  him  in  that  character.  There  being  no  proof 
that  the  plaintiff  had  brought  himself  within  any  of  the  regukr  dbgveei, 
held  that  he  might  notwithstanding  be  entitled  to  damagok — Long  t. 
ClttM,  5  C.  &  P.  55. 

LIMITATIONS,  STATUTE  OF. 

1.  The  agreement  on  the  sale  of  goods  was  for  payment  at  the  end  of  six 
months,  by  a  hill  at  two  or  three  months,  at  the  option  of  the  purchaser : 
Held,  (Park,  J.  diss,)  that  this  was  a  credit  for  nine  months,  and  that  the 
statute  did  not  begin  to  run  till  the  expiration  of  that  time.  Park,  J. 
seemed  to  think  that  if  no  bill  was  given  at  the  end  of  six  months,  the 
agreement  was  broken,  and  the  credit  at  an  end.  (5  Taunt.  338.)— 
Helps  V.  WinterboltoTfiy  2  B.  &  Adol.  431. 

2.  The  statute  of  limitations  bars  the  remedy,  not  the  debt.  An  attorney 
therefore  retains  his  lien  on  a  judgment  for  his  costs,  thoi^h  his  remedy 
hy  action  be  barred.     Higgins  v.  Scott,  2  B.  &  AdoL  413. 

And  see  Practice. 

3.  (Scotland,)  The  statute  applies  to  a  right  of  action,  accruing  in  Soot- 
land,  and  sought  to  be  enforced  in  this  country,  though  the  time  for  et^ 
forcing  it  in  Scotland  has  not  elapsed.  The  law  of  Scotland  in  this  pap<' 
ticular  was  set  out  in  the  declaration,  which  was  adjudged  to  be  wr(m^| 
and  leave  was  given  to  amend ;  but  the  point  was  given  up  after  the  first 
argument. 

Delvalle  v.  The  Creditors  of  York  Building  Company,  Morrison's  Diet  of 
Decis.  4525,  was  declared  by  Lord  Tenterden,  C.  J.  to  be  the  only 
case  which  created  the  slightest  doubt  in  his  mind.  In  this  case  the 
House  of  Lords,  on  appeal  from  the  Court  of  Sessions,  decided  that 
the  Scotch  prescription  of  forty  years  did  not  apply  to  debts  contracted  in 
England,  by  an  English  company,  and  due  to  Englishmen.  And  see  13 
East,  439.— 2%€  British  Linen  Compam/  v.  Drummond,  10  B.  &  C.  903. 

4.  A  written  promise  to  pay  the  balance,  is  sufficient  to  take  the  case  out  of 
the  statute,  though  there  be  no  evidence  to  prove  what  the  balance  is,  but 
the  plaintiff  can  only  recover  nominal  damages. — Dickinson  v.  Hutjield, 
2  M.  &  M.  141. 

LONDON. 

(Privileges  of  common  council,)  Tho  common  council  having  the  regulation 
of  all  carts  working  for  hire  within  the  city,  a  by-law  made  by  them,  re- 
straining the  number  to  420  and  requiring  all  such  carts  to  be  licensed 
by  the  president  and  governors  of  Christ's  Hospital,  was  held  binding, 
and  the  Court  refiised  to  inquire  whether  the  numher  was  reasonable. 
(Sid.  284 ;  Sir  T.  Raym.  288,  324.)— SAau;  v.  Pope;  2  B.  &  Adol.  465. 

MANDAMUS. 

Where  justices  at  sessions,  in  determining  an  appeal,  have  granted  a  case, 
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but  none  lia«  been  stated,  a  mandamus  may,  m  some  cases,  issue  to  the 
.  justices  to  state  a  case,  but  not  where  it  is  dear  from  the  circumstances 
that  the  proceeding  will  lead  to  no  result ;  as  where  the  attorneys  cannot 
agree  as  to  die  case,  and  the  chairman  refuses  to  sign  any  but  such  as  one 
*of  the  attorneys  will  not  accept.  The  King  v.  Justices  of  Pemhrokeshire, 
.    2  B.  &  Adol.  391. 

MANSLAUGHTER. 

The  indictment  chaiged  the  wound  to  have  been  inflicted  by  a  blow  with 
a  hammer  held  in  the  hand :  Held  sufficiently  supported  by  proo^  that  the 
injury  was  occasioned  by  a  blow  given  with  any  hard  substance  held  in 
the  hand.     (R«  &  M.  C.  C.  R.  113,  139.)     Rex  v.  Martin,  5  C.  &  P. 

.    128. 

MONEY  LENT. 

(SMp-aumer,)  An  action  is  not  maintainable  against  the  owner  of  a  ship  for 
money  lent  to  the  master  and  applied  to  the  purposes  of  the  ship,  unless 
borrowed  expressly  for  that  purpose. — Thacker  v.  Moates,  2  M.  &  M.  79. 

MORTGAGE. 

(Effect  of  pon^ment  of  interest,)  The  receipt  by  a  mortgagee  of  interest 
due  subsequently  to  the  day  of  the  demise  laid  in  the  declaration,  is  no 
defence  to  an  action  of  ejectment  brought  by  him  against  the  mortgagor. 
(7  Bing.  322.)^2>)e  dem,  Rogers  v.  CadwaUader,  2  B.  &  Adol.  473. 

And  see  Estoppel,  1. 

PARTNERS. 

1.  Money  was  paid  into  a  bank  by  three  persons  not  in  trade:  Held,  that 
the  bankers  were  not  justified  in  paying  it  to  the  order  of  one. — Nuds  v. 
Stephenson,  2  M.  &  M.  145. 

2.  A.  a  coachmaker,  contracted  with  B.  to  supply  him  with  a  carriage  at 
£75  a  year  for  four  years;  A.  was  at  the  time  in  secret  partnership  with 
C,  though  this  was  unknown  to  B.  Some  time  after,  A.  retired  from  the 
partnership,  and  C.  wrote  to  B.  to  request  him  to  continue  the  contract; 
B.  replied,  that  he  considered  the  contract  as  personal,  and  should  return 
the  carriage  at  the  end  of  the  current  year,  which  he  did,  though  there 
was  still  two  years  of  the  term  to  run :  Held,  that  B.  was  not  liable  in  an 
action  at  the  suit  of  A.  and  C.  for  the  annual  payments  for  the  two  last 
years.—  Rohson  v.  Drummond,  2  B.  &  Adol.  303.    • 

PATENT. 

The  invention  was  described  in  the  specification  as  consisting  of  a  method  or 
process  for  evaporating  liquids  and  solutions  at  a  low  temperature,  by 
forcing  air  through  t&em,  "and  this,"  continued  the  specification,  "  I  do 
by  means  of  pipes,  whose  extremities  reach  nearly  to  the  upper  area," 
&c.  &c. :  Held,  that  the  words  this  I  do  must  be  taken  to  form  one  sen- 
tence with  the  preceding  words,  and  amounted  to  an  allegation  on  the 
part  of  the  patentee,  that  his  invention  consisted  in  the  method  or  process 
of  forcing  the  air,  iaid  not  merely  in  the  principle  on  which  the  invention 
was  founded:  Held,  that  the  invention  was  therefore  difi^rentirom  one 


merely  daiming  the  principle  of.  producing  the  effect  by  •  foFeiiig  air 
thrbugli  the  liquid,  &c^  without  specifying  the  means.  (1  Stark.  205 ; 
2  Marsh.  21 1 ;  3  B.  &  B.  5.)^HaUett  v.  Hague,  2  B.  &,  Adol.  370.     ^ 

PAYMENT. 

i^Jpplicatiati  qf,)  A  pemon  to  whom  money  is  due  on  separate  accounts  itx 
q>irit8  suppHed  in  quantities  not  amounting  to  20$.  at  a  time,  and  for 
board  and  lodging,  may  apply  payments  made  generally  to  the  account 
forspirits.— CnttftsAii/tAf  v.  RoKy  2  M.  &  M.  100. 

PERJURY.    See  Insolvent. 
PLEA. 

I 

1.  (Surphuage,)  The  defendant  pleaded  in  abatement  that  he  was  described 
in  the  declaration  as  having  privilege  of  parliament,  instead  of  privilege  of 
peerage  merely :  but  held  tliat  these  words  might  be  rejected  as  surplus- 
age.— Canttvell  v.  Earl  ofSHrHngy  8  Bing.  ^74. 

2.  (Replemn.)  The  avowry  alleged  the  rent  to  be  due  for  a  period  "  end- 
ing at  Martinmas,  to  wit,  on  the  2dd  November,  1830:"  Held,  that  this 
must  be  understood  to  mean  New  Martinmas;  Gaselee  J.  diss,  though  he 
agreed  that  no  extrinsic  evidence  ought  to  be  received  to  explain  l^e  re- 
cord. The  rent  being  really  due  at  Old  Martinmas,  the  plaintiff  reco- 
vered.—<Smt<A  V.  Walton,  8  Bing.  235. 

And  see  Auendment. 

PLEDGE.    See  Factor. 

POOR, 

L  (Parish  certificate.)  A  certificate  was.  produced  from  the  parish  chest, 
signed  by  two  churchwardens  and  two  overseers  of  the  parish,  dated 
April  16th  1748;  on  the  other  side  it  was  proved  from  the  parish 
books,  that  on  the  27th  May,  1747,  five  overseers  were  appointed,  irf 
whom  two  appeared  to  have  signed  the  above  certificate,  and  other  docu- 
ments recited,  that  in  October  1747,  five  persons  were  overseers,  of  wnom 
two  had  signed  fihe  certificate,  and  that  at  the .  same  time  foiur  oth^r 
persons  were  churchwardens,  of  whgm  two  had  sigiied  it  From  the  pa- 
rish books  it  also  appeared,  tliat  there  were  four  churchwardens  at  a  time 
from  1633  to  1829,  but  that  in  several  years  all  had  not  been  sworn  in  : 
Held,  that  no  presumption  could  be  made  in  favour  of  the  validity  of  the 
certificate.->!Z^  King  v.  Upton  Gray,  10  B.  &  C.  807. 

2.  (Order  on  grandfather  of  pauper.)  An  order  on  a  grandfather  to  pay 
a  weekly  sum  for  the  support  of  his  grandsons  as  long  as  they  should  be 
chngeable,  is  good,  although  it  is  not  stated  in  the  order  that  the  father 
is  dead  or  unable  to  support  them.    (2  Burr.  799.) — The  King  v.  Corrii^h, 

2  B.  &  Adol.  498. 

» 

POOR  RATE. 

(Notice  of  appeal.)  The  appellant  ought  in  his  notice  either  to  state  in 
terms  that  he  is  aggrieved,  or  state  that  firom  which  it  necessarily  follows 
that  he  is  so.    A  parish  is  not  aggrieved  by  merely  being  rated  on  a 

•vol.  vii.  h  u 
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li^jbm  fabiationaftlienitealilepEopflr^tluui  uncAtx  ptttth;  teittpay 
liappen  that  both  th*  iftgpAm  ue  istad  «t  »  1b«i  9sm  tlum  tliqr  ini^  to 
be.^2%tf  J[fi^  T,  InhMtfmtsjif  Blachmton,  10  &  1^  C.  793. 

PRACTICE; 

i.  {Akmrng  fmmL)  Cfrtaki  Uanks  left  m  «li0  nisi  print  ntmA  vhc* 
pmrfl,  wcrt  afWiwsrdt  fiQed  19  bjF  the  dodc  of  the  filaintiff 't  ■iianwy. 
At  ^  taal  ibe  attorney  applied  for  ka¥t  to  atiike  oot  tlw  waHa  faaaatrtl, 
but  Lord  Tenterden,  CL  J.  vafuaed  to  pannit  ban,  aaynif ,  tkat  be  eenld 
only  try  the  record  aa  it  came  before  him. — Drumpumd  v.  Burif  2  M. 
&  M.  136. 

^.  (PuUing  off  trial)  An  application  by  the  plaintiff  to  pat  off  a  trial  09 
the  ground  of  the  absence  of  a  material  witness,  was  refUsedliy  Lord 
Tenterden,  C.  J.,  though  it  was  alleged  that  the  plaintiOT  was  poor^  and 
the  demand  only  £3. — Fendal  t  Morriott^  2  M.  &  M.  1. 

9'  Bearing  coumel)    "  Counsel  are  not  allowed  to  argue  at  \&;\gfih  at  nip 

.   prius  the  invalidity  of  an  indictment,  for  the  purpose  oi  itidncing  the 

Court  to  refuse  to  try  it."    (This  is  the  marginal  note.)    The  point  raiaed 

waVy  whether  peijury  could  be  assigned  on  an  affidavit  in  si^port  of  an 

incidental  apptication* — Rex  v.  4braham9  2  M.  &  M.  7. 

4.  (Change  of  venue*)  The  Court  reiuaed  to  change  the  vemia  frmn  derset 
to  London,  on  the  ground  that  both  the  parties  lived  iu  L<md0Q>  tad  tbUt 
on  the  first  trial  of  the  cause  (a  new  trial  had  been  granted)  all  the  wit- 
nesses came  from  thence. — Palmer  v.  Marshall,  8  Bingh.  155. 

5.  (Delivery  of  particulars.)    The  delivery  of  a  bill  of  particulars  appended 
'   pursuant  to  the  late  rule,  to  the  record,  need  not  be  proved. — Macmrtky 

V.  Smith,  8  Bingh.  145. 

6.  The  penalty  for  not  ddivering  particulars  is  the  stay  of  proceedii^ 
Judgmmt  of  rum-pros,  cannot  be  signed.  (7  B.  &  C.  485,  seemingly 
contra,)'^ Sutton  v.  Clarke,  8  Bingh.  165. 

7.  (New  trial.)  The  defendant's  attorney  knew  a  yre^  before  tlie  caose 
vras  called  on  that  it  was  set  down  for  trial,  but  h^  neither  delivered 
a  brief  nor  examined  his  witnesses ;  when  (he  cause  was  called  0Q|  ])D  <)ne 
l^ppearedfor  the  defendant,  and  a  verdict  was  takei^  for  tfie,  plaintiff: 

.  the  Court  refused  a  new  trial,  though  it  was  sworn  that  the  defendant  was 
taken  by  surprise,  and  had  a  good  defence.-^  Gu?i/^  v.  Crawky^  8  Bii^ 
144, 

%^  (Cert^icate*)  Lord  Tenterdeni  CJ*  aaid^  that  he  would  noi  oprtify 
UDder  1  Will.  4,  c.  7,  a.  2,  to  accelerate  judgment  and  e^^ecution  in  4  e^se 
in  which  the  plaintiff  had  declared  in  debt  in  simple  contract  luid  tftus 
made  delay  necessary. — Fisher  v.  DavieSf  2  M.  &  M.  93ff 

'9.  (Judgment  as  in  case  of  nonsuit.)   The  plaintiff  gave  notice  of  trial  a  tenD 

sooner  than  the  practice  of  the  Court  required,  but  omitted  to  proceed  to 

trial  puBuant  to  his  notice:  Held,  that  the  defendant  might  move  fer 

Judgment,  as  in  case  of  anonsuit,  the  Mowing  term. — HoweU  v.  Poukttf 

'  8Bfaigh.2r2.     . 


10.  (Time  for  pleading.)  The  time  to  plead  after  judgment  oi'^tetpondeOt 
-mttiir  mm  gmtsM  ^df  da.y.-^CahiweH  y.  Esrl  of  StirHng,  8  Bing.  )7f . 

lU  (AUom^'$  imieriaking.) — A  rule  to  caned  an  underti^ng  fo)r  a  bail 
bond  given  by  the  attorney  of  the  applicant  to  the  sheril^  and  to  stay  all 
proceedings  on  her  filing  a  common  appearance,  on  the  ground-  that  sh^ 
was  sijeme  4:oiiertj  which  was  known  to  the  plaintiff*  in  the  cause,  was  difh 
ghaiged  with  costs,  it  being  held  that  the  undertaking  was  a  qiere  nullity. 
(4  East,  5e8.)— Icii;^  v.  Knight,  8  Bing.  271. 

i2»  (Setting  off  judgments) — By  order  of  nisi  prius,  made  by  mutual  consent, 
it  was  ordered  that  a  verdict  for  1«.  damages,  with  costs,  should  be  taken 
for  the  plaintiff,  and  that  the  plaintiff  should  pay  to  the  defendant  a  certain 
sum :  Hel4,  that  this  sum  must  be  set  off  against  the  plaintiff's  taxed  cosiii. 
(6  Taunt.  176.) — Newton  v.  Newton,  8  Bing.  202. 

IZf  (Entering  continuancet*)  Process  had  been  continued  on  the  roll  down 
to  tiie  first  return  of  the  term  in  which  the  testatum  capia$  in  the  present 
action  had  been  sued  out.  The  Court,  after  replication  and  two  arguments, 
permitted  the  processes  to  be  connected  by  continuances,  for  the  purpose  of 

'  preventing  the  Statute  of  Limitations  firom  operating.  The  declaration  has 
also  been  amended  under  a  judge's  order,  by  increasing  the  damagies  and 
adding  counts  for  interest  and  commission.  Held,  that  the  bail  were  not 
discharged  by  the  entry  of  continuances,  though  they  had  become  bail 
relying  on  the  defence  under  the  statute;  nor  by  the  amendment  of  the 
declaration,  the  damages  being  referred  to  an  arbitrator,  who,  it  was  said 
by  the  Court,  might  separate  the  demands  so  as  to  prevent  the  increase  of 
amount  claimed  from  injuring  the  bail. — Taylor  v.  Gregory,  2  B.  &  Adol. 
257. 

14.  (Certificate  for  execution,)  A  certificate  for  immediate  execution  will  not 
be  granted  where  the  action  is  in  deht-^Ward  y*  Crochet,  5  C.  d:  P.  10. 

15.  (QmnseTM  right  to  begin,)  The  plaintiff's  counsel  has  a  right  to  begin, 
although  bj  a  rule  oi  Court  the  defendant  is  under  pbligation  to  admit  the 
plaintiff's  case. — Thwaites  v.  Saindwry. 

.And  see  SherifFi  1,  and  Witness,  6» 

PAESC&IPTION. 

Held  that  a  prefloripliye  right  to  toll  olaloMd  by  tiie  ooipovation  of  Tnnn  was 
not  destroyed,  as  against  the  inhabitants,  by  a  charter  of  Elizabeth  exempting 
the  burgesses  and  inhabitants  of  the  borough  from  toUnet,  passage,  portage, 
Hfuxasgd,  anchorage,  &c.  &c.  throughout  .the  whole  of  Englmd,  gxc^t 

:  l^oiidon,  Thfi  Mtffor  and  Burgeites  qf  Truro  v.  B^^noids,  and  Same  v. 
JMioNt,  8  Bing.  275. 

mOBATB. 

A  person  who  was  domiciled  in  the  diocese  of  Gloucester  was  trayelling  to 
Bristol  on  his  ordinary  business  when  he  met  with  an  accident  on  the  wajr, 

'  -m  CDOsefuence  of  which  he  was  taken  to  the  infixmaiy  thore,  where  he 
died;  HdUl,  that  he  died  in  itinere  vn£bm  the  meaning  of  the  92d  6anon, 
Jae.  1 ;  that  a  prerogatiye  administratioh  was  not  necessary;  and  that  pro- 
bfitQ  vaa  rif^tiy  granted  by  the  BiAap  of  CHbuoester. — Bot  dem,  Alkn  y: 
OiiMf>S&afAdflL4a2.  hb2 
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PROCESS. 

Where  a  latitat  iisaes  into  i^  coonty  palatine^  and  a  mandate  iaaoea  thereon, 

service  of  a  copy  of  either  will  suffice.    (6  Bing.  ^94.)^Aihbrook  r. 

ToumUy,  2  B.  &  Adol.  416. 

PRODUCTION  OF  DEED. 

Aa  attorney  who  is  improperly  compelled  to  produce  a  deed,  the  property  of 
a  client,  to  the  assignees  of  a  hankrupt,  hy  whom  it  is  afterwards  re-deli- 
vered to  him  under  an  imdertaking  to  re-produce  it  if  required,  is  not  com- 
pellable to  produce  it  at  the  trial  of  an  action  brought  by  such  assigneei;-^ 
Ninm  v.  il%o,  2  M.  &  M.  76. 

PROMISSORY  NOTE. 

1.  (Form  of,)  An  instrument  in  the  form  following:—"  On  demand  I  pro- 
mise to  pay,"  &c.  and  addressed  in  the  margin  to  the  defendant,  who  wrote 
across  it  accepted,  with  his  signature,  is  a  promissory  note. — Block  v.  Bellf 
2M.&M.  149. 

2.  (Proof  of  consideration.)  Assumpsit  by  indorsee  against  S.  and  £.  the 
makers  of  a  note.  S.  was  at  the  same  time  the  partner  of  £.  in  one  firm, 
and  a  partner  in  another  firm  called  the  D.  Salt  Company.  One  of  the 
company  having  called  upon  S.  for  money  due  from  him  to  the  latter  firm, 
he  gave  the  note  in  question,  signed  in  the  name  of  the  firm  of  S.  and  E. 
The  company  indcnrsed  the  note  to  the  plaintiff.  The  company,  though 
solvent,  was  dissolved  a  month  after  the  giving  of  the  note.  No  notice 
was  given  to  prove  the  consideration  for -the  indorsement,  and  none  was 
proved :  Held,  that  to  enable  him  to  recover  against  £.,  the  plaintiff*  was 
bound  to  prove  a  consideration  for  the  indorsement,  although  no  notice  had 
been  given.  Some  stress  was  laid  upon  the  circumstance  of  the  plaintiff's 
not  suing  the  company,  as  raising  a  presumption  of  fraud.  Parke  J.  con- 
curred in  the  decision,  but  doubted  the  application  of  the  rule  requiring 
consideration  to  be  proved,  to  all  cases  where  an  acceptance  or  note  has  been 
given  without  consideration.  (3  B.  &  C.  466;  1  B.  &  P.  648.)— HeafA  v. 
Stnuofft,  2  B.  &  Adol.  291.     ' 

3.  (Transferable  abroad.)  A  Bank  of  England  note  payable  to  bearer  is,  by 
3  &  4  Anne,  c.  9,  transferable  by  delivery  in  a  foreign  country.  (9  B.  &  C. 
208.)— I>f  la  Chaumette  v.  Bank  of  Englandy  2  B.  &  Adol.  385. 

And'see  Surety.  . 

RAPE. 

In  cflises  of  rape,  held  by  Taunton,  J.  that  the  jury  must  be  satisfied  that  emis- 

'Sion  ocduYed  before -tiiey  can  convict,  notwithstanding  9  G.4,  c.  31,  s.  18, 

(see  1  L.  M.  135.)    (The  reporters  contend,  in  an  elaborate  note,  that  this 

decision  makes  the  statute  absolutely  inoperative.) — Rex  v.  BaOuU^  2  M. 

&rM.  122.  ' 

SETTLEMENT. 

I.  (By  Office,)  The  office  of  town-crier  and  belhnan  is  an  office  by  which  a 
settlement  may  be  gained  within  3  W.  &  M.  c.  11,  s*  6;  and  the  paoper 
was  held  to  have  gained  a  settlement  in  that  parish  of  the  cify  in  which  he 
had  resided  during  the  last  forty  days  of  his^  execution  of  the  4)ffice;  (1  B. 
&  Ad.  795.)— TAe  King  v.  Ink.  of  St. Nicholas,  Hierefotd,  10B.&C,832. 


Common  Laiff.  459 

2.  IBy  property.)    In  1600,  D.  B.  inclosed  a  piece  of  waste  Jand,  by  e^i- 
,  croaehmeni,  from  a  common  in  t]ie  parish  of  W.,  and  continued  to  oociqiy 

it  till  1826y  when  he  built  a  hut  and  resided  in  it  for  a  year  and  a  half,  vin 
1806, 1811,  and  1817,  a  perambulation  of  the  parish  took  place,  and  the 
encroachment  was  thrown  open  by  puUing  up  a  portion  of  the  fence  on 
each  occasion :  Held,  that  there  had  been  an  adverse  possession  of  twenty 
years,  and  that  a  settlement  was  gained. — The  King  v.  Inhab,  of  Woobum, 
lOB.&C.  846. 

3.  (JBy  hiring,)  The  pauper  was  hired  by  his  aunt,  who  occupied  six  acres  of 
land  and  kept  two  cows  there;  when  his  aunt  had  no  work  for  himy  he  was 
to  work  fpr  any  body  else  for  his  own  benefit:  Held,  that  this  was  an  ex- 
ceptive hiring  and  did  not  confer  a  settlement.  (3  B.  &  A.  107;  2  B.  &  C. 
715— 754.)— TAc  King  v.  Inh.  of  South  KiUingholme,  18  B.&  C.  302. 

4.  {By  laring.)  The  pauper  was  hired,  in  1823,  as  shepherd  of  the  tenantry 
flock,  by  the  tenantry  formers  of  a  manor,  for  eleven  months,  at  14«.  a 
week,  and  he  was  to  have  a  piece  of  land,  which  was  reputed  as  2«.  a  week 
more.  After  serving  eleven  months,  he  was  hired  again  for  one  month, 
and  before  the  end  of  that  month  he  was  hired  "  to  go  again  on  the  same 
terms."  He  served  a  year  under  the  last  hiring,  and  slept  the  last  forty 
nights  in  S.  N.  the  appellant  parish.  By  an  award  made  in  1818,  under 
an  agreement,  the  land  which  the  shepherd  was  to  have  by  the  above 
hiring  was  allotted  in  trust  for  the  shepherd  of  the  tenantry  flock,  in  lieu  of 
lands  formerly  held  by  the  shepherd  of  that  flock  for  the  time  being :  Hd^ 
that  the  pauper  gained  no  settlement  by  the  occupation  of  the  land  during 
the  whole  time  of  the  hiring,  and  that  he  was  settled  by  the  hiring  in  S.  N. 
(3  T.  R."  76;  3  M,  &  S.  136.)— 2%c  King  v.  Inhab,  of  South  Newton,  ID 
B.  &  C.  838. 

$»  (JSy  Jttrittg,)  The  paiqper  agreed  with  a  sawyer  in  the  parish  of  £.  for  a 
twelvemonth  to  learn  sawing,  and  was  to  have  7s.  6d.  out  of  evexy  20t, 
eanied  by  his  master  and  himself.  He  served  out  the  year,  providing  his 
own  board  and  lodging:  Held,  that  this  was  merely  a  defective  contnct  of 
apprenticeship,  and  that  no  settlement  was  gained  thereby.  (1  B.  &  A. 
115,)— T*c  Ktn^  V.  IwA.  o/'Crcdf^ott,  2  B.  &AdoL  493.. 

6.  {By  renting,)  By  the  terms  of  the  Utting  the  laiidlordwfiis  to  make  certain 
improvements  and  plough  and  manure  the  land,  whereby  it  became  of 

'  greater  value  than  £10,  though  without  such  improvements  &c.  it  vouM 
have  been  less.  The  improvements  &c.  were  not  made  till  after  the  pecu* 
pation  of  the  paupeir  had  commenced,  though  completed  time  enough  for 
the  fvoper  cultivation  of  the  land:  Held,  that  the  tenement 'was  of.  suf- 
ficient value  <iS10)  to /confer .  a  settlement  (6  M.  &  S.^4,  252.)— 7%e 
king  V.  Inh.  of  Huntsham,  2  B.  ^  Adol.  503. 

7.  {By  renti$ig.)  The  pauper,  subsequentiy  to  6  Geo.  4,  c.  57,  hired  and 
occupied  a  dweUing^ouse  and  thirty  acres  of  land  at  the  yearly  reqt  of 

'  ■  £20,  The  dwelling-house  and  twenty-seven  acres  of  the  land  were,  situate 
in  the  township  of  N.  and  the  remaining  five  acres  in  that  of  P. :  Held, 
ti»t  evidence  was  admissible  to  show  how  much  of  the  rent  was  paid  in 
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respect  of  the  land  in  eftoh  townthip,  taas  to  admit  of  the  ttnataiftf  gi^dinl 
a  settlement  in  the  parish  ill  which  he  held  Und  occupied  a  teneilient  of 
the  yearly  value  of  £10.—  The  King  ▼.  InhabUanh  ofTkhermg,  2  B-^  & 
Adol.  267. 

8.  (By  apprenticeiUp)  The  indenture  purported  to  he  made  between  the 
churchwarden  and  overseers  of  the  parish  of  D.  in  the  county  of  N.  of  the 
one  part,  and  J.  M.  of  C.  in  the  county  of  L.  of  the  other  part,  ancl  went 
on  to  state  that  the  said  churchwarden  and  overseers  of  the  iaid  parish  of 

'    i).  by  and  with  the  consent  of  two  of  his  majesty's  justices  of  the  {>elu^, 

■    &c.  for  the  Mid  county,  had  put,  placed,  &c.    The  justices,  in  allowfngf  the 

indenture,  described  themselves  in  the  margm  as  justices  for  the  Coutity 

'  aforesaid:  Held,  that  this  must  he  understood  to  mean  for  the  county  of 

N.    The  justices  were,  in  fact,  justices  for  both  counties.    (1  B,  &  A.  273, 

-    927.)—^^  ^^  ▼•  IrUiabitants  of  CoiMterthorpe,  2  B.  &  Adol^  487^ 

SHERIFF. 

1.  {Liability  to  landlord,)  In  an  action  on  the  case  against  a  sh^rifT  for 
removing  goods  taken  in  execution  without  allowing  the  landlord  a  year's 
rent,  the  Court  refused  to  stay  the  proceedings  upon  payment  of  money 
into  court. — Calvert  v.  Jolliffe,  2  B.  &  Adol.  418. 

2.  The  sheriff  having  entered  an  appearance,  though  after  the  bojy  rule  had 
.     expired,  an  attachment  was  refused. — Harrison  v.  — •,  1  Tyr.  531, 

SHIP  OWNER.    See  Monet  Lent. 

SJ..ANPER. 

; .  The  defendant  having  originated  reports  prejudicial  to  the  plaintiff  is  .his 
trade,  was  afterwards  called  upon  to  give  evidence  before  a  committee  of 
inquiry  into  the  matter,  to  whom  he  repeated  the  statement :  Held,  thajt 
this  was  not  a  privileged  communication.— -tSimtM  v.  Mathem,  2  M.  &  Bf, 
151. 

STAGE  COAGHMAN. 

A  Qbachfnan  of  a  stage  eoach  is  liabk  for  the  Idss  «f  a  frtkfsA  m  mm  of 
gross  negligence,  althotigh  he  Was  to  receive  turthiny  f^  gSigrpMg  St-* 

•  Beauchamp  v.  Powleif,  2  M.  &  M.  SS, 

STAMP. 

1.  A  mortgage  d^  fbr  A  stim  certain  (413000),  eontaHH^  a  f(ivm  ttf  lale 

*  id  secure  the  sum  advanced  with  Ihteretrt  and  etpettses,  ^d  A  coVeiiMBl  to 
*    pay  the  same,  is  not  a  security  for  the  r^ayment  of  nion^  uii^enMb  jbhd 

Unlimit«<d  in  amount ;   and  a  £9  statap  Was  held  imMcient.    (4  B.  ti  A. 
'204;  iB.fr  Adol.  343.)— JDoe  dem.  Scruton  t.&nkUhi  I  Bing.  146. 

2.  A  bond  conditioned  for  the  payment  of  iSlOOO  and  intere^  on  a  day  cer- 
tain, requires  only  a  45  stamp.  (4  B.  St  A.  a94«)— Di«M»  V.  Rokku^lh 
2  M.  &  M.  115. 

3.  An  unstamped  agreement  is  admissible  to  prove  usury  aftltetweeniihe 
parties.—- ]y(8A  V,'  Vuncombe,  i  M.  fr  M.  104. 
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Ihe  joint  maker  of  a  promissory  note,  who  becomes  a  party  to  it  merely  ad  a 
,«uretyi  is  ^scharged  by  the  payee's  taking  a  compensation  from  the  Co- 
iiiiaker,  without  the  surety*s  consent. — Hall  v.  WiUcoXy  2  M.  &  M.  .68. 

THEATRE. 

The  24  section  of  10  Geo.  2,  o.  28,  inflicting  penalties  on  persons  performing 
plays  &c..  without  license  or  letters-patent,  ts  not  repeided  by  5  Geo.  4, 
c,  183.— JPflMow  V,  Chapmm,  5  C.  &  P.  33. 

TRSSPASS. 

IVopaM  fifftre  d^fr^  Pleai  thai  the  defeadAat  wm  the  owner  of  «  bitti  «nd 
outhouses  standing  on  the  plaintiff's  land,  and  that  he  entered  to  lenigve 
them :  Held  bad  on  two  grounds, — 1.  That  it  did  not  appear  but  that  the 
bam  and  outhouses  were  fixed  to  the  freehold.  2.  That  a  party  cannot 
IbOow  his  property  on  the  land  of  another,  except  in  the  case  of  a  felony, 
or  under  certain  other  special  circumstanceis.  (3  Bl.  Com.  4.) — Anthomf 
v.  Eeney,  8  Bing.  li36. 

WARRANT  OF  ATTORNEY. . 

Judgment  was  allowed  to  be  entered  upon  an  old  warrant  of  attorney,  on  an 
affidavit  of  the  plaintiff  ^s  agent  that  he  saw  the  defendant  execute  a  war- 
rant of  attorney  in  1830  for  a  sum  which  he  knew  to  be  then  owing  from. 
ihe  defendant  to  the  plaintiff,  and  to  be  still  unpaid. — Hathwaite  v.  Ko«4 
5M.aj;P.32i. 

WAKRANTY. 

The  deftndeitl^  a  hone-dealet,  bought  a  hone  of  the  plaintiff  wenfanted 

sound,  and  the  same  day  sold  him  to  B.  who,  nStet  hAviftg  him  in  bis  poa- 

,  eeimilm  a  day,  parted  with  him  in  ^change  to  another  person,  who  also 

'  iLept  him  a  dayi  end  then  sold  him  i^gain  tfi  the  defendant    There  wae  no 

imBRanty,  except  on  the  first  sale.    The  horse  was  unsound  at  the  tune  of 
.tine  first  lelei  and  within  a  week  of  the  first  sale  the  defendant  oflfered  to 

rttitfli  htni  to  the  plaintiff:  Held»  that  the  plaintiff  was  entitled  to  reeover 

the  price,  it  not  being  competent  to  the  defendant  to  rescind  the  contract 
-    after  dealing  with  the  horse  as  his  own.     In  ihe  case  of  &aud  it  would  l^ 

different.    (7  East,  274,  480;    3  Camp«  299;   3  Esp.  R.  83.)— iSSfree^  y. 
1  .  J3%,  2  B.  &  Adol.  456. 

WATBRCQILJASS. 

The  judgment  in  The  King  v.  Trafford  (6  L.  M.  477,  Title  WATERCotrtsK) 
"^^  am  revefted  ki  ita  ExeheqUer  Chamber  ea  the  ground  that  dte  fttfts  had 
'  -  -%dt  been  sec  fdrth  with  sufficient  preoiiion  hi  the  special  yentietr-^Ihi/bn; 
•  t«  TM  King,  S  Mig.  204* 

WILL. 

X^R^pf^ticoiion*)  Testator  devised  lands  to  his  wife,  and  after  oth^  deviste 
devised  to  her  all  the  rest  of  his  real  estate  in  fee.    tiaving  subsequently 

7  purchased  other  lands,  he  added  a  codicil,  reciting  that  he  had  given  all  he 
.\was  possessed  of  by  hi<9  ^^  ^^  ratifying  the  Saine,  and  then  gave  the 
*'  other  purchased  lilnds  to  his  wife  for  life,  with  devises  over  to  trusts  bad 
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in  law:  Held,  that  the  ratification  at  the  commeneeinent  of  tbe  codicil 
extended  the  will  to  all  he  was  possessed  of  at  the  time  of  th«  ratiiicatiGii, 
and  that  the  after  purchased  lands  were  included  in  ihe  residuary  clause. 
(Com..Rep.  381;  1  Ves.  jun.  486;  7  T.  R.  482.)--TFiffia»i«.v.  Qoodtitk, 
lOB.  &C.  895. 

WILFUL  INJURY. 

A  person^  who  injured  a  dog  that  barked  at  him,  by  im  unnnecessfoy  tdow, 
was  held  guilty  of  a  wilftil  injury  to  property  within  7  &  8  Geo.  4, 
c.  30,  s.  24.  A  constable  was  sent  after  the  offender,  and  took  bim  in  a 
public  house  within  a  mile  of  the  place  where  the  blow  was  struck: 
Held,  that  this  was  an  immediate  apprehension  within  the  act.<— 'ficimiMigr 
yJBoidtbee,  2  M.  &  M.  15; 


<■  I 


WITNESS. 

1.  (Commission  to  e:f amine.)  A  doubt  was  raised  as  to  whether  pregnancy  was 
a  aa^e  within  1  W.  4,  c.  22,  but  at  any  rate  it  must  be  shown  by  affidavit, 
that  there  is  fair  ground  for  believing  that  the  delivery  will  happen  so  as 
to  prevent  the  witness  from  attending  at  the  trial. — Abraham  v.  Netcton, 
8Bing.  274. 

2.  {Interested.)  In  an.  action  on  the  warranty  pf  a  horse,  the  person  who 
sold  the  horse  to.the  defendant  with  a  similar  warranty,  was  held  a  com- 

.   petent  witness  for  the  defendant. — Baldwin  v.  Dickson,  2  M.  &  M.  59. 

3.  {Interested.)  Case  for  injury  to  a  carriage:  Held,  that  the  plaintiff's 
coachman,  who  was  driving  at  the  time,  was  inadmissible  as  a  witaeM'fbr 
the  plaintiff.  Tindal,  C.  J.,  who  decided  the  point,  waa.  of  .a  ctiflferait 
opinion  until  Morris  v.  Foot,  8  Taunt.  454,  was  referred  to.---iSlftMnmm 
V.  Bamesy  2  M.  &  M.  69. 

4.  {Interested.)  B.  sent  the  defendant,  his  servant,  to  the  plaintiff  for  a 
flute  to  look  at,  to  be  purchased  if  approved.  The  flute  was  delivered  to 
the  defendant,  who  kept  it :  Held,  that  B.  was  admisedble  to  prove  these 
facts  in  an  action  of  trover  by  the  owner  against  the  servant  (8  T.  R. 
186;  4  M.  &  S.  259 ;  1  C.  &  J.  90.)— Grjf/fe  v.  Davies,  2  B.  &  AdoL 
514. 

5.  A  witness  in  support  of  a  prosecution  for  a  libel,  objected  to  answer  a 
question,  on  the  ground  that  he  had  been  threatened  with  a  prosecution  in 
respect  of  the  same  publication :  Held,  that  the  prosecutor's  counsel  ooold 
not  be  heard  in  support  of  the  objection. — The  King  v.  Ad^,  2  M.  &  M. 
94. 

6.  (Married  woman.)  A  woman,  who  had  lived  with  the  defendant  as 
her  husband,  under  a  second  marriage,  during  the  life  of  ^er  favner  hua- 
band,  was  held  a  competent  witness  as  to  the  dedarationa  of  the  de^^nd- 
foit— Wells  V.  Fisher,  2  M.  &  M.  99. 

7.  {Eoij)enses  allowed.)  In  an  assurance  cause  the  subsistence  of  the  captain 
subpoenaed  as  a  witness  was  allowed  from  the  time  he  was  subpcenaed  to 
the  time  of  trial,  although  he  was  in  England  when  subpoenaed,  was  an 
officer  on  the  half  pay  of  the  royal  navy  and  did  not  show  the  petmissioD 
of  the  Admiralty  to  engage  in  the  merchant  service,  and  had  not  been  ex* 
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amined  at  the  trial.  (7  Bing.  726;  1  B.  &  C.  276.)— Jlfotm^  v.  LarJUm, 
8  Bing.  195. 
8.  (Examnatian  by  Prothonotary,)  Under  1  Will.  4,  c.  22,  the  Court  or- 
dered the  examination  of  a  witness,  about  to  leave  the  country,  to  be  taken 
provisionally,  and  the  plaintiff  to  satisfy  the  Court  by  affidavit  that  he  had 
not  delayed  the  i^lication  with  sinister  intention,  it  being  suggested  that 
he  had  done  so  to  avoid  the  crosa-examination.    Ptrte  v.  Iron^  8  Sng.  143, 


BEGULiE  G£N£RAL£S« 

{King*9  Bench.)  1.  It  is  ordered,  that  instead  of  the  worda  "  iUbe  month  of 
Easter,  or  Morrow  of  AU  Souls,"  contained  in  the  rule  of  this  Court,  of 
Easter  term,  in  the  fifth  year  of  King  William  and  Queeif  Maiy,  for  re- 
gulating the  proceedings  upon  declarationB  delivered  to  prisoners  in  gaol, 
the  words  '*  thirteenth  day  of  Easter  term  and  the  thirteenth  day  of 
Michaelmas  term,"  be  respectivdy  suhstituted,  unless  such  thnlMnth  day 
should  happen  to  he  a  Sunday,  and  then  that  the  fourteenth  day  of 
those  terms  respectively  be  substituted. — 2  B.  &  AdoL  446. 

2.  (Eateheguer.)    It  is  ordered,  that  from  and  after  the  last  day  of  tiiispre* 

'  sent  term,  (Mkhadoaas  Term,  2  W.  4.)  the  Exchequer  Office  of  Pleas  be 
kept  open  asfoilows;  that  is  to  say,  during  tenn  and  one  week  after  every 

.  tienn,  from  eleven  o'dock^ia  the  morning  until  three  o'clock  in  the  evening, 
tfbd  at  other  times  from  eleven  o'clock  in  the  moming  till  four  o'dock  in 
tte  aftniMMo,  the  usual  holidayB  excepted,  when  the  said  ofiBce  is  to  be 
Tyr.  168. 


i:::^ 


'4«* 


I      .  rf 


EQUITY. 


[Russell  and  Mylne,  Fart  2  -,  Yontige,  Pttt  3.} 


AC^  Of  PABXIAMENT. 

Wl^  141  act  of  parliament  confers  powers  upon  several  donees,  one  of  wbpm 

ka$i  4^  same  powers  at  common  law,  as  incident  to  his  estate,  tiie  statute 
\..  having' BO  negative^  hut  merely  permissive  words,  does  not  abridge  the 

common  kw  right«-*-^£>jMrto  C%tofiy  R.  &  M.  369« 

BAHiBtJPT. 

Aissfgn^eir  attending  meetings  before  an  arlritMitor,  uild«^  an  award  io  ^lAAch 
'  ^ih€  hankfttpt  war  a  party,  are  considered  as  adopting  thos^  prdceediogs, 
"imleilTyBjected  to  By  them.    (Cooper  r*  Ji^hnson,  2  B.  1^  A.  384.)— 
'-Dddir.  Herring,  B.  8t  M.  IW*  ,         . 

hi'ARm. 

A  testator  left  a  sum  of  money  upon  trust,  to  he  laid  out  in  lands  for  chari- 
table purposes.  The  trustee,  having  received  the  money,  bought  lands, 
of  which  he  took  a  conveyance  to  himself  upon  the  trusts  expressed  in  the 
will.  The  Court  held  that  a  trustee  could  not,  by  so  acting,  give  effect 
indirectly  to  a  bequest  which  was  contrary  to  the  mortmain  act-— wtl^^or^ 

•  ney  General  v.  Ackland,  R.  &  M.  243. 

CREDITOR'S  SUIT. 

In  a  suit,  instituted  in'  1814,  to  administer  the  personal  estate  of  an  intes- 
tate^  who  died  in  1807,  the  master  reported  that  no  debts  had  been 
proved;  and  by  the  decree  on  further  directions  in  1817,  tiie  whole  of 
the  reridue  was  apportioned  and  distributed,  but  as  the  plaintiff  was  then 
.an  infant,  his,  share,  amounting  to  four-ninths  of  the  fund,  was  retained 
and  carried  to  his  separate  account.  In  1825,  a  foreign  prince,. claiming 
to  be  a  creditor  of  the  intestate,  petitioned  for  leave  to  prove  his  debt 
against  the  sum  remaining  in  Court,  and  the  plaintiff  coming  of  age  soon 
after,  applied  tohave  that  sum  paid  out:  Held,  that  the  creditor  was  entitied 
to  prove  against  the  fund  in  Court  to  the  extent  of  fomvninths  of  his  debt, 
sabject  to  every  defence  which  could  have  been  set  up  if  a  bill  had  been 
filed';  and  that  tiie  plaintiff  should  be  at  liberty  to  take  out  the  whde  fund, 
with'  tiie  exception  of  a  sum  equal  to  four-ninths  of  tiie  amount  of  the 
ften  daim.  (Gillespie  v.  Alexander,  3  Russ.  130.)— Grey  v.  SomerviUe, 
R.  &  M.  338. 


1.  An  heir  is  not  put  to  his  election  betwdeo  all  estate  and  benefits  gifen  by 
tiMf  wiD^  by  ibe  foite  of  mtre  general  ezpiessions.-**-JoAiison  ▼•  TtJ^di, 

%,  Where  a  testator  dBrecied  ihat  if  any  hereditaments  purchased  by  bxm  at 
any  tune  AoM  happen  to  be  conyeyed  alter  ttie  date  of  hia  itiU,  hit  heir 
al  hiw,  or  oiher  real  representatives^  aiid  every  other  pefaon  in  whom  the 
fame  dioiild  be  tested^  should  forthwith,  upon  his  deeeasOf  ooailray  and 
aasoreibeaame  to  hie  tmstveanpon^  tnMrtB.ofliie  wttl,  and  he|ftndi«ed 
other  estates  afterwards:  Held,  that  no  case  of  election  Wa^  ndsedas 
qfalnet  his  heir,  the  language  being  eon&ied  to  ettaiet  whieh  ahoidd  hapii; 

^  pen  toieeofftt^edafterihedatiloftbewfll.    5.  C. 

3.  Where  a  testator  devised  and  beqaeathed  ^*  all  and  ^gtdar  his  ettete 
and  effects,  both  real  and  personal,  which  he  should  die  poasessed  d("  ind 
afterwards  purchased  lands ;  his  heir  was  put  to  his  election.  (Baokr.v* 
£ent,  Jac.  534)  Thejlussonv^  Woodford,  13  Yes.  209;,'  I  Dow,  24i»,) 

' .  Churchman  v.  Jrekmd,  R.  &  M.  250. 

#AMINa 

h  foot  vioe  ifl  wi&hi  Hm  stat  9  Aane,  «.  14,  entitled  <<  An  aet  it>r  th^beiter 

?.  pfeteotbg  of  exceeiive  and  deoeiiAil  gaming."    A.  havfaig  engaged  to 

TPtk  tk  foot  vMe  for  iSlOOO,  prevails  on  B.  and  C.  to  advance  th0  money 

.  required  for  making  good  the  stakes;  and.  it  is  agreed  by  the  thteO'  Ihat 

bets  shall  be  made  by  B.  and  C.  on  A.,  and- that  the  winnings  aodiloiBee 

X .  shall  1)e  borne  by  all  three.  A*  loses  the  race,  and  B,  and  C»  pay,  fn.  «^ 
,  xount  of  ihemselTes  and  A.,  the  bets  lost  A.  executes  to  B»  and  C.  a 
mortgage  for  the  amount  of  his  share  of  Uie  money  so  paid  by  them^  and 
subsequently  sells  the  estate  to  them  for  a  conaideratio^,  of  wbioh  the  mo- 
ney so  due  to  them  forms  part  On  a  bill  by  the  son  of  A.,  who  would 
have  been  entitled  to  the  estates  at  the  time  of  the  execution  df  tiie  mort- 
gage If  the  &ther  had  then  been  dead,  ptaying  a  declaration  that  he  vrk 
entided  to  the  benefit  of  the  conveyances,  cnr  of  the  mortgage,  and  the 
money  thereby  secured,  and  for  general  relief;  a  demurrer  fbr  want  of 
equity  was  overruled.    (Otay  v.  Moore,  2  Wild.  6? ;  ?Ulteney  v.  Watrtn, 

\d  Ve».  t8.)—Pdrfe«f  V.  iifeft,  Y.  361. 

infant/ 

The  dividends,  being  to  a  very  small  amount,  of  infants  whose  father  was 
^-  poor,  were  Ahrected  to  be  pdd  to  him  fbr  their  Mabtenauee,  tiftthout  % 
tefttence.-— P6jm«  V.  ioi,  R.  ft  M.  223. 

■  «  •    ' 

INUNCTION.  ^ 

1,  (I'Jraey.)  The  e^itaUe  jurisdlctioii  is  not  excluded  by  (he  eptocial 
remedy  given  by  the  Calico  Prinling  Act,  34  Geo.  3,  c.  93,  The  ItKtute 
vests  a  right  of  property,  whi<$h,  although  of  only  three  months  dtirilioti, 
.  the  Court  will  protect  by  injuliction  if  the  title  is  fnade  out.  Hie  evidence 
as  te  that  not  being  tionckisive,  the  iiywiotion  was  dissolved,  and  an  issue 
directed,  the  defendants  keeping  an  account.  .lo.qdies  of  pimqr  aipable 
of  inspectioni  the  Court  will  exercise  a  pnm&  facie  judgment,  without 
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refinrring  it  to  the  Master  to  ascertain  the  fact.    (Beckfoid  v.  Hdod,  7'Ti 
&.  e20.>--;SA^v.  Ccwfef^iL  &  M.  159. 

2.  (Jf^iiry.)  A  railway  company,  under  tiie  powers  given  by  the  act  incor- 
porating them,  were  proceeding  to  erect  an  arch  over  a  mill  race,  and 

^  mbkhf  if  of  the  proposed  dimwisjons,  wooU  injure  llie  miD,  but  if  laiger 
would  not  be  ii^unoas.  An  injunction  to  resfnain  the  company  from  enet- 
ing  an-  arch  of  less  than  a  certain  sixe  was  granted,  aldioogh  tbey  were 
dtnelsd:by  llie  act  to  give  compensation  to  psrsons  whose  property  mi^t 
sustain  damage  by  their  operations.-- Cosis  v«  Ckrence  Ratiway  Qm^m^, 

-.  &•  &  M.  181.  :  t 

3.  Where  a  person  had  got  into  possessioB  of  property  by  forcible  means 
during  a  suit  to  establish  his  equitable  title,  the  Court  reftised  to  stay  pro- 
ceedings against  him  for  the  recovery  of  possession.— ^Gr«;/}oii  v.  Gf^ffm, 
R.  &  M.  336; 

INSOLVENT. 

Where  a  persim,  wbo  had  twice  taken  the  benefit  of  ihe  insolv^t  acts,  died, 
leaving  more  than  sufficient  to  disdunge  his  debts  contracted  subsequent  to 
his  last  insolvency,  it  was  held  that  the  creditors  pJaiming  under  the  first 
insolvency  should  be  paid  last;  that  a  court  of  equity  has  jurisdiction  to 
administer  the  assets ;  that  hipse  of  time  was  no  bar,  the  liability  arinng 
in.nMpect^  not  of  a  promise,  but  of  a  lien  created  by  the  acts. — Btuion  v. 
TattermU,  R«  &  M.  237. 

LACHES. 

W)i^  a  vendor,  having  had  notice  fhnn  the  purchaser  of  abandonihent^  of 
the  contract,  neglected  to  file  hb  bill  for  a  specific  jperfinmance  ul^til  a  year 
afiSBTwards,  Ibe  bill  was  dismissed  witii  costs,  on  the  ground  of  unreason* 
able  delay.— Votam  v.  Rod,  K.  &  M.  236. 

LEGACY. 

A  testator  bequeathed  a  legacy  to  a  person  on  condition  that  he  executed  a 
release  of  all  daims  upon  the  estate.  Hie  release  was  executed,  but  it 
subsequentiy  appeared  that  the  assets  were  insufficient  to  pay  all  tiie 
4^;acie8,  and  that  no'  debt  was  due :  Held,  that  the  l^tee  could  not, 
under  these  drcomstances,  be  considered  as  a  purchaser  of  his  legacy,  so 
as  to  avoid  an  abatement  with  the  other  legatees. — Ikmiiei  v.  BuiA,  Y.  341, 

LIEN. 

1.  An  acoountanl^  who  has  been  employed  in  a  bankruptcy,  has  no  right  to 
retain  the  bankrupt's  certificate  as  a  security  for  his  biH  of  costs. — Awht^ 
moitf,  R.  &  M.  320. 

2.  A  solicitor,  receiving  the  rents  in  a  suit  vrithout  authority,  cannot  retain 
thtsm  as  a  lieii,  m  set  them  ofi*  against  costs  due  firinh  the  plaintiff!-^ 
ITfdkent  v/ 2VN0tuAeH  I^*^  M.  362. 

3. '  A  tMlkat  is  not  deprived  of  his  lieii  by  issuing  an  attacbment  against  his 
cfieiit;  biit  the  costs  he  may  receive  in  the  cause  must  be  taken  in  dis* 
cliaKge  of 'the  attachment  pro  tohto;  (Lowe  v.  Church,  4  Mad.  3dl.) — 
J^mtin  v.JBmh,  Y.  368, 


LUNATIC. 

A  mother,  whose  only  daughter,  a  lunatic,  was  entitled  to  a  large  real  and 
pet8(Hial  estate  under  her  Other's  wSQ,  bequeathed  the  residue  of  her 
estate  and  effects  to  tnistees,  upon  trust  to  apply  the  interest,  amountiBg 
to  about  iS1600  a  year,  towards  the  maintenanoe  and  support  of  her 
daughter,  and  otherwise  for  her  cbmfiirt  and  advantage  as  they  diould 
tiiink  proper,  without  being  liable  to  account ;  and  after  her  decease,  to  pAy 
Ae  principal,  and  also  such  interest  as  should  not  have  been  actually  so 
applied,  to  the  testator's  nieces :  Held,  that  the  charge  of  maintaining  the 

'  daughter  should  be  borne  entirely  by  the  maternal  estate,  ak  that  was  not 
inconsistent  with  the  intention  of  the  will,  and  in  the  event  of  the  hmatic's 
recovery,  would  be  most  beneficial  to  her.  (FoQambe  v.  Willoughby,  2  S. 
af  S.  165.)«-'In  re  JjA%,  R.  &  M.  373. 

MAARIAGE  ACT. 

1.  Two  minors  were  married  by  license  in  February,  1816,  and  lived  to|;e- 
ther  until  June,  when  they  separated,  and  lived  apart  until  the.  death  of 
the  man  in  October,  1817.  During  this  period  he  frequently  averred  that 
the  woman  was  not  his  wife,  and  that  he  would  not  live  with  her  again : 
Heid,  that  they  did  not  live  together  until  the  death  of  the  nuui,  witlun 
the  meaning  of  the  act  of  pariiamenf. — Foole  v.  Poolei  Y.  831 J      -     ' 

[The  statute  3  Geo.  4,  c.  75,  s.  2,  enacts,  ^*  that  in  all  cases  of  marrii^oby 
license  before  the  passing  of  this  act,  without  such  consent  aS  is  required 
by  the  amended  act  iji  26  Geo.  2,  and  where  the  parties  shall  have  con- 
tinued to  live  together  as  husband  and  wife  till  the  death  of  one  of  tiiem, 
or  tiU  the  passing  of  this  act,  or  shall  have  only  discontinued  such  coha- 
bitation for  the  purpqse,  or  during  the  pendency  of  jEUiy  proceedings  toddl- 
ing the  validity  of  such  nuurriage,  such  marriage,  if  not  otherwise  invalid, 
shall  be  deemed  to  be  good  and  valid."] 

MORTGAGEE. 

On  a  suit  for  the  administration  of  the  assets  of  a  deceased  mortgagor,  the 
mortgagee  can  only  prove  against  the  common  ftind  for,  so  much  .of  his 
debt  as  remains  after  sale  of  the  mortgaged  premises*  (Tooke  v«  War^y, 
2  Dick.  785 ;  2  B.  &  C.  l25.)'^Gr€enivood  v.  jTay/or,  R.  &  M.  185.  . 

NOTICE. 

The  defence  of  a  purchase  for  valuable  consideration  without  notice,  is  not 
available  against  a  plaintiff  relying  on  a  legal  tide.  A  rector,  in  1611^ 
demised  his  rectory  to  A.  for  99  years,  to  secure  the  payment  of  an  annuity. 
In  1814  he,  for  a  valuable  consideration,  demised  the  tithes  of  certain 
lands  within  the  rectory  to  B»  an  occupier,  who  had  no  notice  of  the  prior 
chaige.  In  1816  the  annuity  fell  into  arrear,  and  in  the  following  year 
tiie  rector  took  the  benefit  of  the  insolvent  acts.  B.  remained  in  pocupor 
tion,  and  retained  the  tithes  until  1827,  when  ft  bill  wits  fSed  against  him 
for  an  Account,  in  his  answer  to  which  he  set  up  the  above-mentioned  4e- 
fence :  Held,  that  it  was  of  no  avail,  and.  that  he  must  account  loTrsix 
years  previous  to  the  filing  of  the  bill.    (Williams  v*  Lambe,  3  3X9*  C»  C. 

.    264.)— Co//tns  V.  u!lix:A<r^  R.  &  M.  284, 


4ii  Dtge^iff^Gaset. 

PAHTNfiMHIP. 

I,.  PfSjoIaratioiiB  of  o^  f^rtoer  aulwefiMiit  to  a  di»<4utian,  are  »fiini»Hhlp  v 

.   |ig»in«t  ^  4>tber,  to  jirove  payment  of  »  jwrtnership  debt*    (WiutcoKob  v. 

.  W14t%,  Doi^flM  ^'>2.)—frUchard  v,  Dri^ier,  R.  &  M.  19}. . 
9.  :Wbe|«  0D«  partner,  after  dissolution,  liavipg  received  t}&e  rnits  of  ad^i^ 
'  to  tha  p^rtoerRbip,  and  ifstoin^d  tb/s  amount  of  the  deb<^  stated.  t)uit  b^^id 

40  on  ^  yndergtanding  tbat  the  debtor  should  have  credit  for  tha  fum 
.  rfftmed?  and  that  h«  considered  the  mm  to  have  beei^  satisSedf  buino 
.  a<Naom)t  had  baan  aatded;  it  was  b^  the  debt  was  not  satisfied  as  batween 

|ha  .partners.    (Jefis  v.  Wood,  8  P.  W,  129 ;  Heath  v.  PercivaJ,  I  P,  W. 

(W3,)— 5.  C. 

FUNDING. 

1.  (Disclaimer.)  One  of  two  p^rsonB  named  OKtmlb&n  hsm^  dfealained 
and  renounced,  afterwards  took  an  active  part  in  H^  ^onverslw  i9£>tb^ 
.a§p^  into  money,  but  merely  as.  the  a^ent  of  the  other,  to  whol^s^  ba  a9- 

'.  tfli}n$e4:  If^d,  that  he  had  not  acted  as  trustee  and  executor,  mi  PHght 
not  to  have  been  made  a  party  to  a  suit  for  the  administrfition  of  the  ^s^te. 
'VrDove^v.  Everard,  R.  &  M.  231. 

%  (4ccoy«|.)  Jtasidoary.  legatees  may  file  a  bill  for  an  acoqnnt  agaiasl  the 
executor  and  1)ie  surviving  partner  of  a  testator,  althoi^  no  y^tb^B^  is 

-  cbfMV^d  or  proved, — ^omh^  v.  Waikim^  E.  9^  M.  S77. 

8.  (4can«#  $bAed,)  Whare  an  answer  set  up  an  aeaount  staled,  whidi  was 
pr«v«d  in  avidenoe,  and  not  impeaehad  by  the  plakitil^  tiba  biU  is  danojased 

.  with  voata,  aa  of  course.  (Kinsmans  v.  Baiker,  14  Yes.  570.)— 'JEMfo  v. 
Cfli^AflM,  Y.  306.  / 

4.  (Decree.)    Plea  in  the  Ezdtequer,  of  a  ibimar  auk  and  decree,  s%ned  Imd 

•  enroled  in  the  Court  of  Clianeeiy,  in  respect  of  die  same  matters.  Tliis 
biU  had  been  dismissed  not  on  the  merits,  but  fbr  want  of  evidence.  Plea 
nevertheless  allowed.    (King  v.  Brownlow,  1  Ch.  Ca..  233*) — Jonfi'v. 

"  JSMmi,Y.3£^9. 

t.  (WrwkioMi  ottignee.    The  S6th  sect,  of  ihe  Insohtnt  Aot,  7  Gaa  4, 

' ;  e.  $f,  a.  S6,  which*  enacts,.  Hiat  ^  wliere  aa  asaigiiee  dudl  die  or  b#  re* 

moved,  or  a  new,  assignee  shall  ba  appointed,  no  aoCion  or  auit  shaA  be 

abated,  but  the  Court,  on  suggestion  of  such  death  or  removal  asoA  msw 

',.  appojjiitmfnt,  an^  allow  the  i^ame  or  naiai^s  of  the  surviving  or  mm 

:  ac)^ig|iee  or  assignees  to  be  ^bstituted  in  the  place  pf  the  form^;"  ajiplies 

.  ooly  to.  cases  in  which  the  assignee  is  the  p]ainti£^  and  not  wbfixe  he  is  a 

,    de&nd^nt,  and  does  not  authorise  the  substitution  of  the  name  of  th^  Fiew 

,.   provisional  a&siguee  in  Ueu  of  the  former  provisional  assignee  of  the  Court. 

^Bainbrigg^  v.  Blair,  X.  386. 

PCWFEIU 

A  fene  jDCvert  liaving  an  Intenst  in  a  fund  Ihr  her  separata  ive  Ibr  lil^  with 
a  power  to  iqipomt  after  hw  death,  aaaigaed  her  Klb-intevcat  and  iqq»«bite4 

-  the  hsA  after  hw  death  to  trasteee,  tipon  tnist  to  purehasa  an  annuity- for 

•  her  1^  Hia  CeiHt  ordered  a  transf^  of  tbii  ftmd  to  the  iiav  traalpes, 
oOnsidezing  that,  by  the  imion  of  the  Ulb  tstata  wifli  tilia  teBuindcr,  Aere 


'  m»im  vmiiik  4if  inUreit :  left  ia  ^y  other- jeinn.    (Stii|fj»  r.  €q||^ 

PRACTICE.  ^  ^ 

1;  (AmmOmeinU,)    If  a  bill,  nAeF  being  filed,  n  Mnended,  it  nusl  ke  algilet 

agttiii  InAtte  fetumed  to  the  Hie ;  dibough  liie  amendment  mesely  ^eiiosts 

in  striking  out  matter  introduced  1>y  the  solidtoy,  and  tkUa  rediidiigthe 

.    \SH  to^  Ae  Bhiq^  in  whioh  it  was  etiginally  eigned  by  oeuniel,    (Webeto 

^i  11u:dlftt,  I  S.  U  a.  185.)^BtirM  v.  tt^h,  E.  &  M.  166. 

2.  {Ir^imction,)  An  injunction  was  allowed  to  be  moved  for  eaparfe,  -^  a 
'  fNT^esiag  fisie,  although'  the  dafendanta  had  entered  an  iqppeaiyaio^.  €oiu^ 
.    ael  weve  allowed  to  oppose  the  niolion,  although  no  notioe  had  been  given. 

(Atlavd  V.  Jdbae,  15  Vet.  605.)— itcfuaton  v.  Briskd  Deck  C&mpim^  R. 

«ff¥«8»l. 

B,  {Centempi,)  An  order  was  made  exparte,  to  discharge  a  defendioit  in 
eontempt  for  not  answering,  en  certificate  ef  an  answer  filed)  and  leader 
of  costs.— Gray  v.  Campbell,  Smith  v.  Campbellf  R.  &  M;  328.     . ' 

4.  (Contempt,)  An  order  was  made  exparte,  to  discharge  a  defisndant  in 
-    eontempt  fi>r  not  answering,  without  pajrment  of  costs,  on  certificate  ^fiiat 

the  IkBI  had  been  amended  since  the  contempt.     (Ball  y.  Etches,  Keg. 
Lib.  1817.)— 5.  C. 

5.  (ISth  Order.)  On  the  allowance  of  exceptions,  leave  was  given,  ejppdrte, 
to  amend  the  t)]}l,  although  it  had  been  previously  amended.  The  t3th  of 
the  New  Orders,  as  revised,  does  not  apply  to  this  case,  nor  where  no  an- 
fl^er  has  heen  put  in ;  but  in  sSi  cases  to  which  It  does  apply)  notice  is 
necessary  as  well  as  en  affidavit,  unless  the  Court,  upon  the  particular'  cir- 
cumstances, dispense  with  it'^Mendezabel  v.  Hulkttf  Bird  v.  HiaHer, 
R.  &  M.  3^4,  325.  ^ 

6.  (Appeal.^    Where  an  order,  directhig  money  to  be  paid  out  of 'Court,  is 
'  appealed  from,  although  the  appeal  does  not  stay  die  execution  of  the 

decree,  yet  the  Accountant-General  is  justified  in  delaying  pi^rmCTt  untiT 
linie  has  been*  aHowed  fi>r  the  appellant  to  make  an  appifcatlbn  to  the 

<   Court  helow^  a  etoy  of  prooeeding8.^fhf^^iiMi  v.  Tadrnm,  R«  *  ^i  331. 

IF.  (P€u^  intervening.)  A  party  was  permitted  totritervene  in  a  catise  after 
a  hearing  on  ftirther  directions,  he  having  been  out  of  flie  Jurisdiction 
during  the  previous  proceedings,  and  now  consenftkig  to  l>e  hound  by 
them.  (Pitt  V.  Brewster,  1  Dick.  97 ;  Banister  t.  W17,  2  £Mdk.  €M.)— 
White  V.  Hall,  R.  &  M.  332. 

S.  (17  th  Order.)     Where  die  plaintiff's  solieitof,  through  Inadiertencej 

neglect^  to  comply  with  the  exigence  of  the  17th  Order  as  to  suing  out  a 

'  commission  and  setting  down  the  cause,  the  Court  reflised  to  reHeVe  the 

'  phdntUPwidiottt  the  eonsent  of  the  delbndant. — Walmdey  t.  Frokd,  tt.  & 

M.  334. 

9.  (hsue.)  An  order  made  nut  that  an  issue  should  be  taken  pro  coi^esso, 
die  plalriWin  the  issue  having  repeatedly  made  de&uli  (Anon.  4,lliadd. 
«W.>—Poiw;/«  v;  Wbod,  R.  &  Ml  tf64.     '  .       T. 
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19*  (LUnaOc.)  ABibatement  in  the  tent  of  a  hBlatic*«  estate  <wtsiUi<tfUjd 
widumt  a  reference  to  the  Maflter,  on  the  apptieation  of  the  oonmattoe. 
(Exf.  Town,  1  T.  &  R.  137.)— In  re  Fitch,  R.  &  M.  354. 

12.  (JmoUc.)  The  wiU  of  a  person,  afterwards  foiAid  a' lultetic,  was  direeted 
to  be^depoBited  in  the  custody  of  the  Master  to  whom  the  matter  was  re- 
fcrred.<^In  re  Thomp$oH,  R«  &  M.  856. 

J3.  (Lunatic)  An  order  was  made  for  the  transfer  of  stock  under  the  stat 
56  Geo.^,  c.  60,  without  a  refeience.  (Exp.  Nlcholl,  1  T.  &  R.  119.>- 
In  re  Avery,  R«  &  M.  356. 

13.  (Order  of  committal.)  An  order  was  made  that  the  defendant  should 
pay  a  sum  of  money  by  a  certain  day,  or  be  committed.    The  plaintiff, 

'  having' bieen  prevented  serving  that  order  in  time,  obbined  a  second  order, 
as  of  course,  to  ^nlaige  the  time  allowed  for  payment,  and  to  make  tervice 
en  the  defendant's  derk  in  Court  good  service :  the  second  order  was  dls^ 
charged  as  irregular,  having  been  made  without  notice.-— Leofte  v.  NmUer, 
R.  &  M.  357. 

14.  (hUerrogatories.)  Where  a  witness  is  served  with  a  tubpcma  daces 
tecum  to  produce  deeds,  on  the  execution  of  a  commission,  it  is  not  neces- 
sary that  there  should  be  a  written  interrogatory  as  to  the*  feet  of  hb 
having  them  in  his  possession ;  and  if  he  refuses  to  produce  them,  he  does 
so  at  the  peril  of  all  costs  consequent  on  such  refusal,  in  the  event  c^  his 
failing  to  satisfy  the  Court,  upon  a  subsequent  application  against  him,  of 
his  right  to  withold  them. — Bradshaw  v.  Bradshaw,  R.  &  M.  358. 

15.  (Costi,)  The  extra  costs  caused  by  a  mistake  of  the  committee  of  a 
lunatic's  estate,  with  reference  to  its  value,  were  allowed  to  a  creditor  going 
in  to  prove  his  debt  against  the  estate. — In- re  Buckle,  R.  &  M.  360. 

16.  (IXfffiitfCK/  of  BM,)  In  the  Exchequer ,  a  defendant  may  move  to  dis- 
miss a  bill  for  want  of  prosecution,  notwithstanding  the  death  of  another 
de^ndant :  the  order  in  this  Court  being  unlike,  that  in  the  Court  of 
Chancery,  an  order  niti,  against  the  confirming  of  which  the  plaintiff  may 
show  as  cause  the  death  of  the  defendant.-*- J>oit^ggeii  v.  Bourne,  Y.  300. 

17.  (Goffi»<ifstofi.)  Where  a  bill  had  been  filed  for  discovery  and  relief  and 
for  an  injunction  to  stay  proceedings  at  law,  a  motion  to  continue  an 
iijunction  obtained  before  answer,  and  for  a  commiasion  to  examine  wit- 
nesses, was  refiised,  on  the  ground  that  no  commission  was  prayed  fer,  and 
one  could  not  be  granted  on  motion  in  aid  of  a  defence  at  hM^^ChtmelU 
V.  Chmwet,  Ri  &  M.  303. 

18.  (Witneu  demurring,)  In  the  Exchequer,  if  a  witness  demurs,  an  order 
is  obtained  for  one  of  the  clerks  in  Court,  not  towards  the  cause,  to  look 
into  the  depositions,  and  ascertain  if  the  witness  has  demurred ;  and  if  so, 
to  deliver  out  &e  demurrer.  In  Chancery,  the  examiner  delivefs  out  the 
demimer  without  any  qKler.<— Polfi  v.  Curtii,  Y.  304. 

19.  (Dismissal  of  credkon*hUl$.)  A  creditor's  bOl  may  be  disnussed  by  the 
plaintiff,  and  the  money  in  Court  paid,  with  the  consent  of  the  eacecuton, 
to  the  plaintiff— (Handferd  v.  8torie»  2  S.  &  S.  195.>— ITom^  v.WeMl, 
Y.805. 
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20.-  {ExammaHon  of  defendant,)  It  is  a  motion,  of  course  to  examine  a  co- 
defendant  before  decree,  saving  just  exci^tions ;  but  after  decree,  an  order 
can  only  be  obtained  upon  notice.— (Franklyn  v.  Colquboun,  16  Yes.  218.) 
Hurd  V.  Partington,  Y.  307. 

21.  {Cross  suit — ansiver,)  The  plamtiff  in  the  original  suit  does  not  waive 
his  right  to  require  an  answer  before  he  files  his  answer  to  a  cross  suit,  by 
taking  out  orders  for  time  to  answer  the. cross  bill.  An  attachment  issued 
against  the  defendant  in  the  cross  suit,  under  such  circumstances,  was  set 
aside,  and  ten  days  allowed  him  to  answer  i^er  the  plaintiff  in  that  suit 
should  have  fully  answered  the  original  bill.  (Child  v.  Frederick,  1  P.  W. 
266.)—  • V.  Southdl,  Y.  331. 

22.  (Witness.)  Where  a  witness  had  omitted  to  answer  some  parts  of  the 
interrogatories,  the  interrogatories  and  depositions  were  referred  back  to 
the  examiner.— i^o^to  v.  Curtis,  Y.  343. 

23.  (Rehearing.)  The  order  requiring  a  petition  for  rehearing  to  be  pre- 
sented within  ax  months,  applies  to  cases  in  which  accounts  are  to  be 
taken,  as  well  as  to  final  decrees.  (Bowyer  v.  Bright,  M'Cleland,  479.) — 
Towmhend  v.  Champemoune,  Y.  344. 

24.  (Examinatum  of  defendant.)  A  defendant,  a  trustee,  who  has  permitted 
his  name  to  be  used  by  his  co-trustee  in  an  action  of  ejectment,  and  who 
has^joined  in  the  same  answer  with  the  other  defendants,  has  not  such  an 
interest  as  precludes  him  from  being  examined  for  the  other  defendants  in 
an  issue. — Fletcher  v.  Glegg,  Y.  345. 

25.  (Filing  exceptions*)  In  the  Exchequer,  exceptions  to  the  Master's  report 
must  be  filed  two  days  before  the  day  appointed  for  hearing  on  further 
directions;  but  where  the  cause  was  not  heard  on  that  day,  and  before  the 
next  of  further  directions  exceptions  were  filed,  they  were  allowed  to  be 
argued. — Pearse  v.  Edmondes,  Y.  357. 

.26.  (Multifarioust^ess.)  Bill,  by  drawer  and  acceptor  of  four  bills,  against 
an  indorsee,  to  whom  they  had  been  delivered  to  be  discounted,  and 
against  several  others,  by  whom  they  had  been  subsequently  discounted, 
.  and  als9  against  several  holders,  for  the  delivery  up  of  the  bills  and  an 
injunction  to  restrain  proceedings  by  the  holders.  A  demurrer  for  multi- 
fiuiousness  was  overruled. — Lord  Foley  v.  Caslon,  Y.  373. 

!^7.  (Answer  of  illiterate  person,)  Where  an  answer  is  put  in  by  a  person 
who  can  neither  read  nor  write,  the  solicitor  swears  that  he  has  read  the 
answer  to  die  defendant,  and  that  he  perfectly  understands  the  same,  and 
this  is  stated  in  i^e  jurat.  Where,  therefore,  the  jurat  stated  the  answer 
to  have  been  read  by  the  commissioner,  it  was  taken  off  the  file  for  irregu- 
larity, with  coais.'^Attomey'General  v.  Malim,  Y.  376. 

28.  {Production  of  cases  for  opinions.)  Cases  laid  before  counsel  in  the  pro- 
gress of  a  cause,  or  prepared  in  contemplation  of,  or  with  reference  to  a 
cause,  will  not  be  ordered  to  be  produced  for  the  purposes  of  the  cause^ 
although  the  practice  has  hitherto  been  otherwise.    (Bolton  v.  CorporatioH 

of  Liverpool,  L.  C.  13di  February,  1832.)   ..  .  „ 
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Tbhe  ooDectort*  books  achnittpd  to  be  in  defiendaDDt's  yomrmtm,  Imt  nbkh  lie 
stated  would  not  asBtrt  in  making  out  die  plaintiff*s  caK,  were  neverthdees 
ordered  to  be  produced.  (Flikins  t.  Lowe,  MKleL  73.) — Nacion  ▼. 
Berrtrfordy  Y.  377. 

29.  {Signing  answer.) — ^Answer  taken  off  die  file  fiir  irregolarity,  <me  Aht 
only  ont  of  nx  baling  been  ngned  bjr  tbe  defendant.  (Carter  ▼.  Boaan- 
qaet,  M'CIeL  45e.y^Lord  Mouncaster  v.  BraitktadU,  T.  382. 

30.  (Setting  down  exceptions.)  Where  exceptions  are  set  down  &a[  azgiunent^ 
a  mle  most,  in  the  Excheqnery  be  served  on  the  same  day,  for  the  argu- 
ment of  the  exceptions  on  the  day  of  exo^ptioDs  which  shaD  first  h^ipen 
after  &ar  days  from  the  filing  of  the  exceptiona. — Lord  Foley  ▼,  CasUnh 
Y.  383. 

31.  {Lnpertinence.)  An  affidavit  cannot  be  referred  for  impertinence,  after 
an  affidavit  in  answer  to  it  has  been  ffled. — ChinelK  v.  Ckmtoet,  Y.  384. 

32.  (Distringas.)  A  distringas  fimn  die  Exchequer  bad  been  served  on  the 
officer  of  the  Bank  of  England,  widi  notice  that  it  was  intended  to  prevent 
the  transfer  of  stock.  On  motion  to  discharge  the  distringas,  on  the 
ground  diat  no  bill  had  been  filed;  it  appeared  diat  die  distringas  bad  been 
issued  widi  a  view  to  filing  a  bill  in  Chancery:  Hdd,  that  an  improper  nae 
had  been  made  of  the  writ,  and  die  distringas  was  discharged  widi  costs. 
(Scott  V.  Bank  of  Engbnd,  2  Y.  &  J.  327.)— FeOwet  v.  Bank  of  England, 
Y.385. 

REVERSION. 

The  contingency  of  a  tenant  for  life,  a  bachelor  of  63,  marrying  and  having 
issue,  is  not  the  subject  of  calculation ;  but  where  the  purchaser  of  the  re- 
vernon  proposed,  upon  discovering  die  existence  of  that  contingency,  to 
deduct  one-half  of  what  he  originally  offered,  upon  die  supposition  diat 
the  reversion  was  absolute,  and  the  treaty  was  ccmclnded  i^Kin  that  basis: 
the  Court  vahied  the  contingency  accordingly.-— Ba^  v.  Bent,  R.  &  M. 
224. 

SIMONY. 

On  a  bin  for  tithes,  the  defendant  oljected  to  the  plaintiff^'s  tide,  on  the 
ground  of  a  simoniacal  contract  between  him  and  other  parties.  The  oc- 
cupier then  filed  a  cross  bill  to  establish  a  modus,  and  for  a  discovery 
relative  to  the  allied  sunoniacal  contract  The  rector,  in  his  answer, 
stated,  diat  die  matters  charged  by  the  occupier's  bSl  would,  if  confessed, 
fiimish  evidence,  or  lead  to  evidence,  in  support  of  the  charge  of  amony, 
and  he  refiised  to  answer  them:  Held,  on  exception  taken,  that  the  rector 
was  not  bound  to  answer  any  question  which  had  eidier  a  direct  tendency 
to  establish  the  contract,  or  to  form  a  fink  in  the  chain  of  evidence  in  sup- 
port c^  it  (Parkhurst  v.  Loaten,  1  Mer.  391.) — SoutkaU  v* »  ■  > 
Y-  308. 

SOLICITOR. 

On  a  suit  by  a  solicitor  fi>r  payment  of  costs,  it  appeared  by  the  answer,  that 
a  biU  duly  signed  according  to  die  act  of  parliament  had  not  been  deli' 
vered;  such  a  bill  having  been  subsequendy  delivered,  tbe  &ct  waa.  stated 
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ia  *  fupplemental  bill ;  this  was  not  considered  as  covering  tfcie  defect  in 
the  title  of  the  plaintiff,  but  it  was  held,  that  the  olgection  not  having 
been  urged  at  the  original  hearing,  could  not  be  taken  at  the  hearing  on 
fiurther  directions. — Frkhard  v.  Draper,  R.  &  M.  191. 

SPECIFIC  PERFORMANCE. 

1.  The  plaintiff  in  a  suit  fbr  specific  performance  is  entitled  to  a  decree,  if 
of  the  hearing  a  good  title  can  be  made.  The  defendant  may  decline  the 
contract  as  voon  as  he  discovers  that  the  plaintiff  have  no  title,  but  if  he 
neglects  to  do  that,  he  cannot  take  the  objection  after  the  title  is  perfected. 
(Wynn  v.  Morgan,  7  Ves.  202, y-^Hoggart  v.  Scott,  E.  &  M.  293. 

2.  On  a  sale  at  auction  of  a  life  interest,  the  life  was  described  as  that  of 
a  healthy  gentleman  aged  48,  whose  life  waa  iniurable.  At  the  sale,  an 
insurance  was  guarantied  at  five  guineas  per  cent.  On  a  bill  for  a  specific 
performance,  it  was  proved,  that  shortly  before  the  sale  the  vendors  had 
insured  the  life  at  a  premium  considerably  above  thfit  den^md^d.  4br  a 
healthy  life  at  that  age:  Held,  that  with  the  knowledge  of  this  fact,  the 
plaintiffs  were  not  justified  in  describing  the  life  as  a  healthy  on^,.  and  the 
bill  was  dismissed  with  costs. — Brealey  v.  Collim,  Y.  .317. 

3.  A  specific  performance  of  a  parol  agreement,  proved  by  one  witness  and 
confirmed  by  possession,  was  refused,  on  the  ground  of  inconsistenoies  and 
doubts  respecting  the  terms  of  the  contract. — Reynolds  y.  WarringfY, 
346. 

STATUTE  OF  LIMITATIONS. 

1.  A  trust  for  the  payment  of  debts  out  of  personal  estate  will  prevent  the 
operation  of  the  Statute  of  Limitations.  (Hargreaves  v.  Michell,  6  Mad. 
326 ;  Burke  v.  Jones,  2  Ves.  &  B.  275.)— Jomm  v.  Scott,  R.  &  M.  255. 

2.  Under  the  decree  in  an  administration  suit^  any  person  interested  in  the 
fund  may  set  up  the  Statute  of  Limitations  before  the  master,  as  an  objec- 
tion to  a  creditor's  claim,  notwithstanding  the  refusal  of  the  executor  to  do 
90,-^Sheven  v.  Vanderhorst,  R.  &  M.  347* 

TITHES. 

1 .  To  a  bill  for  an  account  of  tithes^  moduses  were  pleaded  in  respect  of  different 
townships  within  the  parish — of  £6,  and  13s.  4rf.  respectively.  The  first 
was  supported  by  six  terriers,  the  earliest  of  which  stated  it  to  be  j^G;  0^.  4(/. 
and  the  other  £6,  and  a  great  deal  of  .parol  evidence:  Held,  that  the  one 
inconsistent  terrier  was  not  sufiicient  to  rebut  the  rest  of  the  evidence,  as  the 
additional  four-pence  might  have  been  inserted  by  mistake,  or  liave  been  a 
■maU  charge  incidental  to  the  collection.  The  second  was  pleaded  as  payable 
by  two  townships  in  the  proportion  of  lOs.  and  3«.  4d.  but  the  evidence 
showed  only  the  payment,  without  mentioning  any  contribution :  Held,  that 
there  was  no  inconsistency  in  this,  it  being  a  private  arrangement  between 
the  townships,  but  Unding  upon  the  vicar,  who  might  proceed  against  the 
whole  or  any  part  of  the  district  for  the  whole. sum. —  Warrington  v^ 
Sadkr^  Y.  28a. 

X  A  modus  was  pleaded  as  payable  l>y  the  occupiers  of  lands  within  two 
teWBshipi)  the  external  boundaries  of  both  were  distinctly  shown,  but  the 
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internal  divisions  between  the  two  were  not  made  out:  Held,  that  this  did 
not  form  an  objection. — 5.  C 

UNDERTAKING. 

On  executing  a  bond  for  securing  money,  the  obligee  wrote  a  letter,  stating 
his  intention  not  to  call  in  the  principal  before  a  certain  day,  provided  the 
interest  was  regularly  paid:  this  was  held  to  be  a  binding  undertakixig. 
Payments  of  interest  accepted  after  the  days  on  which  they  became  due, 
and  not  objected  to  by  tiie  obligee,  were  not  a  defeasance  of  the  undertaking. 
Norton  v.  Wood,  R.  &  M.  178. 

VENDOR  AND  PURCHASER. 

1.  The  decision  of  the  Vice-Chancellor  in  Dalby  v.  Pullen  was  affinned. 
(3  Sim.  29.)— 6  L.  M.  214. 

'  2.  Upon  a  sale  in  the  master's  office,  C.  was  declared  the  purchaser,  but  he 
having  discovered  that  the  decree  under  which  the  sale  took  place  was  a 
decree  nisi  only,  objected  to  the  title,  and  under  an  order  from  the  Vice- 
Chancellor  was  discharged  from  his  purchase.  Notice  was  immediately 
given  of  an  application  to  be  made  to  the  Lord  Chancellor  to  discharge 
this  order,  but  that  motion  having  stood  over,  the  decree  was  made  abso- 
lute: Held,  that  the  case  should  be  decided  upon  the  facts  as  they  stood 
when  the  motion  was  originally  made,  and  the  purchaser  could  not  be  com- 

,  pelled  to  take  the  title  in  consequence  of  its  subsequent  completion.  (Lech- 
mere  V.  Brasier,  2  J.  M.  287.)— Coster  v.  Tumor,  R.  &  M.  311. 

3.  A  person  having  contracted  for  the  purchase  of  an  estate  in  fee-simple 

^  •  in  possession,  free  from  incumbrances,  died  intestate  before  the  completion 
of  the  purchase;  it  subsequently  appeared  that  a  good  title  could  not  be 
made,  in  consequence  of  an  outstanding  lease  for  life.  On  a  bill  by  the 
heir  at  law  for  the  completion  of  the  contract,  with  an  abatement  as  a  com* 
pensation  for  the  life  estate,  and  that  the  contract  might  be  completed  out 
of  the  personal  assets  of  the  intestate :  Held,  that  as  the  purchaser  could 
not  have  been  compelled  to  perform  the  contract,  the  heir  was  not  entitled 
to  have  it  completed  for  his  benefit.  (Buckmaster  v.  Harrop,  7  Ves.  341.) 
Collier  v.  Jenkins,  Y.  295. 

WILL. 

1.  (Remoteness.)  A  testatrix  gave  the  interest  of  her  residuary  estate  to 
her  four  sisters  during  their  lives,  and  on  their  deaths  to  be  applied  at  the 
discretion  of  her  executors  to  the  maintenance  and  education,  or  accumu- 
lated for  the  benefit,  of  the  children  of  each  of  them  so  dying,  until  the 
children  should  attain  the  age  of  twenty-two  respectively,  when  they  were 
to  be  entitled  to  their  mother's  share  of  the  principal;  with  limitations 
over  in  case  of  the  decease  of  any  of  them  under  that  age :  Held,  that  the 
children  took  a  vested  interest  at  twenty-two;  and  that  all  the  gifts  over 

^  were  void  for  remoteness.  (Leake  v.  Robinson,  2  Mer.  363.)— FoiKiry 
v.  Geddes,  R.  &  M.  203. 

2.  A  testatrix  gave  £6000  to  her  son  for  life,  remainder,  as  to  one  moiety, 
to  his  eldest  male  child  living  at  her  decease,  and  as  to  the  other  moiety 
to  his  other  children ;  she  also  gave  a  like  sum  to  her  daugfaten'  for  Ihdr 
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respective  Uvea  in  equal  shares,  remainder  to  their  children ;  and  she 
further  gave  a  sum  to  her  three  children  equally  during  their  lives,  and 
Ihe  share  of  each  was  at  his  or  her  death  to  revert  to  their  issue  eqiiaHy. 
By  a  codidli  she  desired  that  her  grandchildren's  shares  should  he  settied 
'  upon  them  for  their  lives,  and  afterwards  upon  their  children:  Held,  that 
the  moiety  of  the  iS6000  heing  given  to  the  eldest  male  child  of  the  testa- 
trix's son  living  at  her  decease,  a  life  interest  might  be  well  limited  to  him 
with  remainder  to  his  unborn  children:  that  the  other  limitations  to  great 
grandchildren  were  void :  that  the  absolute  interests  given  by  tiie  will  to 
the  children  were  not,  imder  the  circumstances,  destroyed  by  the  codicil. 
(Hodges  V.  Middleton,  Douglas,  431;  Tothill  v.  Pitt,  1  Mod.  488.)— 
Arnold  v.  Congreofoe^  R.  &  M.  209. 

3.  {ConstrwstUm,)  A  testator  gave  £12,500  4  per  cent,  annuities.  At  the 
date  of  this  wiU,  the  new  4  per  cents.,  in  which  he  had  a  small  sum,  were 
in  existence,  and  also  the  4  per  cent,  consols,  in  which  he  had  a  veiy 
large  sum.    Before  his  death  tiie  latter  were  reduced  to  3^  per  cent.,  and 

'  another  4  per  cent,  stock  created:  Held,  that  the  legacy  should  be  in- 
vested in  an  existing  4  per  cent,  stock,  and  not  in  one  which  had  been 
reduced  to  3i  per  cent — Bank  v.  Sladen,  R.  &  M.  216. 

4.  (ExectUor.)  Where  a  trust  is  clearly  intended  by  a  testator,  but  is  too 
uncertain  for  the  Court  to  execute,  the  next  of  kin  are  entitied :  as  where 
A.  bequeathed  the  residue  of  her  property  to  her  executors,  in  trust  to 
dispose  of  the  same  at  such  times,  in  such  manner,  and  for  such  purposes, 
as  they  should  think  fit;  it  bemg  her  will  that  the  distribution  thereof  , 
should  be  left  entirely  to  thenr  discretion :  they  were  hdd  to  be  trustees 
for  her  next  of  kin.  (Morice  v.  Bishop  of  Durham,  9  Ves.  299 ;  James 
V.  Allen,  3  Mer.  17;  Tesey  v.  Jameson,  1  S.  &  S.  62.)— Jotofer  v.  Garlike, 
R.  &  M.  232. 

5.  (AUenatianr^ft  over.)  A  testator  bequeathed  the  dividends  of  certain 
stock  to  his  nephew,  solely  for  the  maintenance  of  himself  and  his  family, 
declaring  that  such  dividends  should  not  be  capable  of  being  charged  with 
his  debts  or  engagements,  and  that  he  should  have  no.  power  to  charge, 
assign,  anticipate,  or  encumber  them ;  but  that  if  he  should  attempt  so  to 
do,  or  if  the  dividends  by  bankruptcy,  insolvency,  or  otherwise  should  be 
assigned,  or  become  payable,  to  any  other  person,  or  be,  or  become  appli- 
cable to  any  other  purpose  than  for  the  maintenance  of  the  nephew  and 
his  femily,  his  interest  therein  should  cease,  and  the  stock  be  held  upon 
trusts  for  his  children.  Long  subsequentiy  to  the  date  of  the  will,  and 
a  few  weeks  prior  to  a  codicil  confirming  it,  tiie  nephew  took  the  benefit 
of  the  Lords'  Act  (1.  G.4,  c.  119,)  in  the  usual  way,  and  some  years 
after  the  testator  died:  Held,  that  tiie  dividends  by  the  nephew's  insol- 
vency  became  applicable  to  the  payment  of  his  debts,  and  his  life  interest 
was  consequentiy  forfeited.  (Dommett  v.  Bedford,  3  Ves.  149.)— Cooper 
V.  fFyatt,  6  Mod.  482. 

6.  {Charge.)    A  testator  gave,  by  his  wiU,  one  moiety  of  an  estate  to  his 
sister  and  her  children,  and  subsequentiy,  by  a  codicil,  which  gave  them 
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the  whole  of  tiie  estate  if  he  should  poesess  it  at  his  death,  he  dunged  it 
with  the  payment  of  £15,000  to  certain  legatees.  At  the  date  of  the  will 
and  codicU  he  was  possessed  of  only  one  moiety  of  the  estate^  hat  after- 
wards he  acquired  the  other:  Held,  that  although  the  detise  waa  Toid  as 
to  one  moiety,  the  eharge  of  £15,000  took  effect,  and  was  payable  oat  of 
the  other.  (Sheddon  v.  Goodrick,  8  Yes.  481.)  Lfuhington  Y,  SeioeU,  R. 
ft  M.  169  S,  C.  1  Pym,  435. 
7.  (Children.)  A.  by  his  will  bequeathed  a  sum  of  stock  hi  certain  events  to 
his  grand-children,  being  children  of  his  sons  W.  and  J.,  whether  bom  in 
wedlock  or  not.  And,  after  certain  specific  bequests,  he  gave  the  residue  of 
his  personal  estate  to  his  sons  W.  and  J.  as  tenants  in  common;  but  if 
either  of  them  should  die  in  the  testator's  lifetime,  the  moiety  of  such 
deceased  son  should  go  to  his  children;  but  if  both  his  sons  should  die  in 
his  lifetime,  then  he  gave  such  residue  to  and  among  all  their  children  as 
tenants  in  common.  The  testator's  two  sons  died  in  his  lifetime^  J.  leav- 
ing legitimate  uid  illegitimate  children,  W.  illegitimate  children  only: 
Held,  that  the  legitimate  children  of  J.  and  the  children  of  W.  took  the 
residue,  to  the  exclusion  of  lihe  illegitimate  children  of  the  focmer,  (Cart- 
wright  V,  Vawdjy^  5  Ves.  530.)    Frater  v.  Figott,  Q.  854. 


REGULiE  GENERALES. 

The  following  Orders  regulating  the  Practice  of  the  Court  of  EitcheqUer, 
iivith  respect  to  Costs  in  certaiii  cases,  have  been  lately  made. 

"  Whereas  it  is  expedient  fliat  the  present  practice  of  the  Court,  with  refe- 
rence to  costs,  in  the  cases  after-mentioned,  should  be  altered :  it  is  there- 
fore hereby  ordered ; 

1st.  That,  if  a  party  give  notice  of  motion,  and  does  tiot  move  accordingly, 
he  shall,  when  no  affidavit  is  filed,  pay  to  the  other  side  forty  shillings 
C0848,  upon  the  production  of  the  notice  of  motion^  But  nfhsn  ah  afil* 
iamt*  is  filed  by  either  party,  the  party  giving  such  notice  df  motion,  and 
not  moving,  shsJl  pay  to  tiie  other  side  costs  to  be  taxed  by  tfaa  liCealer, 
unless  the  Court  itself  shall  direct,  upon  tiie  production  of  the  notietf  of 
motion,  what  sum  shall  be  paid^or  costs;  and  the  moti«in  cf  which  notice 
has  been  so  given,  shall  not  be  renewed  till  the  costs  of  the  fbtmer  motion 
be  paid.  Und.  That  in  all  eases  where  stated  costs  are  payable,  on  taxar- 
tion  of  the  costs  of  the  cause,  the  costs  necessarily  and  properly  ineuired 
by  the  proceeding  shall  be  allowed,  deducting  therefrom  the  stated  eosts 
which  may  have  been  paid  according  to  the  coarse  of  the  Court.  Srd. 
That  in  aU  cases  where  the  subpcma  for  costs  issues,  such  tubptma  shall 
direct  the  ooets  to  be  paid  to  the  parties,  or  to  the  bearer  of  the  writ;  and 
it  shall  not  be  necessary  for  the  person  serving  the  tubpahay  and  making 
the  demand  of  payment,  to  be  authorized  by  power  of  attorney  to  make 
such  demand.  That  all  the  foregdng  orders  shall  take  effect  in  all  eases 
that  may  occur  from  and  after  the  day  of  next  Ed^ter  Term. 

Febuajy  28th,  1832. 

*  This  of  coarse  does  not  apply  to  a  men.  alBda^t  of  semee  of  the  aetico  wf 
tion. 
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BANKRUPTCY. 


[Montague,  Part  III.] 

The  cases  of  Exparte  Chuck,  Exparte  Tindal,  and  Ezparte  Lowe,  occupying  nearly 
80  pages,  are  omitted  in  this  digest.  In  the  two  first,  judgment  has  not  been  given ; 
and  the  last  was  heard  by  the  Court  of  Review,  upon  the  erroneous  supposition 
that  the  Court  had  jurisdiction  to  rehear  a  petition  which  had  been  heard  by  the 
Vice-Chancellor. 


ACT  OF  BANKRUPTCY. 

A  comnrisaon  cannot  be  supported  by  an  aot  •£  baakniptey  by  lying  in  pri- 
son, unless  the  person,  previous  to  his  being  oommitte^  to  prison,  waa  in 
trade. — Exp,  Lynch  in  mre.  Lynch,  453. 

COMMISSION. 

In  a  country  commission,  if  the  barristers  are  absent^  the  other  oommisaioners 
may  hold  the  third  meeting. — Exp,  James  in  mre,  Hughet,  464. 

COSTS. 

1.  Tba  costs  of  an  application  by  a  mortgagee  for  leava  to  bid,  were,  upon 

oonstot  of  the  assignees,  ordered  to  be  paid  out  of  the  estate. — Esp,  Lay, 

in  mre,  Thornton,  364. 
8.  An  equitable  mortgagee,  who  applies  for  an  order  of  sile,  win  not  be 

allowed  ihe  costs  of  an  action  at  law  fiir  the  recovery  of  tire  mor^^i^  debt, 

as,  by  prooeeding  with  the  action,  he  may  recovar  his  costs  at  law.— £^. 

Fleidier,4M, 

EVIDENCE. 

Hie  examination  of  a  third  person  by  commissioners  is  not  evidence  upon 
which  they  can  commit  a  witness,  although  they  can  interrogate  with 
reference  to  it. — In  mre.  Goodtuin,  305. 

INTEREST. 

Where  there  is  a  surplus  on  the  estate  of  three  partners,  which  is  indebted  to 
the  estate  of  two  of  them,  aUo  partners,  the  creditors  of  the  three  are 
allowed  interest  before  the  surplus  is  carried  to  the  estate  of  the  two. 
(Exp.  Reeve,  9  Ves.  590,)— Exp,  Ogle  in  mre.  Hvrst,  350. 

PETITION. 

1.  (Atte$UUian.)  The  signature  of  the  solicitor  to  a  petition  is  not  as  a  secu- 
rity for  costs,  but  that  the  petition  is  a  proper  one,  and  is  analagous  to  the 
signatura  of  m  barrister  to  a  bill  in  Chancery.— £d]i.  Cadby,  in  mre.  Htm- 
ter,  353^ 
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2.  (Attestation,)  A  petition  attested  as  follows—"  Witness,  H.  G.  F.,  his 
solicitor  in  the  matter  of  this  petition,"  was  held  not  sufficient;  it  should 
he  to  the  name  of  the  petitioner,  and  not  to  the  petition. — Exp.  Crackkvf 
in  mre,  Peet,  353. 

PRACTICE. 

1.  (Service.)  On  an  application  to  set  aside  a  sale  hy  assignees,  Ihe  person 
bidding  at  such  sale  must  be  served. — Exp.  Shepley  in  mre.  Wright^  353. 

2.  (Notice.)  Notice  of  an  intention  to  read  certain  parts  of  the  proceedings 
under  a  commission,  is  equivalent  to  a  waiver  of  the  primd/acie  right  to 
read  the  rest,  according  to  the  maxim,  expressio  tmnis  est  excltuio  alterim. 

'  Exp.  LangUyy  355. 

3.  (Attendance  of  creditor.)  The  personal  attendance  of  the  petitioning  cre- 
ditors, at  the  opening  of  the  jGat,  will  not  be  dispensed  with  because  their 
residence  is  eighty  miles  distant  from  the  place  of  opening.  (Hose,  J. 
dissentiente.) — Exp,  Cox,  390. 

4.  (Fiat.)  The  fat,  being  a  record  of  the  Court,  cannot  be  amended  after  it 
has  been  opened. — Exp.  Todd  m  mre.  Turner,  455. 

5.  (Service.)  Upon  a  petition  by  a  creditor  to  have  a  bill  retaxed,  it  is  not 
necessary  to  serve  the  assignees.    Exp.  Pm^  in  mre.  Saunderson,  455, 

PROOF. 

1 .  (Contingencif.)  An  annuity  depending  upon  a  woman  not  living  separate 
from  her  husband  and  of  her  not  marrying  again  after  his  decease,  is  not 
within  the  56th  sectioQ^  of  tbie  act — Exp.  Davis  in  mre.  of  Weniworth,  297. 

2.  (Election.)  G.  was  engaged  as  partner  in  four  different  concerns. — A  com- 
mission issued  against  J.,  one  of  them;  and  another  commission  against 
B.  &  G.,  another  of  them.  W.  held  a  bill  of  exchange,  drawn  by  B.  &r  G. 
and  Co.,  and  accepted  by  J.  &  Co.  W.  proved  under  the  commission 
against  the  acceptors,  J.  &  Co.,  under  which  a  dividend  had  been  declared 
before  the  25th  of  March,  1830,  on  which  day  W.  proved  the  whde 
amount  against  the  joint  estates  of  B.  &  G.,  and  the  difference  between  the 
whole  amount  and  the  amount  of  the  dividends  declared  under  lihe  com- 
mission against  J.,  against  the  separate  estate  of  G.  Quare — ^whether  W. 
should  elect  between  the  joint  and  separate  estates?  The  Court  of  Review 
was  equally  divided  upon  the  question.  [Exp.  Husband,  1  G.  &  J.  108. 
^xp.  Bonbonus,  8  Yes.  540;  Exp.  Walker,  Rose,  441.)— 'JSip.  Mouit  in 
mre.  Barrow  4r  Geddes,  321. 

^  "  If  any  bankrupt  shall,  before  the  issuing  of  the  commissioQ,  have  contracted 
any  debt  payable  upon  a  contingency  which  shall  not  have  happened  before  the 
issuing  of  such  commission,  the  person  with  whom  such  debt  has  been  contracted 
may,  if  he  think  fit,  apply  to  the  commissiooers  to  set  a  value  on  such  debt,  and  the 
commissioners  are  hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such 
person  to  prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon ;  or  if 
such  value  shall  not  be  so  ascertained  before  the  contingency  shall  have  happened, 
prove  in  respect  of  such  debt,  and  receive  dividends  with  the  other  creditors,  not  dis- 
turbing any  former  dividends;  provided  such  person  had  not,  when  such  debt  was 
contracted,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed*" 
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3.  (Trtutees  of  s^ttlemeni.)  A  trader  upon  his  marriage  gave  a  bond  con- 
ditioned for  the  payment  of  ^3000,  to  be  settled  upon  himself  for  life,  with 
remainder  for  the  benefit  of  his  wife  and  children :  the  trustees,  upon  his 
bankruptcy,  were  held  to  be  entitled  to  prove  for  the  whole  sum  secured, 
and  to  retain  the  dividends  until,  by  accumulation,  they  make  up  the  whole 
trust  ftmd.   (Priddy  v.  Rose,  3  Mer.  86.) — Exp,  Titrpin  in  rare.  Brown,  443. 

SOLICITOR. 

The  solicitor  for  an  execution  creditor  will  not  be  permitted  to  act  as  a  com- 
missioner.— Exp.  Shum  in  mre.  Rose,  454. 

SUPERSEDEAS. 

{AcquiesceTtce.)  Some  years  after  the  issuing  of  a  commission,  the  bankrupt 
.  assighed  part  of  his  property  by  a  deed,  which  recited  the  commission  and 
the  proceedings  under  it :  Held,  that  this  was  such  an  acquiescence  as  pre- 
vented the  interference  of  the  Court  to  supersede  the  commission. — Exp, 
HaU,  354. 

WITNESS. 

A  bankrupt,  when  attending  commissioners,  is  protected  from  arrest  on  a 
capias  utiagatum..  (Exp.  Parker,  3  Yes.  554.) — Exp.  Hdsby,  355. 
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Gibb  y.  Mather,  8  Bing.  314 Bill  of  Exchange,  4 

6oody.  Cheeseman,  3  B.  &  AdoL  338 s .Agreement 

Orylls  y.  Dayies,  2  B.  &  Adol.  514 WitntM,  4 

6wilt  y.  Crawley,  8  Bing.  144   Practice,  7 

Han  y.  Willcox,  3  M.  &  M.  58 fiuiety 

Hallett  y.  Hague,  2  B.  &  Adol.  370 Patent 

Hanway  y.  Boultbee,  3  M.  fc  M.  15 Wilfullnjuiy 

Harrison  y. ,  1  Tyr.  531 Sheriff,  3 

Hathwaite  y.  Hood,  5  M.  &  P.  331    Wanant  of  Attorney 

Heath  V.  Sansom,  3  B.  &  Adol.  391 Promissoiy  Note,  3 

Helps  y.  Winteibottom,  3  B.  &  Adol.  431 Limitations,  Statute  of,  1 

Hlggins  y.  Scott,  3  B.  &  Adol.  413    » Limitatkms)  Statute  of,  3 

Hill  y.  Manchester  &  Salford  Water  Works  Comp.  3  B.&  Adol.  544 ..  Estoppel,  3 

Howell  y.  Ponlett,  8  Bing.  372 Practice,  9 

Humphreys  y.  Boyce,  3  M.  &  M.  140 £;yidence,  3 

Hurry  y.  Hickman,  3  M.  &  M.  136    Distress,  4 

tienney  y.  May,  3  M.  &  M.  66. Distress,  3 

Lawrence  y.  Miller,  2  M.  flc  M.  97 Insolvent,  3 

Lewb  y.  Branthwaite,  3  B.  &  Adol.  437 Copyhold,  3 

Lewis  y.  Knight,  8  Bing.  371   , Practice,  11 

Long  y.  Chubb,  5  C.  &  P;  55  libel 

Long  T.  Champion,  3  B.  fc  Adol.  384    • Eyidence,  10 
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Lovelock  V.  King,  2  M.  &  M.  60 •.. •.  ..Contract,  1 

Macarthy  V*  Smith,  8  Bing.  146 Practice,  6 

Madeiras  V.Hill,  8  Bing.  231 Charter-party 

Mahony  v.  Ashlin,  2  B.  &  Adol.  478 Bill  of  Exchange,  3 

Mann  V.  Lent,  10  B.  &  C.  877    Bill  of  Exchange,  6 

Martin  V.  Gell,  2  Tyr.  166 Bail,  2 

Mastennan  V.  Judson,  8  Bing.  224 , Amendment 

Mayor  and  Burgesses  of  Truio  v.  Bastion,  8  Bing.  276 Prescription 

Meredith  V.  Drew,  8  Bing.  141 Court  of  Kequeat*.  2 

Miller  v.  Travers,  8  Bing.  244  DwiMe 

M'Kone  V.  Wood,  5  C.  &  P.  1     I>og 

Monk  v.  Whittenbury,  2  M.  &  M.  81    '. Factor 

Mount  V.  Laikins,  8  Bing.  196 Witness,  7 

Nash  V.  Duncombe,  2  M.  &  M.  104 '» Stamp,  3 

Newman  V.  Hodgson,  2  B.  &  AdoL  422  BaU,  3 

Newton  V.  Newton,  8  Bing.  202    Practice,  12 

NichoUs  V.  Downs,  2  M.  &  M.  13 Insolvent,! 

Nixon  V.  Mayo,  2  M.  &  M.  76 Production  of  Deed 

Nuds  V.  Stephenson,  2  M.  &  M.  146 Partners 

Oxenham  V.  Clapp,  2  B.  &  Adol.  309 Executor 

Pain  V.  Beeston,  2  M.  &  M. 20 ..•  ..Evident, 9 

Paine  V.  Munton,  2  Tyr.  162    • B«il,  I 

Palmer  v.  Marshall,  8  Bing.  156    Practice,  4 

Parsons  V.  Chapman,  5  C.  &  P.  33 Theatre 

Permewan  V.  Mitchell  6  M.  &  P  267 Devise,  4 

PhUlips  V.  Headlam,  2  B.  &  Adol.  380 Insurance,  6 

Pirie  V.  Iron,  8  Bing.  143   Witness,  8 

Read  v.  Lee,  2  B.  &  Adol.  416 • Costs,  2 

Regulae  Generates •. • ^^  ^® 

Reynel  V.  Smith,  2  B.  &  Adol.  469  Attorney,  2 

Bex  V.  Abraham,  2  M.  &  M.  7   Practice,  3 

V.  Adey,  2  M.  &  M.  94  Witness,  5 

V.  Bartholomew  the  Great,  2  B.  &  Adol.  600 Custom 

V.  Carlile,  2  B.  &  AdoL  362  Error,  2 

V.  Collier,  6  C.  &  P.  160  County  Court 

V.  Cornish,  2  B.  &  AdoL  498  Poor,  2 

V.  Gingle,  2  M.  &  M.  71    Indictment 

V.  Inhabitants  of  Blackanton,  10  B.&  C.  792    Poor  Bale 

Countesthorpe,  2  B.  &  Adol.  487 Settlement,  8 

Crediton,  2  B.  &  AdoL  493    Setdement,  6 

Edmonton,  2M.  &M.24 Highway 

_-- Huntsham,  2  B.  &  AdoL  603 Settlement,  6 

St.  Nicholas,  Hereford,  10  B.  &  C.  832 Settlement,  1 

Pickering,  2B.  &  AdoL  267 Settlement,  7 

South  Killingholme,  18  B.  &  C.  302 Settlement,  3 

South  Newton,  10  B.&  A.  838 Settlement,  4 
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Bex  ▼.  Itthabitanti  of  Wooburn,  10  B.  k  C.  846 Settlement,  2 

^—  v.  Justices  of  Pembrokeshire,  2  B.  &  AdoL  391  Mandamus 

r.  Martin,  6C. &  P.  128 Manslaughter 

—  V.  Mndie,  2  M.& M.  128 lysplvent,  3 

v.  Neville,  2  B.  &  Adol.  299  Certiorari,  1 

V.  Palmer,  2  M. &  M.  70  '.. .  .Game,  2 

'•  V.  RusseU,  2  M.  £c  M.  122 Rape 

y.  Serle,  2  M.  £c  M.  76 '. Evidence,  4 

^-^  V.  Thompkins  and  others,  2  B.  &  Adol.  287    Certiorari,  2 

—  V.  Upon  Gray,  10  B.  &C.807   Poor,  1 

Richards  v.  Richards,  2  B.  &  Adol.  447 Husband  and  Wife,  1 

Rickett8v.Lewis,2Tyr.l6 Error,  1 

Right  dem.  Jefireyt  v.  Bncknell,  2  B.  Ac  Adol.  278 Estoppel,  1 

Robson  V.  Dmmmosdf  2  B.  &  Adol.  903 Partners,  2 

Baodys  v.  Hornby,  2  M.  &  M.  33 Attorney,  1 

Scarth  v.  Gardener,  5  C.  &  P.  38 Game,  1 

Selby  T.  HiUs,  8  Bing.  166 Arrest,  1 

Shaw  V.  Pope,  2  B.  &  Adol.  465 London 

Shott  T.  Streatfield,  2  M.  &  M.  8 Evidence,  8 

Shearman  v.  Barnes,  2  M.  £c  M.  69 Witness,  3 

Simpson  v.  Moss,  2  B.  &  Adol.  543 Hawker 

Smith  V.  Matthews,  2  M.  &  M.  151 Slander 

Smith  V.  Watson,  8  Bing.  235 Plea,  2 

Solita  T.  Yarrow,  2  M.  &  M.  133 Evidence,  5 

Stephens  v.  Wilkinson,  2  B.  &  Adol.  320 Contract,  2 

Stratford  and  Moreton  Railway  Company  v.  Stratton,  2  B.  &  Adol.  518 Joint 

Stock  Company 

Street  y.  Blay,  2  B.  &  Adol.  466 Warranty 

Sutton  v.  Clarke,  8  Bing  1 66 Practice,  1 

Taylor  t.  Gregory,  2  B.  &  Adol.  267  Practice,  18 

V.  Thompson,  6  M.  &  P.  266 Jury 

Thacker  y.  Moates,  2  M.  &  M.  79    Money  lent 

Thwaitetv.  Sainsbury Practice,  16 

Tie^bid  V.  The  King,  8  Bing.  204  Watercourse 

Vertoe  y.  Beasley,  2  M.  &  M.  21  . , Distress,  1 

Viflger  V.  Delegal,  2  B.  &  Adol.  671 ....Affidavit 

Walford  V.  Macchant,  2  B.  &  Adol.  316 Annuity 

W,ard  V.  Crocket,  6  C.  &  P.  10    Practice,  14 

Wells  V.  Fisher,  2  M.  &  M.  90 Witness,  6 

Welstead  v.  Levy,  2  M.  &  M.  138    Evidence,  3 

WJiarton V.  King,  2  M.  &  M.  96;  2  B.  &  Adol.  628 Award,  1,  2 

Whitehead  v.  Scott,  2  M.  &  M.  2 Evidence,  7 

Wilkins  v.  Jadis,  2  M.  &  M.  41  Bill  of  Exchange,  2 

Williams  v.  Goodtitle,  10  B.  &  C.  896    Will 

Wingfield  V.  Thajp,  10  B.  &  C.  786 Inclosure  Act 

Wilson  V.  Hoare,  2  B.  &  Adol.  360 *. Copyhold,  1 

Woodcock  ▼•  Nash,  8  Bing.  170  ^Landlord  and  Tenant,  1 
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Acraman  v.  Bristol  Dock  Company,  R.  &  M.  321 Pra^tict,  2 

Anonymous,  R.  &  M.  320 • ••«••«•«.  vliea,  1 

Aniold  T«  Congreave,  R.  &  M.  209 Will,  2 

Attorney  General  v.  Ackland,  R.  &  M.  243 Chaiitgr 

V.  Malim,  Y.  376 ,....Piactice»27 


Bato  ▼.  Bent,  R.  &  M.  224 

Bank  V.  Sladen,  R.  &  M.  216 Will,  3 

Barton  V.  Tattersall,  R.  &  M.  237 ,. InsolTeat 

Birch  V.  Rich,  R.  &  M.  156 Practice,! 

Bousher  V.  Watkins,  R.  &  M.  277 ,4,..Pl«adittg,9 

Bradshaw  v.  Bradshaw,  R.  &  M.  358 • Practioe*  14 

Breaks  ▼•  Collins,  Y.  317 Specific  Perfonnaaoe,  2 

ChineUi  V.  Chauvett,  R.  &  M.  303 ;  Y.  384 Practice,  7, 31 

Churchman  v.  Ireland,  R.  &  M.  250 Electimi,  3 

Clayton,  Exparte,  R.  &.  M.  369 Act  of  Parliammt 

Coates  V.  Clarence  Railway  Company,  R.  &  M.  181 • .  .Injunction,  3 

Collier  v.  Jenkins,  Y.  295 .Vendor  and  Parchaier»  3 

Collins  V.  Archer,  R.  &  M.  284. Notice 

Cooper  v.  Wyatt,  5  Mad.  482 Will,  i 

Coster  V.  Tumor,  R.  &  M.  311 Vendor  and  Purchaier,  3 

JPavies  V.  Bush,  Y.  341,358 I^gecy;  Lita,  3 

Daubiggin  v.  Bourne,  Y.  300 • Practice,  13 

Dod  V.  Herring,  R.  &  M.  153 Bankrupt 

Dove  V.  Everard,  R.  &  M.  231 Pleading,! 

Endo  V.  Caleham,  Y.  306 PkadiDg^3 

FellowesT.  Bank  of  England,  Y.  385 , Praetioe,33 

Ferguson  v.  Tadman,  R.  &  M.  331 Practice,  8 

Fletcher  V.  Glegg,  Y.  345 Praetiee,  24 

Foley,  Lord,  y.  Caslon,  Y.  373,  383 • ,  • . » PiActice,  36, 30 

Fowler  v.  Gaslike,  R.  &  M.  232 Will,  4 

Franklyn  V.  Colquhoun,  16  Ves.  218 PraiCtioe,  90 

Fraser  ▼•  Pigott,  Y.  354 ..WUI,  7 

Grafton  v.  Griffiths,  R.  &  M.  336 tnjuDelieB,  3 

Gray  t.  Campbell,  Smith  v.  Campbell,  R.  &  M.  223 Praetiee,  3,  4 

Greenwood  v.  Taylor,  R.  &  M.  185 , , , Meitgagee 

Grey  v.  Somerville,  R.  &  M.  338 Cnditor'a  Mi 

Hantford  v.  Stone,  3  S.  &  S.  195 • , .  .PrtetlM,  !0 

Hoggart  V.  Scott,  R.  &  M •  293   , .Specific  petfennaiioci  I 


In  re  Achley,  R.  &  M.  373 Lunatic 

Avery,  R.  &  M.  356 Practice,  12 

Buckle,  R.  &  M.  360 '. Practice,  16 

Fitch,  R.  &  M.  354 Practice,  10 

Thompson,  R.  &  M.  355 Practice,  11 

Johnson  v.  Telford,  R.  &  M.  244    Election,  1,  2 

Jopes  V.  Nixon,  Y.  359 ' Pleadiag,4 

V.  Scott,  R.  &  M.  255 Limitations,  SUtote  of,  1 

Leake  v.  Nalder,  R.  &  M.  357 Practice,  13 

Lnehiogton  ▼.  Sewell,  R.&M.  169;  8,C.  1  Fym.  435 WiH,  6 

Lynn  v.  Ashton,  R.  &  M.  181   Powtr 

MeDdixabelv.  HuUett,  Bird  v.  Hustbr,  R.  &  M.  324, 325 Praetiee,  5 

Moimcaster,  Lord,  v.  Braithwaite,  Y.  382  Practice,  29 

Newton t.  Beresfotd,  Y.377 Practice,  28 

Norton  V,  Wood,  R.  &  M.  178 , Undertaking 

Parker  v.  Aloock,  Y.361 Oaming 

Payney.  Low,  R.  &  M.  223 Inftint 

Peane  v.  £dmondes,  Y.  357 Practice,  25 

Poole  V.  Poole,  Y.  331    Marriage  Act,  I 

Potts  V.  Curtis,  Y.  304,  343   Practice,  18,  22 

Powell  V.  Wood,  R«&M.  354 Practke,9 

Prichard  v.  Draper,  R.  &  M.  191 Partnership,  1,2;  Solicitor 
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Reynolds  v.  Warring,  Y.  346 *..«.* .  .Specific  Performance,  3 

Sherry.  Coates,  R»  &  M.  159 i Injunction,  1 

Southali  y. ,  Y.  308 » Practice  21 ;  Sunony 

Sheven  v.  Vanderhorst,  R.  &  M.  247 Limitations,  Statute  of,  2 

Townshend  v.  Champemoune,  Y.  344 * Practice,  23 

Vaudry  V.  Geddes,  R.  &  M.  203    ; Will,  1 

Walmsley  v.  Froud,  R.  &  M.  334  Practice,  8 

Warrington  v.  Sadler,  Y.  283 Tithes,  1,  2 

Watson  v.  Reid,  R.  &  M.  236 Laches 

White  V.  Hall,  R.  &  M.  332  Practice,  7 

Wickens  y.  Townshend,  R.  &  M.  362 Lien,  2 

Wood  y.  Westalli  Y.  305 , ..,,...... Practice,  19 
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Cadley,  exp.  in  mre.  Hunter,  1  Mont.  p.  352 Betition,  1 

Cox,  exp.  p.  390  Practice,  3 

Cracklow,  exp.  in  mre.  Feet,  p.  353 Petition,  2 
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Davis^  exp.  in  mre.  of  Wentwortb,  p.  297 .Pfoof,  1 

Fletcher,  exp.*  p,  354. .Costs,  2 

Goodwin^  in  rare.  p.  305. « .Evidence 

Hall,  exp.  p.  354 Supersedeas 

Helsby,  exp.  p.  355 Witness 

James,  exp.  in  mre.  Hughes,  p.  454 Commission 

Langley,  exp.  p.  355    Practice,  2 

Lynch,  exp.  in  mre.  Lynch,  p.  453 Act  of  Bankruptcy 

Lynch,  exp.  in  mre.  Thornton,  p.  364 Costs,  1 

Moult,  exp.  in  mre.  Barrow  and  Geddes,  p.  321    Proof,  2 

Ogle,  exp.. in  mre.  Hurst,  p.  350 «...<. .  .Interest 

Payne,  exp.  in  mre.  Saunderson,  p.  455 <> Practice,  5 

Shepley,  exp.  in  mre.  Wright,p.  453  . .  ...-.•. , ... .  .v. .  .v. Practice,  1 

Shum,  exp.  in  mre.  Rose,  p.  454 Solicitor 

,      .             ^                        .      •             ... 
Todd,  exp.  in  mre.  Turner,  p.  455 • .  .Practice,  4 

Turpin,  exp*  in  mre.  Brown,  p.  443  ......«.......»...•«.«•.<..•  «..4..Pioof,d 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 


(2  William  IV.) 

Cap.  1. — An  Act  for  uniting  the  Office  of  the  Surveyor  General  of  His  Ma- 
jesty's Works  and  Public  Buildings,  with  the  Office  of  the  Commissioners 
of  His  Majesty's  Woods,  Forests,  and  Land  Revenues,  and  for  other 
Purposes  relating  to  the  Land  Revenues.  [13th  February,  1832.] 

Cap.  2. — An  Act  to  provide  for  the  taking  in  and  Payment  of  outstanding 
Lottery  Tickets.  [13th  February,  1832.] 

Cap.  3. — An  Act  to  authorize  the  Application  of  Part  of  the  Land  Revenue 
of  the  Crown  for  the  Completion  of  the  Repair  and  Improvement  of 
Buckingham  Palace.  [13th  February,  1832.] 

Cap.  4. — An  Act  for  more  effectually  preventing  Embezzlements  by  Per- 
sons employed  in  the  Public  Service  of  His  Majesty.  [13th  Feb:  1832.] 
S.  1.  So  much  of  the  50th  Geo.  3,  c.  59,  as  relates  to  the  embezzle- 
ment of  money  or  securities  for  money  issued  for  public  services,  is  re- 
pealed, except  as  to  offences  committed  before  the  passing  of  this  act.  If 
any  person,  after  the  passing  of  this  act,  employed  in  the  public  service 
of  his  Majesty,  and  entrusted  by  virtue  of  such  employment  with  the 
receipt,  custody,  management,  or  controul  of  any  chattel,  money,  or  va- 
luable security,  shall  embezzle  the  same,  or  any  part  thereof,  or  fraudu- 
lently apply,  or  dispose  of  the  same  or  any  part  thereof,  every  such  of- 
fender shall,  in  England  and  Ireland,  be  deemed  guilty  of  felony,  and  in 
Scotland,  of  a  high  crime  and  offence,  and  on  conviction  be  liable  to  be 
transported  for  any  term  not  exceeding  fourteen,  nor  less  than  seven 
years,  or  to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  three  years. 

S.  2.  Every  tally,  order,  or  other  security,  entitling,  or  evidencing  the 
title  of,  any  person  or  body  corporate  to  any  share  or  interest  in  any 
public  stock,  or  fund,  of  the  United  Kingdom,  or  of  Great  Britain,  or  of 
Ireland,  or  of  any  foreign  state,  or  to  any  share  or  interest  in  any  fund 
of  any  body  corporate,  company,  or  society,  or  to  any  deposit  in  any 
Savings'  Bank,  and  every  debenture,  deed,  bond,  bill,  note,  warrant. 
order,  or  other  security  whatsoever  for  money  or  for  payment  of  money, 
whether  of  this  kingdom  or  of  any  foreign  state,  and  every  warrant  or 
order  for  the  delivery  or  transfer  of  any  goods  or  valuable  thing,  shall  be 
deemed  to  be  incbided  in  the  words  ''  valuable  security.'' 

S.  3.  Any  number  of  distinct  acts  of  embezzlement,  or  fraudulent 

application  or  disposition,  not  exceeding  three,  and  committed  within 

six  calendar  months  from  the  first  to  the  last,  may  be  included  in  one 

indictment;  where  the  offence  shall  relate  to  any  money  or  valuable 
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security,  the  allegation  in  the  indictment  may  be  of  the  embezzlement  or 
fraudulent  application  or  disposition  of  money,  without  specifying  any 
particular  coin  or  valuable  security ;  and  such  allegation,  as  regards  the 
deif^nption  of  property^  shall  be  sustained  by  proof  of  the  embezzlement 
of  any  amount,  though  the  particular  species  of  coin  or  valuable  security 
of  which  such  amount  was  composed  be  not  proved,  or  if  the  offender 
shall  be  proved  to  have  embezzled  any  piece  of  coin  or  valuable  security, 
or  any  portion  of  the  value  thereof,  although  such  piece  of  coin  or  valuable 
security  may  have  been  delivered  to  him  in  order  that  some  part  of  the 
value  thereof  should  be  returned  to  the  party  delivering  the  same,  aod 
although  such  part  shall  have  been  returned  accordingly. 

.  S.  4.  In  the  order  of  committal  or  indictment  the  property  may  be 
described  as  the  king*s. 

S.  5.  Every  offender  may  be  indicted  and  tried  in  the  county  or  plaoe 
in  which  he  shall  be  apprehended,  or  where  the  offence  was  committed. 
S.  6.  This  act  may  be  amended  this  session. 

Cap.  5. — An  Act  to  provide  for  the  carrying  on  the  Business  of  the  Court 
of  Session  in  Scotland  when  interrupted  by  the  death  or  necessary  ab- 
sence of  any  of  the  Judges  thereof.  [13th  February,  1832.] 

Cap.  6. — An  Act  to  apply  certain  Sums  to  the  Service  of  the  Year  One 
thousand  eight  hundred  and  thirty-two.  [20th  February,  1832.] 

Cap.  7. — An  Act  for  the  Relief  of  his  Majesty's  Subjects  in  Ireland  being 
Protestants  of  the  Established  Church,  and  to  Repeal  an  Act  passed  in 
the  Parliament  of  Ireland,  in  the  Tliirty-third  Year  of  the  Reign  of  his 
Majesty  Kin^  George  the  Third,  intituled.  An  Act  to  remove  some 
Doubts  respecting  Persons  in  Office  taking  the  Sacramental  Test, 

[20th  February,  1832.] 

Cap.  8. — ^An  Act  for  continuing  to  his  Majesty  for  One  Year  certain  Duties 
on  Personal  Estates,  Offices,  and  Pensions  in  England  for  the  Service  of 
the  Year  One  thousand  eight  hundred  and  thirty- two.    [20th  Feb.  1832.] 

Cap.  9.  —An  Act  to  amend  Two  Acts  passed  in  the  Fifty-eighth  and  Fifty- 
ninth  Years  of  the  Reign  of  bis  Majesty  King  George  the  Third,  for 
establishing  Fever  Hospitals,  and  for  preventing  Contagious  Diseases  in 
Ireland.  [20th  February,  1832.] 

Cap,  10. — An  Act  for  the  Prevention,  as  &r  as  may  be  possible,  of  the 
Disease  called  the  Cholera,  or  Spasmodic  or  Indian  Cholera,  in  England. 

[20th  February,  1832.] 

Cap.  11. — An  Act  for  the  Prevention,  as  far  as  may  be  possible,  of  the 
Disease  espied  the  Cholera,  or  Spasmodic  or  Indian  Cholera,  in  Scotlvid. 

[20th  February,  1833.] 

Cap.  12. — ^An  Act  for  raising  the  Sum  of  Twelve  Millions  by  £|zchequer 
Bills,  for  the  Service  of  the  Year  One  thousand  eight  hundred  and  thirty- 
two.  [20th  February,  1832.] 

Cap.  13.— An  Act  to  repeal  so  much  of  an  Act  passed  in  the  Parliament 
of  Ireland  in  the  Twenty-sixth  Year  of  tlie  Reign  of  his  Majesty  King 
Geoige  the  Third,  as  provides  for  the  applotting  and  levying  of  Present- 
ments off  the  Baronies  of  Saint  Sepulchres  and  Danore,  in  a  muuier 
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'  di Arent  from  that  provided  for  th«  other  Baronies  of  the  County  of 
Dublin.  [20th  February,  1832.] 

CAP.'l4.--*Aa  Act  to  authorize  the  payment  out  of  the  Consolidated  Fund 
t(  a  sum  of  money  towards  the  erection  of  certain  Revenue  Buildiiigs 
at  liverpool.  [84lfa  March,  18a^.] 

tlAp.  15. — ^An  Act  to  enable  His  Majesty's  Postmaster  General  to  extend 
the  Aoooramodation  by  Post,  and  to  regulate  the  Privilege  of  Franking 
in  Ireland,  and  for  other  purposes  relating  to  the  Post  Office. 

[94th  March,  1832.] 

Cap.  16.— An  Act  to  consolidate  and  amend  the  Laws  regulating  the 
granting  and  issuing  of  Permits  for  the  removal  of  Goods  under  the  Laws 
of  Excise.  [1l4th  March,  1832.] 

S.  1.  All  permits  for  the  removal  of  commodities  in  Great  Britain 
07  Ireland,  for  the  removal  of  which  a  permit  is  or  shall  be  required  by 
any  act  now  in  force,  or  hereafter  to  be  passed,  relating  to  the  excise, 
shall  be  made  under  the  powers  and  directions  of  this  act. 

S.  2.  •  Commissioners  of  Excise  shall  provide  moulds  or  frames  for 
making  paper  to  be  used  for,  and  plates  and  types  for  printing,  permits : 
and  no  permit  shall  be  printed,  written,  or  granted,  but  on  paper  so 
provided. 

S.  3.  Every  person  (not  being  authorised  by  the  commissioneirs,)  Who 
shall  make,  or  assist  in  making,  or  shall  knowingly  have  in  his  posses- 
sion^ any  mould  or  irame  having  therein  the  words  **  Excise  Office,^^  or 
any  other  words,  figures,  or  devices,  peculiar  to  and  appearing  in 'the 
substance  of  the  paper  used  for  permits;  and  every  unauthorised 
person  making  paper  in  imitation  of  paper  used  for  such  permits ;  And 
every  unauthorized  person  who  shall  knowingly  have  in  his  possession  any 
such  paper,  or  who  shall  counterfeit  the  plates  or  types  used  by  the  com- 
missioners of  Excise  for  the  purpose  of  printing  the  paper  used  for  permits, 
shall  be  deemed  a  felon,  and  be  transported  for  seven  years,  or  im- 
prisoned for  not  less  than  two  years. 

S.  4.  Every  person  who  shall  forge  or  counterfeit  any  permit,  or  any 
impression  or  device  appointed  by  the  Commissioners  of  Excise  to  be 
put  on  such  permit,  or  who  shall  utter,  or  knowingly  and  willingly 
receive,  any  forged  or  counterfeited  permit,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  be  transported  for  seven  years,  or  fined  and  im- 
prisoned at  the  discretion  of  the  court. 

S.  5.  A  request  note  to  be  produced  by  or  on  behalf  of  persons  requiring 
permits. 

S.  6.  The  request  note  shall  contain  the  date  thereof,  the  name  of  the 
places  from  and  to  which  the  commodities  are  to  be  carried,  the  mode 
of  conveyance,  the  real  name  of  the  persoiis  by  and  to  whom  sent ;  and, 
in  case  of  a  company  or  partnership,  the  name  of  the  firm,  together  with 
such  other  particulars  as  the  commissioners  shall  direct ;  such  note  shall 
be  signed  by  the  party  requiring  the  permit,  or  his  known  clerk  or  ser- 
vant :  -prbvided  that  no  such  request  note  shall  be  liable  to  any  stamp 
duty. 

K  K  S 
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S.  7.  Permits  to  be  made  out  in  coaforoiity  with  the  request  notes, 
and  in  sach  form  as  the  Commissioners  of  Excise  shall  direct. 

S.  8.  Every  permit  shall  limit  the  time  during  which  it  is  to  be  in 
force,  and  if  not  used  within  the  time  shall  be  returned ;  if  it  shall  not 
be  returned,  and  upon  taking  an  account  of  the  stock  remaining  in  the 
bands  of  the  person  from  whose  stock  the  commodities  were  authorized 
to'be  removed,  there  shall  not  appear  a  sufficient  decrease  to  answer  the 
removal  of  the  commodities  mentioned  in  the  permit,  then  such  person 
shall  forfeit  the  like  quantity  of  commodities  so  permitted  to  be  removed 
and  not  removed  accordingly,  and  the  same  may  be  seized  by  any  officer 
of  excise :  and  in  case  such  commodities  shall  be  removed,  but  not  re- 
'  ceived  into  the  stock  of  the  person  to  whom  they  are  mentioned  in  the 
permit  to  be  sent,  then  such  commodities  shall  be  deemed  to  be  goods 
removed  without  permit,  and  shall  be  forfeited  and  seized  accordingly. 

S.  9.  Goods  seized  which  have  been  delayed  by  unavoidable  acci- 
dent or  necessity,'  may  be  restored  to  the  owner  on  proof  given. 

S.  10.  Every  person  sending  out,  delivering  or  receiving  goods,  (for 
the  removal  of  which  a  permit  is  required,)  without  a  permit,  shall  ^rfeit 
for  every  such  offence  two  hundred  pounds. 

S.  11.  All  commodities,  for  the  removal  whereof  a  permit  is  required, 
'which  shall  be  removed  without  permit;  shall  be  forfeited;  apd  the 
*  carrier  or  other  person  removing  them  shall  forfeit  two  hundred  pounds. 
'*  S.  12.  lb  any  action  or  suit  on  any  bond,  bill,  note  or  contract,  where 
the  whole  or  part  of  the  consideration  thereof  shall  be  for  the  value  of 
commodities  for  the  removal  of  which  a  permit  is  required,  and  for 
which  a  proper  permit  shall  not  have  been  given,  the  defendant  may 
plead  and  give  in  evidence  that  such  commodities  were  delivered  with* 
out  a  permit  accompanying  them ;  and  if  the  jury  shall  find  accordingly, 
a  verdict  shall  be  given  for  defendant :  and  if  the  price  of  such  commo- 
dities have  been  paid,  the  same  may  be  recovered  within  twelve  calendar 
months  after  payment,  in  an  action  of  debt  or  on  the  case. 

S.  13.   Every  person  who  shall  forge  or  counterfeit  any  request  note,  or 

-  make  use  of  the  name  of  any  trader  entitled  to  obtain  permits,  for  the  pur* 

'  pose  of 'fraudulently  obtaining  a  permit ;  or  who  shall  fraudulently  alter  or 

obliterate  any  permit,  or  who  shall  knowingly  give  or  receive  any  altered, 

obliterated,  or  untrue  permit,  or  who  shall  knowingly  use  or  employ  any 

permit,  so  as  that  any  account  of  any  stock  checked  by  any  officer  of 

.    excise  by  such 'permit  shall  or  may  be  evaded,  shall  for  every  offence 

forfeit  500/.,  and  all  commodities  removed  with  such  permit  shall  be 

,  *  forfeited.  .  -     « 

S.  14.  Where  goods  shall  be  liable  to  be  seized  for  want  of  a  ^tapet 
permit,  the  casks  and  other  vessels,  &c.  containing  the  same,  an4  the 
conveyance  used  in  conveying  them,  shall  also  be  forfeited. 
<  '  S.  14.  Every  officer  delivering  out  a  false  permit,  or  giving  false  credit 
in  the  stock  of  any.person,  so  as  to  enable  such  person  falsely  to  obtain  a 
permit,  shall  be  guilty  of  a  misdemeanor,  and  liable  to  fine  and  inapriaon' 
ment. 
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.  S,  16.  Private  persons  mjiy  obtain  permits  on  making  a  declaration  that 
the  duties  have  been  paid  on  the  goods  to  be  Removed;  and  if  sent  to  ano- 
ther per3on,  that  they  have  not  been  sold  to  such  person. 
S.  17.  Any  person  making  a  false  declaration  shall  forfeit  100/. 
S.  18.  Goods  seized  shall  be  condemned,  notwithstanding  a  permit  shall 
have  been  obtained,  unless  proof  is.  made  that  .the  duties  have  been  paid. 
S.  19.  On  the  trial  of  any  information,  suit,  or  action,  the  counterpart 
pf  a  permit  may.  be  admitted  in  evidence. 

S.  20.  So  much  of  the  23  Geo.  3.  c.  70.  and  of  the  59  Geo.  3.  c.  t07. 
as  relates  to  permits,  is  repealed. 
S.  21.  Provided  that  nothing  in  this  act  shall  be  construed  to.  vary  the 

>  provisions  of  any  other  actxegulating  the  granting  of  permits  in  reference 
to  any.  particular  trade. 
S.  23.  This  act  may  be  repealed  or  altered  this  session. 
S.  24.  To  commence  April  5, 1832. 

Cap.  it."— An  Act  to  repeal  an  Act  passed  in  the  Seventh  Year, of  his  late 
Majesty  King  George  the  Jourth,  intituled,  An  Act  to  amend  the  Law  of 
Ireland  respecting  the  Assignment  and  Subletting  of  Lands  and.  Tene- 
ments, and  to  substitute  other  provisions  in  lieu  thereof. 

[24th  March,  1832.] 

Cap*  1 8.-7- An^  Act  for  continuing  an  Act  passed  in  the  First  .Year,  of  his 
present  Majesty  for  punishing  Mutiny  and  Desertion,  and  for  the  better 
payment  of  the  Army  and  their  Quarters.  [24th  March,  1832.] 

Cap.  19. — An  Act  for  continuing  an  Act  passed  in  the  First  Year  of  his  pre- 
sent Majesty,  for  the  regulation  of  his  Majesty's  Royal  Marine  Forces 
while  on  Shore.  [24th  March,  1832.] 

Cap.  20. — ^An  Act  to  provide  for  the  Sale,  Manufacture,  and  Consumption 
of  Tobacco  grown  in  Ireland  before  the  First  Day  of.  January,  One  thou- 
sand eight  hundred  and  thirty-two.  .    [24th  March,  1832.] 

Cap.  21. — An  Act  to  repeal  several  Acts  of  the  Parliament  of  Ireland,  im- 
posing Restrictions  upon  the  Coal  Trade,  and  to  regulate  the  same. 

[24th  March,  1832.] 

Cap.  22.— An  Act  for  granting  to  his  Majesty,  until  the  Tenth  Day  of  Oc- 
tober One  thousand  eight  hundred  and  thirty-two,  certain  Duties  on 
Sugar  imported  into  the  United  Kingdom  for  the  Service  of  the  Year 
One  thousand  eight  hundred  and  thirty-two.  [3d  April,  1832.] 

Cap.  23. — An  Act  for  the  regulation  of  his  Majesty's  Royal  Marine  Forces 
while  on  Shore.  [9th  April,  1832.] 

Cap.  24. — An  Act  to  Indemnify  such  Persons  in  the  United  Kingdom  as  have 
omitted  to  qualify  themselves  for  Offices  and  Employments,  and  for  ex- 
tending the  Time  limited  for  those  Purposes  respectively,  until  the  Twenty- 
fijfUi  day  of  March  One  thousand  eight  hundred  and  thirty-three,  to  per- 
mit such  Persons  in  Great  Britain  as  have  omitted  to  make  and  file  Affi- 
davits of  the  Execution  of  Indentures  of  Clerks  to  Attorniesand  Solicitors, 
to  make  and  file  the  same  on  or  before  the  first  day  of  Hilary  Term  One 
thousand  eight  hundred  and  thirty- three,  and  to  allow  Persons  to  make 
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and  file  tuchAffidavits,  althougli  the  Penotts  whom  they  served  hvre  peg- 
lected  to  take  out  their  annual  Certificates.  [9th  April,  1832.] 

Cap.  25. — An  Act  to  extend  and  render  more  effiectual  Two  Acta  of  the  First 
and  Second  and  Tliird  Years  of  his  late  Majesty  King  George  the  Fburth, 
respecting  tlie  Estates  thereby  rested  in  the  principal  Officers  of  the  Ord- 
nance, and  Uf  fodlitete  the  Public  Business  in  the  Ordnance  Department. 

[9th  April,  1832.] 
Cap.  26. — ^An  Act  to  authorize  the  Commissioners  for  auditmg  Ae  Public 
Aceoubts  of  Great  Britain  to  examine  and  audit  Accounts  of  the  .Receipt 
and  Expenditure  of  Colonial  Revenues.  [9th  April,  18S9.] 

-Cap.  27.*— An  Act  for  alteribg  and  amending  an  Act  patsed  in  thtt  present 
'    Session  of  Parliament  for  the  Prevention,  as  far  as  may  be  poeaible,  of 
the  Disease  called  the  Cholera,  or  Spasmodic  or  tndian  Cholera,  in  Scot- 
land. [9th  Aprils  1832.] 
Cap.  28. — ^An  Act  for  Punishing  Mutiny  and  Desetttmi,  and  for  the  better 
Payment  of  tbe  Army  and  their  Quarters.                     [9th  April,  1882.] 
Cap.  29. — ^An  Act  to  reduce  the  Allowance  on  Spirits  made  from  Malt  only 
•     in  Scotland  and  Ireland.  [9th  April,  1862.] 
Cap.  30.— An  Act  to  apply  the  Sum  of  Three  Millions  out  of  the  Coasoli- 
^     dated  Fund  to  the  Service  of  the  Year  One  thousand  eight  hundred  and 
thirty-two.  [9th  April^  1882.] 
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ComptB  Gin€ral  de  V Administration  de  la  Justice  CiviU  en  France  pendant  les  dix 
annies  6eoulies  depuis  Vannie  Judiciaire  1820-1821,  jusques  tt  y  eompris  Vannit 
Judiciaire  1829-1830;  pr^setUi  au  Rot  par  le  Garde  det  Sceaiut,  Mintitre  Secrf' 
taire  d*Stat  au  Dfyartement  de  la  Justice.    Paris,  1831. 

£The  Report  prefixed  to  the  eceount,  (which  conusts  entirely  of  figuMe*)  gams  up 
the  results  es  shortly  as  it  would  be  well  possible  foriw  to  state  them ;  and  as 
few  (if  any)  but  those  who  read  French  with  facility  are  likely  to  be  interested 
in  the  document, '  we  are  induced  to  print  the  whole  of  it  untranslated,  and  pie- 
dsely  as  it  stands.  Indeed  it  did  not  arrive  time  enough  for  U4  to  translate  it  if 
#e  wonld*  A  detailed  account  of  the  Courts  and  procedure  of  France  will  be 
found  in  our  first  volume.] 

RAPPORT  AU  ROI. 

Sire, — I^e  compte  rendu  de  rAdministration  de  la  Justice  criminelle  en  tnxkct 
a  6t^  accueilfi  avec  faveur,  tant  dans  Tint^rieur  du  royaume  que  dans  les  pays 
Strangers.  II  a  permis,  dans  beaucoup  de  questions  importantes,  de  substituer  des 
documebs  pr6cis  a  des  g6n^ralit6s  souvent  trompeuses ;  il  a  r^pondu  au  besoin 
qu'^prouvent  tous  les  bons  esprits  d'introduire  dans  la  legislation  la  m^thode  exp£- 
rimentale,  et  d'appuyer  sur  la  pratique,  par  une  observation  exacte  des  faits,  les 
conceptions  f(§condes  des  plus  seines  th^ries.  Le  compte  de  TAdministration  de 
la  Justice  civile  m^rite  d'etre  rendu  public  comme  celui  de  la  Justice  criminelle ; 
le  mdme  int^r^t  doit  s'y  attacher ;  les  mimes  secours  pratiques  et  scientifiques 
doivent  en  sortir. 

C'est  dans  la  vue.  Sire,  d'augmenter  les  mat^riaux  de  la  statistique  judiciaire, 
et  de  servir  les  progres  d*une  science  utile  et  honorable  pour  la  France,  que  j*ai 
Vhonneur  de  presenter  a  Votre  Majesty  F^tat  des  travaux  de  la  Cour  de  cassation, 
des  Cours  royales,  et  des  Tribunaux  de  premiere  instance,  en  matidre  civile,  pendant 
le  cours  de  dix  ans,  ^oul^s  depuis  Tann^  judiciaire  1820-1821  jusques  et  y  eom- 
pris Tann^e  judiciaire  1829-1830. 

Get  6tat  n'est  encore  qu*un  essai  trop  incomplet.  A  ne  le  comparer  m^e  qu'i 
la  statistique  criminelle,  on  ne  pent  s*emplcher  de  reconnaitre  qu'il  lui  est  fort 
inf^rieur;  mais  Timperfection  de  ce  travail  ne  m'a  pas  sembl6  un  motif  suffisant 
pour  renoncer  aux  avantages  de  sa  publication.  11  sera,  par  la  suite»  susceptible 
de  d^veloppemens  importans  auxquels  il  a  fallu  reoouQer  pour  cette  premiere  fois ; 
par  exemple,  il  ne  comprend  pas  la  totality  des  afiaires  soumises  aux  Tribunaux,  et 
ne  pr^nte  que  celles  qui  ont  ^t^  inscrites  aux  r61es ;  les  decisions  sur  requite,  les 
procedures  d'ordre,  les  expropriations,  n'y  sont  pas  port^es ;  les  afiaires  n*y  sent 
pas  divis^es  suivant  leur  nature,  mais  compt^es  en  masse.  Je  desire  introduire 
ees  rens^gnemens  dans  les  comptes  ulterieurs.  J'ad  indiqui  dis  i  present,  pottr 
donner  une  mesure  plus  exacte  des  occupations  de  cheque  si^ge,  les  arrlts  et  juge- 
mens  de  police  correctionnelle,  ainsi  que  les  jugemens  rendus  en  matiire  commer- 
ciale  par  les  Tribunaux  dvils,  qui,  a  difaut  de  Tribunaux  sp^ciaux,  conna&sent 
de  cette  demilre  matiere.  Quant  k  ce  qui  conoeme  la  Cour  de  cassation,  j'ai 
donne  la  totality  de  ses  travaux,  en  y  comprenant  les  arrlts  qu'elle  a  rendus  en 

jnatiere  criminelle. 

L'Etat  est  divis^  en  deux  parties.  La  premilre  contient  la  Cour  de  cassation, 
et  les  Cours  royales  avec  les  Tribunaux  de  premiere  instance  du  ressort  de  chacune 
d'elles,  dans  un  ordre  alphab^tique ;  elle  se  termine  par  une  recapitulation  gen^rale. 
Dans  la  seconde  partie,  les  Coura  royales  et  les  Tribunaux  de  premiere  insfamoe 
sont  peseatfo  et  daises,  d'abord  d'aprls  le  nombre  de  Chambrei  ou  de  Magisttatt 


404    Report  on  the  Admimetration  qf.Ju$tice  in  France. 

qui  leB  composent;  pais,  dans  chacune  de  ces  series  JifiereDtes,  d'apies  k  nombie 
des  afiaires  poriies  aii  rdle. 

Ce  travail,  en  appelant  Tattention  publiqae  sur  I'^tat  compaiatif  des  travaux  des 
divers  Tribunaux  de  France,  aura  pour  effet  d|6clairer  les  tentatives  d'am^Uorations 
qui  pourront  ^tre  projet^  dans  Tadministration  de  la  Justice.  II  aidera  a  juger 
les  regies  qui  ont  6t6  suivies  pour  T^tablissement  et  la  composition  des  Tribonaox, 
a  appr^er  les  demandes  assez  fr^uenies  en  augmentation  de  Juges^  «n  creation 
des  Tribunaux  de  commerce,  en  reduction  ou  en  augmentation  du .  norabre  des 
Officiers  minist^riels.  II  aura  surtout  pour  r^sultat  de  mettre  cbaque  Si^  a  m6me 
de  comparer  sa  situation  avec  celle  des  autres  Tribunaux,  et  il  portera  les  Magistrats 
a  rechercher  les  causes  qui  pourraient  retarder  dans  quelques  locality  la  distribu- 
tion de  la  Justice. 

Permettez-moi,  Sire^  de  signaler  a  Tattention  de  Votie  Majesty  quelquea-iuis 
des  aper9us  qui  peuvent  ressortir  de  I'ensemble  de  ce  travail. 

Le  nombre  total  des  affaires  inscrites  aux  rdles  des  Tribunaux  de  premiere 
instance  du  Royaume,  pendant  les  dix  demieres  ann6es,  est  de  1,210,556.  En 
cherchant  le  rapport  de  ce  chiffie  a  celui  de  la  population,  qui  s'ileve  a  31,858,394 
babitans,  d'apres  le  dernier  recensement  officiel  ou  trouve  qu'il  est  de  1  a  26,  c'est- 
a-dire,  qu'il  y  a  un  proces  en  dix  ans  sur  26  individus.  Lorsque,  de  ce  r^sultat 
general,  on  descend  a  Texamen  particulier  des  616mens  dont  il  se  compose  dans  le 
.ressort  de  chaque  Cour  royale,  on  trouve  que  ce  rapport  se  proportionne  ainsi  qu'il 
suit : — 

Dans  le  ressort  de  la  Cour  royale  de  Besanf  on,  le  terme  est  celui  du  rapport 
moyen  de  1  a  26 ;  pour  le  ressort  de  la  Cour  royale  de  Bordeaux,  il  est  de  1  a  25 ; 
Toulouse,  1  a  23 ;  Pau,  1  a  22 ;  Caen,  1  a  21 ;  Colmar,  1  a  21 ;  Paris,  1  a  21 ; 
Rouen,  1  a  21 ;  Bourges,  1  a  20 ;  Lyon,  1  a  20 ;  Montpellier,  1  a  20 ;  Riom^  1  & 
19;  Grenoble,  1  a  15  3  Nhnes,  1  a  15. 

Dans  le  ressort  des  Cours  suivantes,  au  contraire,  le  nombre  des  litiges,  piopor- 
tioonellement  a  la  population,  est  au-dessons  du  terme  moyisn. 

Le  rapport,  pour  le  ressort  de  la  Cour  d'Aix,  est  de  1  a  28  j  Dijon,  1  a  29 ; 

'  Agen,  1  a  30 ;  Bastia,  1  a  32 ;  Metz,  1  a  34  ;  Nanci,  1  a  35 ;  Orleans,  1  6  35 ; 

Amiens,  1  a  38 ;   Poitiers,  1  a  48 ;  Douai,  1  a  60  ^   Angers,  1  a  66 ;  Rennes, 

I  a  95. 

L'itude  des  causes  auxquelles  tiennent  ces  diffi^rences  m^rite  toute  Tattention 
des  publicistes.  Quant  a  leur  r^sultat,  on  pent  des  a  present  en  condoie  que  le 
nombre  des  proces  n'est  pas  en  proportion  n6cessaire  avec  le  chiffre  de  la  popula- 
tion. C'est  ce  dernier  cbiflTre  qui,  dans  ritablissement  de  notre  organisation  judi- 
ciaire,  a  €t^  pris  pour  base  du  noinbre  de  chambres  ou  de  magistrats  qui  ont  M 
.attribu^s  aux  diverges  Cours  du  Royaume,  et  aux  Tribunaux  d'anondisaemens. 
Ainsi  la  Cour  de  Grenoble  est,  dans  Tordre  de  population  la  dix-huitieme,  et  la 
cinquieme  par  le  nombre  des  affaires  port6es  aux  rdles  des  Tribunaux  de  premiere 
instance  du  ressoit.    Le  non^bre  des  proces  y  est  de  1  sur  15  individus  en  10  ans. 

II  en  est  de  m^e  de  Nimes,  qui  est  la  seizieme  Cour  dans  Pordre  de  la  population, 
et  la  quatrieme  par  le  nombre.des  affaires.  La  Cour  de  Rennes,  ou  les  proces  sont 
de  1  sur  95,  est,  dans  Tordre  de  population,  la  deuxieme,  et,  par  le  nombre  des 
afiaires,  seuleraent  la  vingt-troisieme.  La  Cour  d' Angers,  ou  les  proces  sont  de  1 
sur  66,  est  la  n^uvieme  dans  Tordre  de  population,  et  la  vingt-sixidme  par  le 
nombre  des  afiaires.  La  Cour  de  Douai  est  la  troisieme  dans  I'ordre  de  population, 
et  la  vingt-deuxieme  par  le  nombre  des  affaires. 

Le  nombre  des  proces  n'est  pas  davantage,  en  rapport  avec  I'^tendue  superficieUe. 
Ainsi  les  ressoils  des  Cours  de  Paris  et  de  Rennes  ofiinent,  a  une  faible  dUfi^rence 
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prdsy  la  m^e  ^tendbe  siqiierficieUe.  La  piemiere  comprend  3,980,059  hectares,, 
et  la  Conr  de  Renoes  3,607,423  hectares;  et  cepeodaht,  dans  le  ressort  de  la Cour 
de  Paris,  le  Dombre '  des  litiges  port^s  dervant  les  Tribunauz  de  premidre  instance 
dn  ressort  a  hMh  de  139,317,  et,  dans  la  Cour  de  Rennes,  il  n'a  kXk  que  de  26,358. 

La  Cour  de  Poitiers  est  la  troisielne  en  6tendue  superfidelle  et  la  virigtounieme 
par  le  nombre  des  afiaires.  La  Conr  de  Colmar,  an  contraire,  est  la  moios  6tendue 
de  toates  Jes'Conrs  du  Royaume,  et  elte  est  la  onueme  par  le  nombre  des  affaires. 

Le  rapport  du  nombre  des  proces  port^s  en  appel  a  celui'des  affaires  de  premiere 
instance,  est,  sur  la  totality,  d'un  pen  plus  d'un  dixieme. 

II  est,  dans  le  ressort  de  la  Codr  de  Bastia,  d'un  cinquieme ;  ^  Aix,  Douai,  Pau, 
Metz  et  Rouen,  d'un  huitieme ;  a  Agen,  d'un  neuvieme ;  a  Paris,  Reiines,  Tou- 
louse, Bordeaux,  Bourges,  Colmar,  Caen  et  Dijon,  d'un  dixieme ;  a  Lyon,'Mont- 
pellier  et  Limogies,  d'un  onaeme ;  a  Nimes,  Besan^on  et  Poitiers,  d'un  'douzieme; 
a  Grenoble,  Amiens  et  Orleans,  d*un  treizieme ;  a  Angers  et  Nancy,  d'un  quator- 
seme ;  et  enfin  &  Riom,  d'un  quinademe. 

£n  oomparant  Tensemble  des  traYaux  des  Cours  royales  a  celui  des  travaux  des 
Tribunaux  de  premiere  instance,  on  obtient  les  r^sultats  suivans : 

Ces  demieis  ont  eu  ^  leurs  rdles,  comme  il  a  ^t^  dit  plus  haut,  1,210,556  affaires. 
II  en  restait  a  juger,  a  la  fin  d'aodt  1830,  un  vingt-huitieme  a  pen  pr^.  Dans  le 
nombre  des  affidres  qui  ont  k^  termin6es,  les  jugemens  contradictoires  d^finitifs 
entient  approxiraativement  pour  52  sur  100 ;  les  jugemens  par  d^faut,  pour  26;  les 
radiations  du  r61e  par  deport,  transaction,  abandon,  ^c.  pour  22.  Les  jugemens 
pr6paratoire8  et  ihterlocutoires  sont,  avec  le  total  des  enrdlemens,  dans  la  propor- 
tion d'un  pen  nunns  d'un  tiers;  letf  causes  arri^r^,  c'eet-a-dire  qui  ont  plus  de 
trois  moisd'inscription,  dans  celle  d'un  quarante-sixieme. 

Les  Cours  royales  ont  eu  a  leurs  r6ies  115,021  affiures.  II  en  restait  a  juger,  i 
la  fin  d'aout  1830,  un  douzieme  a  peu  pres.  Dans  le  nombre  des  affaires  termi- 
B6es,  les  arrets  contradictoires  d^finitifs  entrent  appioximativement  pour  69  sur 
100 ;  les  arrets  par  d^faut,  pour  11 ;  les  radiations  du  r^le  par  d6port,  transjCction, 
abandim,  pour  20.  Les  arrets  pr^paratoires  et  interlocutoir^  sont,  avec  le  total 
des  enr(Memeiis,  dans  la  proportion  d'un  peu  moins  da  tiers ;  les  affaires  arri^r^, 
dans  celle  d'un  dix-neuvieme. 

Ce  rapprochement  d^montre  que,  dans  les  Cours  royales,  I'exp^ition  des  affaires 
est  moins  prompte  que  dans  les  Tribunaux  de  premiere  instance.  On  y  remarqua 
proportionnellcfment  plus  d'affaires  restant  a  jager,  et  un  arri6r6  plus  considerable. 
Les  decisions  rendiies  sur  d^faut  et  les  radiations,  quoique  dans  une  proportion 
moindre  qu'en  premiere  instance,  sont  cependant  tellement  nombreiises  encore, 
qu'il  demeare  manifesto  que  beaucoup  d^appels  sont  formes  dans  I'uniqiie  but 
d'entralaer  des  lenteurs,  et  de  se  soustraire,  petidant  quelque  temps,  a  l^exi^tion 
des  condamnations  pron<mcM  en  premiere  instance. 

Dans  les  deux  degr^  de  jurisdiction,  la  proportion  est  la  mdme  entre  les  deci- 
sions definitives  et  les  decisions  preparatoires  ou  interlocutoires.'  Toiftefdis,  il  est 
necessaire  de  lemaiquer  que  le  chifi9»  de  ces  decisions  n'est  pas  toujours  exact, 
parce  que,  dans  les  releves  des  travaux  de  quelques  Cours,  on  a  confondu  avec,  les 
arrets  preparatoires  proprement  dits  les  arrets  de  remise  de  cause,  qui  auraient  dfi 
en  dtite  distingues.  C'est  ainsi  que,  par  suite  de  cette  confusion,  pour'  la  Cour  de 
Caen,  le  nombre  total  s'eieve  a  4,608,  et  pour  celle  de  Rouen  a  6,700,  tandis  que 
pour  la  Cour  de  Paris,  dont  le  rdle  est  bien  autrement  charge,  on  n'en  compte  que 
1,268,  parce  qu'on  y  a  eu  la  precaution  de  ne  pas  comprendre  les  arrdts  de  remise 
parmi  les  an^  preparatoires  ou  interlocutoires. 

L^  cakuls  qui  precedent  offrent  de  'gi:andes  voriataong  loisque  Ton  entre^dans 
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VvaitiM  putkiilMr  det  trtftvz  de  chaque  Tribona].  JDans  remnen  de  aes  np- 
procliemens  partiels,  avqael  la  fmblicatioii  de  la  ttatUtiqae  dvila  mettra  d^rmais 
iMB  1m  Magiitnits  i  portige  de  ae  livrer,  chaciiii  poinra  paiwr  d'otfles  Tenieignemeiia 
•t  ime  iMmoiable  6niilation. 

'  Le  ilotiibre  dis  pounrois  en  casaalioii>  dont  il  me  leste  a  parler  pour  tenniner  la 
ftwaktt  partie  des  obiervationa  que  j'ai  rhooneiir  de  seumettie  &  Votre  MajestI, 
a-M  pen  eimndteble ;  il  ne  a'eat  6lev6  qu'd  5,919,  norabie  Bainiaie,  quaiid  oa  le 
AppMcblB  dea  1,310,656  ailaires  port^  aux  rdlea  dea  TribanaMz  de  ptemiere 
instance  a  la  fin  d'aoAt  1830 ;  aur  ces  5,919  pooivcua,  la  aection  des  reqatos 
mlivait  prommc^  qae  sur  5,200,  et  n'en  avait  admis  que  2,010,  c'est-a-dire  un  peu 
nioiAs  d^  dens  cmqvidBBea.  La  section  civile,  de  son  c6t6,  a  rendu  1,664  arrtts ; 
1b  nomble  dea  anto  portent  cassation  ezcede  celui  dea  lejets  d'envinm  un  cinquieaw. 
Gte  qui  teblit  que,  sur  les  pouiroiB  en  caasation,  un  pea  plus  d'un  aeptidme  des 
anto  attaqu^  sent  caas^. 

Dans  la  seconde  partie,  les  Cours  et  Tribunauz  sunt  dassla  d'aboid  d'api^  It 
netebM  de  Chambres  et  de  aaagistrats  qui  les  compoaent ;  puis,  dana  chacune  de 
ces  series,  d'apres  le  nombie  dea  afiaires  qu'ils  out  eues  a  juger.  C'eat  dans  oette 
paitle  de  la  statistique  qu'il  est  plus  &cile  d*appr6cier  le  sele  des  Magistrals  et  la 
t^iUable  position  de  cheque  Tribunal. 

Les  Cours  royales  sont  divis^  en  trois  classes :  la  premiere,  compost  dea  Couis 
ayant  treis  Chambres  eiviles,  en  comprend  deux ;  la  seconde  se  compose  de  eeUes 
q[ui  out  deux  Chambres  eiviles,  et  qui  sont  au  nombre  de  9 ;  enfin  la  troisierae  eat 
l<Mmte  des  Cours  au  nombre  de  16,  qui  n'ont  qu'une  Chambre  civile. 
-  Lea  Cours  de  Paria  et  de  Rennes  forment  la  premiere  ckfoe:  elles  n'ontpas 
cependant  le  m^me  nombre  de  Magistrats :  Tune  compte  60  Pr^dens  et  ConseiUeES ; 
et  I'autre  seulement  40.  Mais  il  n'y  a  aucune  comparaison  a  6tablir  entre  elles 
sous  le  feapport  des  oocupaEtions  et  des  trevaux ;  la  Cour  de  Rennes  est  mdme  moins 
tAaigfe  que  huit  des  Couis  de  la  seconde  dasse,  et  que  onae  de  cellea  de  la 
treisieme* 

Quelques  Cottrs  de  k  seconde  classe  ont  eu  ^galement  moins  d'l^^ls  que  ^osieuis 
dbe  la  troisi^me.  La  Cour  de  Douai,  notamment,  viendrait  dans  oelles-ci  au  neuvidme 
rang,  celle  de  Poitiers  au  treiademe. 

La  Oour  de  Nines  est  en  t^te  des  Couia  de  la  troisidme  classe :  elle  a  eu  6,650 
aftdres  d  aon  r61e.  Celle  de  Bastia,  qui  la  teimine,  en  a  eu  1,098,  et  celle  d'Aagen, 
qui  pr6cdde  imm^diatemeat  la  Ceur  de  Bastia,  1,403 ;  la  Cour  de  Ntmes  a  eu  plus 
dlaf^eb  que  7  des  Ceun  de  la  seconde  classe ;  mais  il  est  vrai  de  dire  qu*il  ne  lui 
j»  pas  suffi  de  aes  propres  ressources  et  des  moyens  ordinaires  d'exp^tiom  pour  Venir 
ii  bo«t  de  sa  tftehe ;  qu'il  lui  a  M  a4joiBt  une  Chambre  temporaire  par  erdonnaaces 
dea  15  octobre  1886  et  16  octelbre  1827,  et  qu'eacore,  .nenobstant  ce  seooun,  I'ltat 
du  service,  a  la  fin  d'aoCit  1830,  n'^tait  rien  moins  que  satisiaisant ;  Tarri^v^ 
a'llevait  aleia  i  768  cauiee. 

Pour  les  Cours  qui,  comme  celle  de  NImes,  laissent  un  ani^r^  asses  conaid^mble, 
il  y  a  lieu  d^p4rer  que  le  zdle  fk  honorable  des  Magistrats  qui  les  c^nposent 
amduera  une  dimiAutiea  repide.  L'oidonnance  du  24  septembre  1828,  qui  appelle 
la  Chambre  des  appels  de  police  correctionnelle  a  prendre  part  aux  tiravaux  dte 
Chambres  eiviles,  et  surtout  la  loi  du  4  mars  1831,  sur  la'  nouvdle  composition  des 
Cftun  d'assises,  r^duites  i  3  Magistrats  au  lieu  de  5,  ont  tsskk  pour  les  Cdurs 
reyalee  un  all^ement  de  service  duquel  on  est  eu  droit  d'atteudre  d'heureux  r^ 
wiltalsr 

Les  Tribunaux  de  premiere  instance  sent  divis^  en  huit  classes,  d'aprds  le 
ttembre  de  CkamUsi  ft  de  Magistrats  quLIei  compesent. 
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Geltti de Piois fofUM  la  piwnidie;  ilcit compost  de  7  Chambres et  de 42  Ma- 
gistiatB :  il  a  eu  72,808  a£faires  a  aes  Mies. 

liti  TribQttaitx  de  RoiKn,  Bmdeaiu,  Lyon  et  Maneille,  forment  la  seconde 
daaae :  ils  tout  conpoa^i  de  3  Chambres  et  de  12  Jages.  Le  Tribunal  de  Rouen 
a  en  i  juger  19,788  afiidieB ;  eelni  de  Bordeaux,  15,375 ;  cdui  de  Lyon,  14,232 ; 
le  Tribonai  de  Maneille  a  eu  d  juger  seulement  5,980  ufiaires. 

Lea  Tribunauz  de  Btreaboui^  et  de  Nantes  fbmient  la  troisitoe  classes  ils  sent 
cettipei^  de  2  Cbamtees  et  de  10  Juges-.  Be  oes-  denz  ^i^ges,  le  piemier,  sur 
8,595  litiges  qui  lui  ont  et6  soumis,  en  a  tennin6  8,574  par  4,143  jugemens  con- 
tradictoires  d^finitifsv  3,999  jugebiens  par  defeat,  a  632  radiations.  Il  ne  lui 
lestait  i  juger,  a  la  fin  d^aoilt  1830,  que  21  causes,  dent  aucune  n*Mait  am6r6e. 
Le  Tillmnal  de  Nantes,  sur  5,082  afiiadies,  n'en  a  tenmn6<  que  4,644  par  2,405 
jugemens  contradictoires,  1,388  jugemens  par  d^faut,  et  851  radiations.  II  en  a 
laiss^,  a  la  fin  d'aoCit  1830,  438,  parmi  lesquelles  s'en  trouvaient  365  qui  avaient 
plus  de  trois  mois  d'inscrip^n  au  rdle.  A  Nantes,  ou  le  nombre  des  proces  a  €t^ 
bien  inf^rieur,  celui  des  decisions  pr^paratoires  est  plus  6iev6.  En  matiere  de 
police  correctidnnelle,  le  Tribunal  de  Strasbourg  a  rendu  48«218.jugemens,  dent  une 
grande  partie  portent  sur  des  d^lits  forestiers ;  celui  de  Nantes,  1,990.  Pres  de  ce 
dernier  Tribunal,  une  Chambre  temporaire  a  it6  cr^^e  et  proiog^  par  ordonDanoes 
des  19  juift  1028  et  30  di^cembie  1829. 

La  quatrieme  dasae  compread  lea  Tribunauz  de  deux  Chambres  et,de  neuf  Jvges : 
ils  sont  au  nombre  de  58.  Celui  de  Grenoble  se  place  au  premier  ran|^  de  cette 
cat^rie,  et  oelui  de  Quimper  au  dernier ;  Vun  a  eu  13,223  litiges  a  ses  rdles, 
I'iautre  n'en  a  eu  que  596.  Tous  les  Tribunaux  de  cetta  classe  se  constituent  en 
Cours  d'assises :  la  loi  du  4  mars  dernier,  sur  la  nouvelle  composition  de  ces  Cours, 
a  dotuc  al%6  leur  sendee. 

Les  l>]bunauz  de  Toulouse  et  de  Lille,  compost  cbacun  de  2  Chambres  et  de 
8  Juges,  fonnent  la  cinquieme  classe.  Pans  le  Tribunal  de  Toulouse,  les  mises  au 
r61)6  s*61dvent  a  10,896 ;  dans  celui  de  Lille,  ils  sont  de  2,972. 

La  sizieine  classe  comprend  les  Tribunauz  de  2  Chambres  et  de  7  Juges :  ils 
tf9nt  au  nombre  de  13.  Cette  s^rie  tommence  par  celui  de  Caen,  qui  a  eu  9,672 
affidres  a  juger ;  elle  se  termine  par  celui  de  Bastia,  qui  n*en  a  eu  que  1,791. 

La  septiime  classe  comprend  les  Tribunauz,  au  nombre  48,  compears,  d'une 
Chaihbte  et  de  4  Juges ;  elle  commence  par  celui  de  Vienne,  et  finit  par  celui  de 
Brest.    Bans  le  premier,  les  rdles  ont  re^u  8,960,  inscriptions,  dans  le  second  922. 

Enfin,  la  huitieme  et  demi^re  classe,  la  plus  nombrense  de  toutes,  et  qui  com- 
^tefad  233  Tribunauz,  est  form^  des  Tribunauz  d'une  Chambre  et  de  8  Juges. 
On  InKtve  an  premier  rang  le  Tribunal  de  Lai^ntidre,  et  au  demier-celui  de  Lou- 
dteic :  celtti-ci  n'a  eu  que  335  causes  k  ses  r^les,  f  autre  en  a  eu  10,960. 

On  voit,  par  ces  aeuls  chiilraa,  qui  repr^sentent  les  deuz  termes  extremes  de 
cheque  s6rie,  combien  difl^rent  les  occupations  de  certains  sieges  appwtenant  a  la 
m6me  classe,  ou  m^me  4  des  categories  diverses. 

Ciest  en  continuant  a  rlunir  de  pareils  documens  que  l*on  peurra  poser  a  I'avenir 
les  bases  des  changemens  qui  pounaient  ^tre  jug^  n^cessaires  dans  Torganisation 
des  Tribunauz. 

j^e  borne,  Sire,  ai  ces  aper^us  les  observations  que  j^ai  cru  devoir  soumettre  d 
Vbtre  Majesty.  La  connaissance  de  cette  statistique  livrera  auz  publicistes,  en 
ntee  temps  qu'auz  magistrats,  un  riche  sujet  de  mMitations. 

*  Je  T^p^te  que  je  suis  loin  de  me  dissimuler  combien  ce  travail  est  encore  impar- 
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fait;  mais  il  ne  h»i  paa  peidra  de  vua  qua  c^est  un  pranier  pwai,  doot  tt  u'lekiste 
niille  part  de  modele  pour  les  a&irea  civiles.  .  . 

Cette  statistique  devant  ^tre  contina^  et  paUi^e  tout  les  am,  les  am^Uoratioiis 
doat  elle  paraitra  susceptible  devront  s'y  introduire  soccesBi?eiacnt»  et  radnunistra- 
tion  second^,  j'en  suis  sur  d'avance,  par  le  concoois  6cVui€  de  la  magistratiiie 
fran9aise,  ponrra  rendie  oette  pubUcation  de  plus  en  plus  digue  des  svffiages  de 
Votre  Majesty,  en  la  rendant  cheque  ann^  plus  utile  au  peys.  ,. 

Je  siusy  avec  le  plus  profbnd  respect.  Sire,  de  Votze  Majesty  le  ties-humble  et 
tres-fidele  serviteur. 

Lb  Gabdb  DBS  ScBAUz  ]>B  Fbancb, 
MiNiSTBB  Sbcbbtaibb  d*£tat  AU  Dbfabtsmbnt  db  la  Justicb, 

Paris,  le  15  Octobre,  1831.  BABTHE. 


STATE  OF  LAW  IN  THE  IONIAN  ISLANDS. 


[Extracted  from  a  Letter,  in  modem  Greek,  addressed  by  a  Judge  (M .  Zambelly) 
of  the  Ionian  Islands  to  Mr.  C.  P.  Cooper,'  and  translated  by  that  gentleman  for 
the  L.  M.] 

At  present  we  are  governed  by  the  same  laws  which  existed  before  the  down&l  of 
the  Venetian  Republic.  They  are  called  Statuti  Veneti,  and  were  arranged  and 
confirmed  from  the  6th  of  September,*  1242,  to  the  end  of  the  Venetian  dynasty. 
Besides  these  laws,  the  acts  of  the  Legislative  Assembly,  published  subsequently  to 
the  year  1818,  are  in  force.  Some  of  the  latter  repeal  the  Fidticommiui  €  le  prela- 
tioni  e  recupert  degli  Immobili,  arrange  the  subjects  of  feuds  more  methodically, 
and  abolish  usury  and  Livellasioni  non  emfiteuHchu  The  rest  treat  of  criminal 
subjects,  and  principally  relate  to  the  bearing  of  arms,  piracy,  and  offences  of 
public  servants,  &c. '  ' 

The  Tribunals  oif  the  Ionian  States  have  the  before-mentioned  laws  for  guides  in 
their  decisions.  In  cases  not  provided  for  by  those  laws,  the  Judges  decide  accord- 
ing to  precedent  (Giuritprudenza  dei  Giudt»),'  and  according  to  the  decisions  of  the 
High  Court  of  State  or  Supreme  Council  ofJustice. 

For  commercial  matters  there  is  as  yet  no  separate  code ;  and  the  Tribunal  of 
Commerce  follows  the  general  principles  of  justice  and  equity.    There  is  an  order 

too  of  the  Government,  enjoining  it  to  adopt  the  rules  laid  down  in  Azuni*s  Die. 

-  ....  .    .  '  .       ' 

tionary.' 

You  ask  me  if  there  are  any  works  which  may 'facilitate  the  general  oomptehen- 

sion  of  the  laws  of  the  Ionian  Islands,  or  at  least  any  collecftions  of  the  decrees  of 

the  Courts.    Unhappily  there  is  nothing  of  the  kind  but  a  short  collection  of  the 

Sentences  of  the  Supreme  Court,  with  some  Orders  and  Circulars  directed  to  the 

other  tribunals  to  guide  them  in  doubtful  cases.    The  Courts  here  use  the  new 

procedure,  pi;blbhed  in  the  year  1825,  and  which,  amongst  other  changes*  and 

reforms,  improved  the  mode  of  proceeding  in  criminal  cases/  imitatihg'genaally  the 

English  system,  except  in  the  juries,  which  we  do  not  possess.  The  Judges,  however, 

have  far  too  much  liberty  in  punishing  crimes;  the  Venetian  penal  laws  being  alto^ 

• 

*  Dizionario  Universale  Ragionato  della  Giurisprudetua  MereanHle,  Nice,  1786> 
4  vols,  4to. 
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feAeroat  of  we  and  uMenricetUe,  on  accout  of  tlieir  oonfwioD,  incomprehen- 
svencis,  and  severily.  This  eril  will  perliiqn'  be  remedied  by  the  action  of  laws 
BOW  n  fnepfeoatMHi* 

The  Ctril  Code,  which  is  afanoat  a  copy  of  the  French,  has  already  been  dis- 
ciaped  in  ihe  Legislatiye  Assembly/ and  approred,  coBoept  the  chapters  on  saocas- 
lion  and  inheritance,  and 'those  on  mortgages,  on  which  the  discussions  will  be 
renewed.  The  projects  of  this  Code,  and  of  the  Codes  of  Commene  and  Prooedure 
and  the  Penal  Code,  are  printed  scMy  fin'  the  use  of  the  Legislative  Assembly,  not 
for  private  individnals ;  so  that  it  is  impossible  for  me  to  send  yon  them  nnttttiiey 
receive  their  final  fonn'  and  are  approved. 


STATE  OF  JURIDICAL  LEARNING  ON  THE  CONTINENT. 


[The  Letter  from  which  the  following  extracts  are  taken,  has  just  been  received 
by  the  Editor  from  one  of  the  first  continental  jurists,  whose  name  we  should  be 
proud  to  annex  to  it,  had  we  time  to  apply  to  him  for  leave.  It  was  written  in 
English,  and  the  extracts  are  printed  verbatim ;  and  it  will  not  detract  from  the 
reader's  surprise  to  be  told  that  this  gentleman  writes  withj||ual  facility  in  Dutch, 
German,  Italian,  and  French.  We  quote  the  inquiries  hi^akes,  as  well  as  the 
information  he  gives,  because  they  appear  to  us  to  be  equally  ^ustrative.] 

Not  many  days  after  your  acceptable  letter  of  the  3d  Janoaryy  I  made  Dr.  Btm- 
baum  acquainted  with  your  wishes  respecting  the  Antrag  (project)  ^^  M.  Von  Rotteck 
for  the  Abolition  of  Tithes,  to  which  his  book  is  a  reply.  He  may  «\form  you  at  the 
same  time  what  has  been  the  issue  of  this  legislative  transaction\or  what  it  is 
likely  to  have,  which  myself  I  am  quite  ignorant  of,  though  it  seen  \  the  hue  and 
cry  for  the  free  press  has  swallowed  up  the  tithe  interest  among  the  lagans.  My 
Iriend  seems  to  thrive  at  Bonn,  notwithstanding  the  Itegia  Bhemma,  like  all  other 
Universities,  and  we  may  vreU  say,  like  every  thing  belonging  to  science,  is  for  obvious 
causes  now  in  a  depressed  condition.  He  is  lecturing  vrith  success /n  bnnch«i  of 
law  not  taught  before  in  Germany,  and  may  be  called  etn  fruditbarir  SeknftttdUr, 
(frmtful  writer)  as  since  his  erudite  and  laborious  worii  on  the  natur/of  Tithes,  I  find 
he'has  again  been  fomishing  an  elaborate  article  on  Criminal  Law  in  the  journal  of 
Mitteimaier  and  Rosshirt  I  regret'as  much  as  he  does  thkt  your  too  rapid 
course  through  Germany  did  not  allow  you  to  make  his  personal  acquaintance,  as 
but  few  of  his  countrymen  are  so  conversant  with  English  Legislation,  and  so  well 
qualified  to  give  to  an  FnglUhmim^  according  to  his  own  technical  ideas,  a  proper 
account  of  what  you  might  occasionally  wish  to  have  explained  of  continental  legal 
institutions.  My  other  former  friends  from  Louvain,  dispersed  by  the  Revolution, 
like  the  Jews  after  the  destruction  of  Jerusalem,  are  plodding  on  each  in  his  way. 
Mr.  Mone,  actually  for  some  time  at  Carlsruhe,  prints  an  Historical  Commentaire 
to  Reinecke  Fuchs,  and  Wamkonig  is  ransacking  the  libraries  of  Bruges  and 
Glient  for  a  large  collection  of  tiudtto  Flondjica.  Besides  Savigny's  6th  and  last 
volume,  no  first  rate  Law  book  has  been  published  lor  the  last  Semestre.'  The 
— . —  ■  -    ■    I  ■  ■      —     ■ 

*  A  former  letter  from  the  same  correspondent  contains  the  following  passage : — 
"  M.  Hugo  m'^crit  (Nov.  1831,)  que  laonzieme  edition  de  son  Histoire  du  Droit 
est  sous  prasse  -,  du  reste  je  ne  trouve  gaere  des  onvrages  marqoans  sur  les  notioea 
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Zeiischrifi  ^  wants  not  learning,  but  taste  and  genius  seem  to  ini^u«  her  less  Aaq 
th^  did  when  under  Savigny's  superintwidanoe.  Buichardi  upon  the  is  %iU^p$M 
restitutio  is  a  work  of  labour  and  extension,  but  I  have  not  fouad  snfficiendy'  os» 
plained  in  it  what  the  matter  has  iliost  obscure  and  diffici^t.  Hem  in  HoUaod  the 
only  publication  of  note  was  a  new  volome  of  Sdiulttng's  Naut  ad  Dig.  by  Mn 
Smallenburg,  a  useful  engine  for  the  detailed  study  of  the  GivH  Law.  It  is  a  isd 
tiling  that  this  politioal  bustle  affects  so  much  even  those  who  have,  and  wiU  havt^ 
nothing  to  do  with  it.  Yet  I  must  point  out  to  your  attentien  as  a  journalist  and 
a  cultivator  of  scieiitific  jutisprudeftoe  (if  you  are  not  already  acquainted  with  Ifaem) 
two  works  of  distinguished  character,  both,  indeed,  bekngiag  to  one  ti  the  far 
States  to  which  some  tranquillity  is  left,  I  mean,  to  Tuscany.  The  first  of  them  is 
Mr.  Micali's  Storia  degli  ludiani  jnimitivi,  intended  to  be ''on  a  larger  scale  and 
better  established  grounds  than  was  the  author's  Italia  avanti  il  domxnio  dei  Eomard* 
The  puUieation  wiU  coaunence  in  July  next  by  subsoiiptioBi  and  the  manifasto  or 
notice  is  to  be  found  in  the  Antologie  of  Florence.  Since  the  time  of  Vico,  and 
much  more  since  Niebuhr,  such  researches  are  JHStly  thought  narrowly  linked  vith 
the  study  of  the  Roman  Law. 

The  other  woik  I  am  to  speak  of  is  that  of  Carmignani,  both  in  theory  and  prac- 
tice deemed  one  of  the  first  criminalists  of  Italy.  It  is  entitled  Teoria  delle  Ug^ 
delta  Sicuresza  Sociale.  The  second  volume  is  already  printing,  yet  I  saw  but  the 
first.'  This  contains  the  most  general  principles  of  criminal  law,  a  branch  of  legis- 
lation for  which,  bye  the  bye,  Tuscany  stands  in  high  reputation.  I  cannot  state 
precisely  the  author's  theory  to  be  a  new  one,  but  for  liberality  and  humanity  of 
principles,  united  to  legislative  prudence*-  for  subtlety  and  exactness  of  thought — 
for  elegance  of  style,  variety  and  completeness  of  jurldifial  lifeeratuie,  particuhuiy  of 
Ae  reoent  productions  of  Italy  and  France<-I  daire  say  you  will  find  it  wdll  worA 
the  name  of  the  authar  and  the  country  he  belongs  to.  I  think  you  will  find  it>  too, 
a  work  consolatory  to  the  feelings  of  those  few  friends  to  social  order  who  bewail 
the  daily  abuse  of  liberal  principles,  and  the  disrepute  they  have  consequently  falkn 
into.  Tbds  puts  nw  in  mind  of  another  recent  publieation,  probably  not  uaknowa 
to  you,  that  of  LemMer*s  Philosoplae  du  Droit,  whish  has  been  signaliMd  as  a 
very  Philosophy  of  Revolution.^  This  young  lawyer  had  raised  (and  justly)  high 
expectations  of  his  talents  and  seal  for  the  advanoement  of  juridical  science  in  his 
country. 

I  feel  highly  gratified  by  the  receipt  of  Mr.  lioyd*!  Biporis,  widi  legrat  that 
they  am  not  to  be  continued,  as  such  collections  are  for  obvious  reasons  still  man 
desirable  in  mercantile  law  than  in  any  other.    Besides,  there  is  little  done  at  this 

■ 
des  libraires,  et  vous  devez  vous  #tre  aper^u  m^me  en  Allemagne  les  Etudes  se- 
rieuses  se  ressentent  de  la  tendance  politique."  The  second  edition  of  Mittermaier's 
Strafverfahren  in  Vergteichung  mit  dem  Franiosischen  und  Englisehen  Strqf^roce99, 
was  also  promised  about  this  time.-~£dtt. 

'  Zeitsckrift  fur  geschichtlicke  Rechtvmmschqftf  herausgegebm  (according  to  th^ 
title  page)  von  F,  C.  von  Savigny,  C.  F,  Eichfum  und  L  F.  L.  Gd8chen.—Fdit. 

*  We  intend  revievringM.  Carmignani's  work  as  soon  as  the  second  volume 
arrives. — Edit, 

^  We  shall  shortiy  review  tiiis  work  also.  It  comprises  the  substance  of  Lectures 
delivered  by  the  author  as  Profetseur  de  VHistoire  G£n6rale  des  Ligislations  Coli^ 
parses  du  CoUege  de  France.    The  motto  is  singular  bdt  ^pt ;  Le  droit,  i?e$t  la  vie. 
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time  in  its  behalf.  I  received  some  commentaries  on  the  Cod£  de  C<munerce  from 
difierent  Italian  states,  but  they  confer  no  other  information  on  their  readers  than 
that  of  some  local  modifications,  and  of  the  very  different  constructions  put  on 
the  same  law  according  to'  the  individual  hunioi^r  of  each  nation.  In  Rome,  for 
instance,  where  tiie  French  code  is  commented  by  Cesarini — **  secondo  lo  spirito 
delle  leggi  pontificii,"  this  is  very  striking.  ^ 

For  the  information  about  the  Encyclopedia  my  thanks;  we  have  it  now  here. 
May  I  entreat  you  to  tell  me  in  your  next  letter,  which  I  hope  will  be  sp^t|y» 
what  edition  of  Blackstone  is  esteemed  the  best  now,  as  coming  the  nearest  to  the 
present  state  of  the  law.  I  know  that  of  Professor  Christian,  but  I  suppose  othiBr 
and  more  recent  annotators  may  have  succeeded* 

Mr.  Bonaini  inform^  me  in  his  last  that  the  publication  of  the  GiomaU  di  I^- 
gislasione  has  been  suspended  for  a  while  by  accidental  causes*  but  that  it  will 
shortly  take  place. 

Is  ^e  study  of  jurisprudence  at  the  London  University  still  as  languishing  as 
you  told  me  it  was— the  professorship  of  civil  law  not  fiUedi  and  lessons  litUe 
frequented  1  Is  it  perchance  going  on  a  little  better  in  King's  College  1  and  what 
professors  have  been  appointed  there  for  the  law  ]  TU  be  obliged  to  you  for  some 
strictures  on  the  cnseignement  of  jurisprudence  from  time  to  time,  as  far  as  ocoa- 
sional  leisure  will  permit  you,  and  will  be  consistent  with  your  practical  and  more 
pressing  occupations.  Do  you  believe  Mr.  Cathcarlfs  translation  will  go  off  in 
England  ?  Methinks  the  work  must  at  least  interest  the  geneial  class  of  the  learned, 
if  not  particularly  the  lawyers.  Have  you  any  satisfactory  historical  accounts  of 
the  two  English  Universities  analogous  to  those  of  Savigny  ?  But  not  to  af  cumu- 
late, questions  indiscreetly,  I'll  rather  stop  here,,  praying  ypu  to  consider  the  present 
letter  as  a  proof  of  my  sincere  wish  to  ke^  alive  our  literary  eorrespondmoe,  an4  ^ 
be  believed  &c  &c. 

April  iQ,lQZ2. 

»  -  r 

'  ■         ■  ■     ■  '  .■■■..  ...  .        •■       I  I.....  ; 

1  The  Spanish  Code  of  Conunevce,  notice4  in  our  last  Nmibor*  1ms  heeA  aUy 
eonunente^  en  by  MitteqnaieF. — Ediu  .  .. 
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EVENTS  OF  THE  QUARTER. 


Th£  three  topics  principally  lequiring  attention  under  this  head  are :  the  Foorth 
Report  of  the  Common  Law  Commissioners,  the  General  Registratiim  Bill,  and 
the  progress  of  Chancery  Reform.  The  Fourth  Report  not  being  yet  printed  (the 
delay  is  said  to  arise  from  the  length  of  the  Appendix),  we  can  give  no  further 
information  concerning  it  than  what  is  contained  in  the  reported  speecli '  of  the 
Chancellor  on  moving  for  a  copy ;  firom  which  it  appears  that  the  majority  of  the 
commissioners  propose  the  entire  abelition  of  arrest  for  debt,  making,  however,  some 
slight  compensation  to  the  creditor  by  enabling  him  to  reacl^  funded  and  other  pro- 
perty which  he  has  now  no  means  of  coming  at.  A  debtor  fraudulently  misapplying 
or  refusing  to  surrender  his  property,  will  still  be  liable  to  impri9onment ;  and  even 
arrest  on  metne  process  will  be  allowed  where  there  are  reasonable  grounds  to 
apprehend  an  escape,  and  in  one  or  two  other  cases  not  specified  by  the  ChanoeiUor. 
He  also  announced  that  the  providing  of  a  more  cheap  and  expeditious  process  for 
the  recovery  of  debts  under  £60,  is  one  of  the  topics  recently  investigated  by  the 
commissioners,  and  that  they  had  come  to  a  decision  upon  it.  The  Report  is  drawn 
up  by  Mr.  Evans.  Mr.  Serjeant  Stephen  protests,  in  a  postscript,  against  the  pro- 
posed abolition  of  arrest.  A  fall  review  of  this  Report  will  appear  in  our  next 
Number. 

The  General  Register  Bill  is  now  gaining  ground*  though  very  recently  on  the 
eve  of  being  lost.  The  evening  of  the  8th  of  February  last  was  the  pivot  of  its 
destiny.  Up  to  that  time  no  alternative  had  been  presented  to  the  House  but  that  of 
having  a  Metropolitan  Register  or  none,  and  considering  the  multitude  of  petitions 
that  had  been  presented  against  a  Metropolitan  Register,  and  the  opmions  with 
which  the  'county  members  had  been  imbued  by  an  influential  and  active  portion  of 
their  constituents,  there  can  be  little  doubt  of  Mr.  CampbeH's  failure  had  he  presM 
the  second  reading.  On  the  night  in  question,'  Mr.  Spence>  on  presenting  a 
petition  from  Ripon,  took  occasion  to  observe  that  a  general  system  of  regis- 
tration did  not  necessarily  involve  a  metropolitan  establishment,  and  expressed  a 
hope  that  a  plan  might  be  devised  for  taking  the  opinion  of  the  House  as  to  whether 
or  not  it  would  be  beneficial  to  the  country  that  there  should  be  a  system  of  regis- 
tration, without  reference  to  whether  such  registration  should  be  metropolitan  or 
provincial.  This  suggestion  saved  the  Bill.  Mr.  Trevor,  and  one  or  two  other 
members,  intimated  that  if  the  notion  of  a  Metropolitan  Register  were  given  up,  this 
might  materially  alter  the  opinions  of  their  constituents ;  and  on  Mr.  Littleton's 
]»oposing  that  the  whole  question  should  be  referred  to  a  sele<;t  committee,  the 
proposition  was  immediately  assented  to,  and  a  committee  consisting  of  the  follow- 
ing members  has  been  named :  Lords  Morpeth,  Milton,  Sandon^  and  R.Grosvenor ) 
Messrs.  Campbell,  Littleton,  Blamire,  Labouchere,  Sandford,  Freshfield,  J.  Jones# 
J.  Wood,  Granville  Vernon,  George  Vernon,  Stephenson,  Byng,  Portmas, 
O'Connell,  C.  Ferguson,  Spence,  J.  A.  Smith,  Wigram,  Bonham  Carter,  W. 

'  The  reported  speech  is  much  fuller  than  the  speech  actually  delivered. 
'  The  only  accurate  report  of  what  took  place  on  this  occaaion  appeared  in  the 
Leeds  Mercury. 
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Broagfaam*  Strickland,  Paget,  Jephson,  Burge,  and  Sir  John  Johnstone.  Bfr.  W. 
Brougham  acts  as  chairman,  and  makes,  it  is  said,  a  very  able  one.    Their  pro- 
oeedings  are  conducted  with  as  much  mystery  as  if  they  had  one  of  Lord  London- 
deny's  green  bags  to  investigate.    The  evidence  is  only  printed  for  the  members  of. 
the  committee,  and  each  copy  is  inscribed  with  an  intimation  that  no  one  else  ia  to 
be  indulged  with  a  sight  of  it.    This  strikes  us  as  supremely  ridiculous.    About 
.twelve 'or  fourteen  persons  have  been  examined:  Messrs.  Campbell,  DuckwortlC 
Christie,  Hodgkin,  and  Coote,  amongst  the  rest    Witnesses  have  also  been  called 
•s  to  the  Scotch  and  Irish  Kegisters.    It  is  already  whispered  that  some  of  the 
most  strenuous  opponents  of  the  measure  in  the  committee  are  coming  round. 
'    To  undentand  the  present  state  of  the  Chancexy  Question,  it  is  necessary  to 
•refer  back  to  the  period  when  the  present  ministry  came  into  office.    At  that  time, 
.Mr.Spence  had  given  notices  of  motions  forming  altogether  a  comprehensive  scheme 
of  reform,  but  on  Lord  Brougham's  professing  to  have  the  same  objects  in  view, 
and  itbeiog  obvious  that  the  proposition  would  come  with  tenfold  force  from  a 
^chancellor,  Mr.  Spenoe  consented  to  waive  his  privilege;  a  temporary  suspension 
•took  place,  and  three  eminent  equity  lawyers  wen  commissioned  to  arrange  the 
required  measures  with  Mr.  Spence.    This  board  or  committee  appears  to  have 
.broken  up  without  doing  anything ;  but  considerations  of  political  expediency  com- 
pelled tbe  Chancellor  to  act,  and  on  February  23,  1831,  he  announced  the  outline 
.of  a  plan  of  which  he  himself  had  hardly  a  definite  notion  at  the  time*.    It  an- 
swered his  immediate  purpose,  by  greatly  raising  the  credit  of  the  ministry,  and 
.the  whole  question  appears  to  have  been  referred  once  more  .toaboard  composed  of 
.  three  other  eminent  equity  lawyers  and  Mr.  Spence.    The  result  of  their  labours 
.will  very  shortly  appear.    At  least,  the  copy  of  a  proposed  bill,  understood  to  be 
.sanctioned  by  this  board  and  the  Chancellor,  has  been  sent  to  the  Six  Clerks'  0£Bce, 
.by  viray  of  giving  them,  fair  notice  of  their  fate,  enacting  pretty  nearly  as  follows: — 
•     It  abolishes  the  Subpoena  Office,  Affidavit  Office,  th^  Six  Clocks^  Office  so  far  as 
••relates  to  proceedings  on  the  equity  side  of  the  court,  and  the  office  of  Sworn  Clerks 
and  Waiting  Clerks.    It  establishes  a  Writ  Office,  with  two  Masters  and  two  Clerks, 
'to  be  appointed  by  the  Master  of  the  Rolls;  a  Record  Office,  with  two  Keepers 
.  and  four  Cleiks ;  an  Affidavit  Office,  with  the  senior  Master  of  the  .Writ  Qffice  for 
Master,  and  two  Clerkis.     It  abolishes  the  Report  Office,  the  Entering.  Departmeiit 
.of  the  Registrar's  Office,  and  the  Office  of  Clerk  of  the  Exceptions,. and  appoints 
six  R^strars  with  six  Clerks :   Messrs.  Raynsford,  Bedwell,  Fiy,  Colville,  Cel^, 
and  Le  Cointe,  to  be  Registrars,  and  Messrs.  Walker,  Bicknell,  Standen,  Hussey, 
Bedwell  jun.,  and  Monro,  to  be  the  Clerks.    An  office,  called  the  Audit  Office, 
.to  be  established,  in  which  the  duties  relating  to  the  effects  of  suitors  aie  to 
.  be  performed  by  a  Master  (the  Senior  Registrar)  and  seven  Clerks.    Decrees, 
orders,  reports,  and  records,  now  in  the  Registrar's  Office  and  the  Report  Office^ 
.  to  remain  in  the  custody  of  the  senior  Registrar,  under  whose  direction  all  copies 
are  to  be  made*.    No  person  to  be  appointed  a  Master  in.  Chancery  unless  he 
shall  have  been  called  to  the  bar  and  practised  as  a  barrister  for  ten  years.  Masters 
to  hear  and  determine  such  interlocutory  matters  arising  in  suits,  or  otherwise,  as 
the  Chancellor  by  general  order  shall  refer  to  them,  subject  to  an  appeal  to  a  pro- 
posed Court  of  Masters,  which  is  to  consist  of  four  Masters,  (three  to  form  a  court,) 
and  sit  once  a  week  or  oftener,  as  the  Chancellor  shall  direct.    Tne  Chancellor  to 
determine  their  jtirisdiction  by  general  order,  and  to  have  the  power  of  adding  &esh 

>  See  L.  M.  Vol.  V.  p.  520. 
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u^mlm  ^  Ale  tml.'    4^  ftpjpoihthteBt  to  be  for '«  S/ud  patiodi  imldls .  &•  ifisler 
IdnM^fslial^ai^lytobor^mbVed.'    Tliecisdai^aHtf  tbrttftjoril^rto'^ift'^fii^ 
in'cues  which  hy  genenl  imier  Bhall  he.rtaiioiittbfttet  i&  M  ftppootttfthi^  Ghna^ 
teUor;    An  c^ee  for  ISvmmonMs  knd  A^iip^A  to  the  €d«rt  ^  of'  If astete  Utc.  be  «Bta^ 
l^ished.     fl^e  Master^  to  sit  in  6pete  cbrnt  onmicli  teMtenas  the  ChftaeeMor  by 
jgenenl  Drder  shall  cHrect; .  No  penotrto  ber  appointed' Claof' Clerk  t*«  Masteir 
linless  he  shflLll  haVe  lieeii  »imittiBd  and  practised  fife  yeaia  «9  it  MHdtOTi  •  Ntf  pep- 
ten  to  be  compelled  to  take  a  copy  of  any  paper  of  doetmtot  bioHght  .Befinie  4 
Itfaster,  not  to  take  a  copy  of  more  than  he  requires  of  stch  paper  or  deduiteBt 
No  costs  btit  those  of  passing  the  accouikts  of  leceiverft/coiifi^giiees  alid  committeei,  * 
to  be  taxed  by  Masters  in  ordinary ;  but  three  Taxing  MtMlerSi  with  two  Clerics,  to 
be  appointed  by  the  Chancellor;    All  officers  appokrted  tindtt'th^  Aet  to  hold  their 
offices  during  good'behaviouif,  pow^r  being  Teserred  to  ^  <9faali!odlor  to  reduce  the 
number  of  derks.    Silms  hitherto  paid  to  the^boliahed  offices  are  directed  to  be 
paid  into  distinct  funds,  appropriated  to  the  new  offi^;-bat  i^seems  tiiet  such  ol 
^he  fees  paid  to  the  Kejgistrars  and^heir  clerks  as  dte-Chancellor  may  fix,  are  sHH 
to  be  letained  by  them.  The  salaries  of  the  MaiterS  are  fixed  by  the  Bill  as  follows': 
^Masters  in  oTdinafy,£2,0<X)  a  year;  theirderkr,  £500  a  year:  TiidngMasters,  £1200 
'a  year ;  their  clerks,  £500  a  year,  besides  bertiin  fees  of  an  amount  to  be  specified. 
'No  officer  or  clerk  to  accept  any  'fee  or  gratuity  butsuoh  as^e  Chancellor  may  fix. 
'Compensation  to  be  allowed  to  officers  whose  offices  are  sHiolished  or  fees.<fimi'- 
nished ;  and  a  superannuation  allowance,  after  fhrty  years*  service  or  in  case  of  per* 
'libanent  sickness,  to  be  made  to  ^Registrars,  if -there  shall  be  a  surplus  of  the  Regis- 
'  trar*s  Fund.    Any  deficiency  of  funds  for  any  of  the  abonre  i>ttrpo8es  to  be  made 
good  out  of  the  Dead  Fund.    The  Vibe  Chancellor'  (who  now  heais  oi^  such  mait* 
'  ters  as  the  Chancellor  directs)  to  exerotte  the  sanlei  independent  jurisdiction  ai  the 
Master  of  the  Rolls,  (excepting  matters  in  which  the  Master  of  ^  Rolls  has  a  pe- 
'  evIRkr  jurisdictiott  is  Keeper  of  the  Reooidk),  -  and  to  hear  all  causes  and  matters 
'  depending  m  Chancery.    Any  soiKcttor  accepting  ainy  bffiee  under  the  Act  to  be 

*  struck  off  the  Rolls.  Examiners  authorised  to  administer  oaths  to  Witnesses.  Power 
is  reserved  to  the  Chancellor  to  make  general  orders  reguhiting  the  practiee  of  the 
new  offices,  and  the  duties  of  the  several  officers.    A  body  of  orders  for  this  purpose 

'  are,  it  is  understood,  preparing. 

'     The  Bill  will  be  accompanied  or  shortly  followed  by  another  for  the  administra* 

'  tion  of  the  penonal  estate  of  deceased  personii  by  citaddti.   The  form  of  proceeding 

*  is  borrowed  from  Lord  Brbugham's  Local  Court-  BilL' 

'^he  institution  of  a  Conveyancing  Master  ippea^  to  be 'given  up  or  suspended, 
'  and  in  other  lespects  it' will  be  found  tiiat  the  Ch«ncellor*iB  plans  have  yarbd  con- 

*  siderably,  or  (more  correctiy  speaking)  were  never  definitively  settled  till  now^. 
'For  iiistance,  it  is  understood  that  he  is  now  convinced  of  the  inexpediency  of  vivi 
'  voce  examination^  of  witnesses  before  a  Master  or  any  other  persojd  than  the  Judge 
'  101)6  guided  by  them ;'  and  eveh  in  the  BiH  befoie  us,  one  itfain  provision,  the  esta- 
blishment of  a  Court  of  Masters,  is  not  very  likely  to  be  insisted  upon.    The  object 

'  is  highly  laudable — to  place  the  Masters  as  much  Wore  the  public  as  possMe^  and 


'  In  Kke  manner,  Mr.  Spence's  plans  may  be  said  to  hare  varied,  but  the  pn^er 
mode  of  viewing  the  proposed  measures  ia  to  consider  them  as  the  result  of  a  eom- 
promise. 

'  The  objections  are  stated,  5  L.  M.  520. 
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ik»Bkt\og  tbe  check  of  opinion  to  bear  upon  Ihem  ;  hut  the  interruption  of  ortiinaiy 
hatiaeu,  and  the  intfodnctien'of  a  new  stage  of  appeals-are  a  high  price  to  paj  Aw 
to'itodireet  adfantage  like  this.  We  are  not  lAforned  by  whoio»  orib^^hich  Hovne^ 
thehiUsabtvemeB^Qed  aie  to  be  brought  in^^inoat  probably,  Igr  the  Chanoelloriii 
the  Lords.  As  they  can  hardly  be  called  g^vemnent  measures^  and  Mi.Spence 
baft  bad-ie  laife  ct  share  in  preparing  them,  the  duty  of  conducting  them  throngh 
the  Henee  ofQeiMn^ni^iwi^  moat  likely  be  entrusted  to  him.  Indeed  it  oaanot 
well  be  otherwiae  t  ^  iPQtroaly  is  h^  confessedly  the  person  best  jqaaliM  to  explfii^'  ' 
aiid'finrdicate  tie  plan,  bat,  jeQBsi4eiing  how  lopg  he  has  waited  and  what  aacri^ 
ioea  he  has  made  C^r  iheChi^ovseltor,  he  might  insist  on  taking  the  lead  as  4i  right. 
Xo  impose  such  a  d^tj  <m  p^^noaswho  wonld  have  to  get  vp  the  .Bill  like, a  J>ri^^ 
and  feel  no  warmer  interest  in  it  than  what  an  advpcate  in^y  be.jedwaysazpe0led>  tt^ 
Mk  were  a^atn  hetngRsL^  the  c^nse. 

Other  l)il]s  neyir  peii4^g  am:  L^rd  Tenter^eo's  Arbitration  Bill 3  4^^  Tevler^ 
den'a  Ceimioa  Law  f^roo^is  ^ill,  founded  on  the  'First  Commpn  Law  Eepon  ^^ 
Lord  Lytidbwrsfji  Bill  tor .  regqlating  the  Poties  of  the  Officers  on  fhe  Flm 
•ide«f  the  EicoheD^er  i  Afr^  Biari^g's  Bill  ^  Lii^ait  the  Privileges  of  Mein^rs  of 
Parliament  in  respect  of  Arrest,  and  render  insolvent  persons  ineKgiblej  Lon) 
N«geiit's  3iU  for  ike  £sUbliahment  of  a  General  Rc«;istBr  of  Births,;  Mi;  OXJen- 
nell'a  BIBl  for  ihe  better  .Jgianjinatbn  in  Ireland  of  Witnesses  in  English  Kqu^l^p 
Snita,  asd- fof  Smpewenog  the  SngUsh  Courts  io.grai^  Commissions  for  tfiki«g 
Affidavits  in  Ireland;  Bills  for  the  Amendment  of  the  Statute  of  Frawds  an^.the 
HaAkr^  Ac|;  and  <he  BiUs  for  .the  Amendment  of  the  Law  of  Real  Property, 
aaalyifd.  in  a  former  Number.'  Mr.  Alderman  Wood,  leavings  the  cane  of  mad 
dogs  to  otherif  haa-tihen  ^^icAi^qver  AMoii^qFa  w^ 

mcyved  for  v^turn^  of  their  ^munbeK*  ^tb  the, amount  of  their  fees  ^  and  Sir  Edward 
Sudden,  9ot  -BatisM  mth  iieading  a  long^  Iscune  pn  tj^e  aJlMEuidities.  of  the  New 
Bankrupt  Court  to  Lord  Brougham  by  way  of  opening  to  a  case*  commenced  in  itf 
baa  moved  for  and  procured  a  return  of  all  the  business  discharged  b^^  the  judges  and 
officers  siiMce  the  first  sitdng  of  the  Court,  and  is  doubtless  meditating  a  deadly 
attack  upon  them.' 
■    ■  ■       '        ...  ,        I  .,    I  ,■■■..,■■,  .       ,   .    . — . 

'  The  proposed  forms  may  be  seen,  2  L.  M.  221*  - 

«rL.M.604. 

?  We  copy  so  much  of  die  B«tam  as  relaies  to  the  Court  of  Review  : 

V  No  issue  has  hitherto  been,  tried  by  the  Court  of  Beyi^  in  bankruptcy..  ,  No 
matters  had  been  on  the  said  19th  da;r  of  March  heard  on  viva  voce  evidence,  but 
two  matters,  which  were  then  depending  in  the  Court  of  Review  in  bankruptcy,  and 
had  been  before  then  appointed  for  hearing,  have  since  been  heard  by  that  Court, 
and  determined  on  viva  voce  evidence.  The  said  Court  had,  on  the  said  19th  day  of 
March,  sat  42  days,  but  there  are  not  any  means  of  ascertaining  the  number  of 
hours  each  day  of  its  sitting,  no  memorandum  having  been  kept  thereof.  158  poti- . 
tions  and  other  matters  were  heard  by  the  said  Court  of  Review  to  the  said  19th  day 
of  March,  inclusive,  of  which  two  had  been  previously  decided  by  the  Vice  Chan- 
cellor, and  111  were  ez  parte,  or  not  opposed.  The  judges  have  frequently  attended 
at  the  Court  of  Commissioners  of  Bankrupt  in  Basinghall-street,  with  a  view  toaeeist 
the  commissioners,  and  sgmetimes  on  appointments,  but  on  one  occasion  only  has  a 
judge  actually  sat  as  a  commissioner." 

Sir  Edward  Sugden  ought  now  to  move  that  the  other  matters,  or  at  least  the 
number  of  petitions,  be  specified,  thoa|^  his  purpose  must  be  fell  indeed,  if  the 
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We  have  laid  aU  we  know  concerning  the  Commen  Law  Cdmmiuioners  above* 
The  Real  Property  CommissionerB,  after  a  long  and  hard  labour,  are  also  on  the 
point  of  deliveiy,  but  they  have  so  often  miscarried  that  we  can  form  no  decided 
expectation  concerning  them.  The  Commission  for  the  investigation  and  regulation 
of  Fees  has  not  yet  produced  a  Beport. 

The  Law  Professors  are  proceeding  with  their  several  courses;  their  popularity 
(not  reputation)  bearing  an  inverse  ratio  to  the  quantity  of  general  principle  they 
teach.  Thus  (ranking  each  by  the  numbers  of  his  class)  Mr.  Amos,  Professor  of 
English  Law,  would  rank  first ;  Mr.  Park,  Professor  of  English  Law  and  Juris- 
prudence, second;  and  Mr.  Austin,  Professor  of  Jurisprudence,  last.  We  think 
highly  of  all,  and  should  be  sony  to  see  either  sustain  a  positive  depression,  but 
not,  we  own,  to  see  the  order  reversed. 

The  principal  law  changes  of  the  last  quarter  are :  the  retirement  of  Mr.  Baron 
Garrow,  and  the  appointment  of  Mr.  Gumey  to  succeed  him ;  the  appointment  of 
Mr.  Rowe  to  the  Chief  Justiceship  of  Jamaica ;  and  the  elevation  of  Mr.  Coleridge  to 
the  Coif.  Having  changed  our  plan  as  respects  biographical  notices,  and  resolved 
on  giving  no  sketches  of  living  characters  in  future,  this  simple  announcement 
must  suffice. ' 

The  Irish  business,  in  which  Lord  Plunkett  plays  so  prominent  a  part,  has  been 
thoroughly  exhausted  by  the  speakers  in  Parliament  and  by  the  press;  and  the  ques- 
tion recentiy  agitated  as  to  the  compensation  of  sundry  Scotch  Judges,  does  not 
seem  to  call  for  comment  or  explanation. 

The  last  event  we  have  to  communicate  is  the  opening  (on  the  14th  instant)  of 
the  Incorporated  Law  Society,  commonly  termed  the  Law  Institution,  for  the  in- 
spection of  the  most  eminent  members  of  the  Profession ;  twelve  actual  and  two  re- 
tired Jndges  are  said  to  have  been  present  on  the  occasion.  Our  vrishes  for  the 
prosperity,  and  warm  approval  of  the  avowed  objects,  of  this  Society,  have  been  re* 
peatedly  expressed. 

April  Uth,  1832. 


return,  as  it  stands,  does  not  answer  it.  The  assistance  abovementioned  may 
remind  the  reader  of  the  jest-book  story,  where  John  is  represented  as  doing  no- 
thing and  James  as  assisting  him. 

1  The  inconvenience  of  our  former  method  is  shown  in  the  case  of  Mr.  Twiss, 
who,  after  being  sketched  on  his  supposed  professional  demise,  unexpectedly  re- 
appears at  the  Bar,'  and,  for  ought  we  know,  may  be  Solicitor  General  before  long. 
Besides,  it  is  often  impossible  to  write  with  perfect  freedom  of  a  living  man. 
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Wb  cannot  pnbiish  Mr.  T.  S.'s  commnnioation  in  its  present  form.  Our  Corre- 
spondents must  go  straight  to  the  point,  and  not  waste  their  time  in  excuses  and 
compliments.  Neither  can  we  publish  any  contribution  with  the-namd  of  the  con- 
tributor at  length,\ unless  necessaiy  to  give  the  statement  authority. 

We.  beg  Mr.  S.  to  accept  our  best  thanks  for  his  communication ;  but  will  he 
have  the  goodness  to  say  whether  he  would  like  it  to  be  published  as  it  stands,  or 
whether  the  names  of  the  Counsel  who  gave  the  opinion^ should  be  left  outi 

Mr.  A.'s  first  communication  will  appear  on  some  future  occasion,  but  those  last 
sent  are  not  suited  to  our  pages. 

We  are  once  again  obliged  to  request  that  all  communications  be  addressed  to 
the  Editor,  at  Editor.  So  long  as  a  man  holds  a  mask  before  his  face,  it  is  a  mark 
of  politeness  to  respect  his  incognito,  unless  circumstances  require  the  recognition. 

Once  for  all,  too,  it  becomes  necessary  to  state,  that  we  cannot  answer  letters  by 
post  merely  to  gratify  the  writers'  impatience,  though  at  the  same  time  we  admit 
it  to  be  no  more  than  natural ;  but  the  slightest  consideration  will  make  the  true 
reason  (which  is  not  the  mere  trouble)  appear.  The  fact  is,  we  can  never  fix  the 
contents  of  a  Number  definitively  until  the  very  eve  of  publication,  for  the  appear- 
ance of  a  new  plan  or  a  new  Report  might  compel  a  re-anangement  of  the  whole. 


Addendum  to  p.  316* — Since  writing  these  remarks  we  have  seen  a  Report  of 
one  of  Mr.  Park's  Introductoiy  Lectures,  in  which  he  says  that  he  hu  adopted 
Savigny'tf  terms,  with  a  difiefence  in  the  use  of  the  word  potitwe.  Does  he  really 
mean  to  say  this  of  his  present  division,  since  the  change  of  pqlitieal  into  politic  f 
Or  can  he  cite  a  sentence  from  the  chapter  in  question  as  to  laws  (bunded  on  polity 
or  policy  1  Savigny,  we  repeat,  is  analinng,  not  distributing ;  resolving  law  into  its' 
elements,  not  classifying  its  lules :  and,  according  to  him,  the  same  individual  rule 
may  contain  both  elements  at  once,  or  take  its  name  and  character  at  one  time 
from  the  political  element,  and  at  another  time  from  the*  scientific  element.  Thin 
is  evident  from  the  context,  as  well  as  stated  in  the  extracted  ptssage  of  the  woik; 
yet  an  absurd  system  of  teaching  law  is  to  be  fathered  upon  him,  because  Mr. 
Park  cansQt  read  him  aright.  The  original  Uunder  was  bad  enough,  but  the  mode, 
of  extrication  is  worse. 


ErroNi.    Pafe  313,  1. 3,  read  tvwards  instetd  of  to. 

314,  1.  32,  raad  prognotit  instead  of  probouU. 


n 
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CokQjnpou  LtttlctoQ,  TKeFintPartofUieIasii|t«^of«heL9vrs.of  Eni^aiid) 
or,  a  Commentaiy  ifion  Liltklw:  npt  the  Nipia  »f  Um  Autkof  only,  bi^t  of  thf 
l4viJbBeif.  R«Tii0d  uul  oonttct^l;  with  Ailditioiit  oC  Notos,  B^fereiicei,  imd 
proper  Tables.  By  Fiancia  Hat^ve  and  Charles  Butler,  Eequixes,  of  Uncobi's 
Inn.  Incfaidiin^  aUo  the  Notes  of  Lord  Chief  Juatiee  Hale  and  Leid  Chancellor 
Nottingham*  tin*>ia:Ajiely9iiiQf  j4ittletoA.  written  l^ji^)  )i9)uii^9k^hand^^.  1^.-9. 
By  Charles  Butler,  Esq.  one  of  His  Majesty's  Coimael*  The  Ninetoantb  lS^\m$ 
coneotad.    2aMso^voli|niei»'4oyaieTO.    Fkicft3t<3irbepujis. 

General  Kules  of  the  Courts  of  King's  Bench,  Common  I'leas,  and  Exchequer 
of  Pleasj  ainice  the  Sutute  11.  Geo.  4,  and  1  Wm.  4,  c..70,  with.  Introductory 
Statements  of  the  Practice  as  it  existed  before  and  is  affected  by  the  above  Rules, 
aoraaged  in- the  Order  of  Tidd's  Practioe,. and  intended  as  a  further  Supplement  to 
that  Woik;  with  an  Appendix  of  Practical  Forms  adapted  to  Uie  Rules,  and  a 
copious  Index*  By  William  Udd,  Esq.  of  the  Inner  Temple,  Barrister  at  Law. 
In  royal  8yo,    Price  75.  6d.  boards,  pages  139* 

A  Brief  Outline  oi  the  existing  System  for  the  Govenmient  of  India,  to  which  is 
annexed  a  Tabular  Statement  of  Legislative  Enactments  from  1773  to  1826.  By 
Alexander  Annand,  A.B.  tit  Lincoln's  Inn,  late  of  Jesus  College,  Cambridge.  In 
4to.    Price  12s.  sewed. 

A  Practical  Treatise  on  the  Law  of  Principal  and  Surety,  particulaiiy  with  rela- 
tieii  to  Mercantile  Guarandes,  BiUs  of  Exchange,  and  BaU  Bonds.  By  Willian^ 
Theobald,  Esq.  of  the  Inner  Temple.    InSvp.    Price  lOi.  6d.  boards,  pages  297. 

The  Special  and  General  Reports  made  to  his  Majesty  by  the  Commissioners 
appointed  to  inquire  into  the  Practice  and  Jurisdiction  of  the  Ecclesiastical  Courts 
of  England  aod  Wales.  Bearing  date  respectively  the  25th  of  January,  1881,  and 
the  15th  of  February,  1832,  with  an  Index.  \  Authenticated  edition^  in  12mo. 
Price  5<.  6d.  cloth  boards,  pages  196.    [Ante,  pi  263.] 

An  Account  of  the  Most  Important  Public  Records  of  Great  Britain,  and  te 
Publications  of  the  Record  Comikiisnonen,  together  with  other  BfisceOaneous^ 
historical,  and  Antiquarian  Infonnation,  compiled  from  varionb  printed  Books  and 
Manuscripts.  By  C.  P.  Cooper,  Esq.  In  2  vols.  8 vo.  Price  II.  10t«  eloth  bda« 
[Ante,  p.  420.] 

The  Conveyancer's  Guide;  or  the  Law  Student's  Recreation.  A  Poem*  Third 
Edition,  with  additional  Notes  and  References.  By  John  Crisp,  Esq.  of  Fumival's 
Inn.    In  8vo.    Price  7«.  6d.  boards. 

[An  imitatbn  of  the  celebrated  Fkadtf*t  Gvids;  not  equal  to  the  prototype, 
but  still  manifesting  both  knowledge  and  cleverness.] 

The  Pfovince  of  Jurisprodenoe  Detenuned*  By  John  Aostm,  Etq.  Barrister  at 
Law.    In  8vo«    Price  I2f.  boards.    [Ante*  p.  298.] 
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Bills  of  Costs  between  Party  and  Party  as  allowed  on  Taxation,  made  ont  ac- 
cording to  the  late  Regulations  of  all  the  Courts,  Hilaiy  Vacation,  1832.  In  18mo* 
Price  2s.  Gd.  sewed. 

Familiar  and  Practical  Advice  to  Ezecntors  and  Administrators,  and  Persons 
wishing  to  make  their  Wills ;  with  all  necessaiy  Tables,  approved  Forms  of  Wills, 
the  Provisions  oC  the  New  Statute  respecthig  the  Wills  of  Seamen  and  Marines,  and 
the  recent  enactment  for  the  Distribution  of  undisposed-of  Residues,  &c.  &c«  By 
Arthur  J.  Powell,  Gent.  Attorney  at  Law.  Inl2mo.  Price  3f.  6d.  cloth  boards, 
pages  146. 

J[This  seems  a  useful  little  book,  but  the  most  remarkable  thing  concerning 
it  IS,  that  it  is  brought  out  to  meet  the  demand  for  the  description  of  know- 
ledge conveyed  by  it,  which  the  Author  expects  the  Cholera  Morbus  to  pro- 
duce. We  recommend  him  to  publish  a  simuar  work  in  Paris  immediately.] 

A  Summary  of  the  Practice  of  the  Court  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  as  assimilated  and  established  by  the  recent  Rules  and  Statutes,  in- 
cludin^  the  Points  of  Practice  detennined  in  Hilary  Term,  1832,  with  Practical 
Forms,  and  New  Tables  of  Costs.  By  Charles  Petezsdorff,  Esq.  of  the  Inner 
Temple.,  Price  8s. boards, pages 97% 
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A. 

AdtowBon,  what  evidence  of  early  title  neceaaary,  406. 

Affidavits,  what  weight  due  to  extra-judicial,  406. 

Ambigoity  in  written  instrument,  in  what  cases  parol  evidence  admiaiibie,  413w 

Annuities,  whether  goods  constitute  a  good  consideration  for,  under  the  53  Geo.  3, 

c.  141,  discuised.  111,  et  seq. 
Ashburton,  Lord,  life  of,  317.    See  Dunning, 
Augmentation  Office,  records  contained  in,  416. 
Austin,  Professor,  lectures  reviewed,  298. 


B. 

Bacon's  Abridgment,  new  edition  of,  reviewed,  129. 
Bimbaum,  Dr.,  work  reviewed,  148. 
Bankruptcy,  new  Court  of,  badly  filled,  255. 

Orders  of,  247. 

return  relating  to,  505,  n. 
Bentham,  Jeremy,  pamphlet  of,  reviewed,  162. 
Birth,  no  fractions  of  a  day  allowed  as  to,  418. 

on  what  day  a  person  attains  majority,  419. 
Bristol,  the  special  commission  at,  391. 

charters  of,  393. 

remarks  on,  396. 

cases  relatuig  to,  400. 
Brougham,  Lord,  Mr.  Bentham's  charges  against,  examined,  162. 

remarks  on  his  mode  of  discharging  his  duties  as  Chancellor,  174. 

anecdote  of,  175. 

proposed  reforms  by,  257, 503. 

his  judgment,  in  Churchman  v.  Ireland,  at  variance  with  the  prior  deei" 
sions,  358. 

new  doctrine  sought  to  be  established  by  his  decision  in  Jones  v.  Scott,  d69« 
arguments  in  support  of  the  new  doctrine  examined,  366,  et  seq. 

consequences  of  his  decision  in  Jones  v.  Scott,  371. 

his  opinion  of  the  book  entitled  '*  Precedents  in  Chancery,"  376. 
Brougham,  W.,  bill  brought  in  by,  257. 


Index,  511 


C. 

Chance,  H.,  work  on  Powers  reviewed,  115. 
Canon  Law,  history  of,  264. 

objections  to,  267. 
Chancery,  proposed  reforms  of  the  Court  of,  257. 

New  Orders  in,  243. 
Church-rate,  new  regulations  relating  to,  21. 
Clergy,  new  mode  of  correcting  proposed,  25  et  seq. 
Clocks,  comparative  authority  of,  418. 
Colonies,  what  statutes  binding  in,  417. 
Condition  of  re-entry  in  exchange  deeds,  414. 
Contingent  interests,  references  to  the  law  as  to  distinctions  in  releases,  devises 

and  assignments  of,  408. 
Conveyancing,  review  of  works  on,  405. 
Conveyancers,  their  opinions  at  variance  and  nowhere  collected,  409. 

duty  of,  as  defined  by  Mr.  Coventiy,  410. 
Cooper,  C.  P.,  work  of,  reviewed,  420. 

extracts  from  letter  to,  498. 
Coventry,  Mr.,  his  work  on  evidence  reviewed,  405. 

particular  references  to  mis-statements  by,  419. 
Covenant  to  produce  deeds,  expense  of,  ought  to  fall  on  vendor,  415. 

law  as  to,  uncertain,  415. 


D. 

Deeds,  whether  signing  essential,  410. 

mistakes  of  Mr.  Coventiy  as  to  the  effect  of  registration  and  notice  of,  411. 

stamps  of  old  deeds,  and  mistaken  statements  of  Mr.  Coventry  as  to,  41 1. 

exchange,  413.       - 
Defamation,  proposed  abolition  of  suits  for,  29. 
D'Este,  Sir  Augustus,  claims  of,  stated,  177. 

incidental  circumstances  connected  with,  explained,  432. 
Devise  of  after-purchased  real  estate,  353. 

case  of  election  raised  by,  353. 
Dilapidations,  proposed  alterations  in  the  law  of,  24. 
Dillon,  Sir  J.,  pamphlets  by,  reviewed,  176,  432. 
Dodd,  C.  £.,  his  edition  of  Bacon's  Abridgement  revievred,  129. 
Dunning,  birth  and  education  of,  318,  31 9. 

instance  of  his  early  display  of  ability  as  a  lawyer,  320. 

entered  of  the  Middle  Temple,  321. 

called  to  the  bar,  322. 

employed  by  the  East  India  Company,  324,  325. 

his  argument  in  Leach's  case,  326. 

appointed  Solicitor  General,  327. 

his  resignation,  ib. 

character  and  peculiarities  as  an  orator,  328 — 331. 

anecdotes  of,  332—336. 

his  character  as  a  senator,  336, 337. 

sketch  of  his  political  career,  337—340. 
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Dunning,  created  Lord  Ashburton,  340. 

anecdotes  of  his  private  life,  342 — 345. 

married  to  Miss  Baring,  345. 

his  death,  346. 

The  authorship  of  Junius  wrongly  imputed  to  him,  347« 

E. 

Ecclesiastical  Report,  reviewed,  265  et  seq. 
Elegit,  searches  in  Sheriff's  Office  for,  not  allowed,  417. 
Estates  for  life  may  be  limited  to  unborn  childfea,  420. 
Evidence.     See  Advowion,    Impropriation. 

works  on,  by  Mr.  Coventry  and  Mr.  Stewart,  508. 

parol,  where  admissible,  and  mistakes  as  tO/by  Mr.  Coventry,  412,  413. 

of  time  of  birth,  418. 
Execution,  searches  in  Sheriff's  Office  for,  not  allowed,  417. 

F. 
France,  Report  relating  to  the  Courts  of,  493. 

G. 

Germany,  tithes  in,  148. 

Grammar  Schools,  doctrine  of  equity  respecting,  discussed,  102. 

Lord  Eldon's  correction  of  his  former  opinion  upon,  ib. 

sources  of  information  on  the  subject  pointed  out  and  examined : — 

1.  The  wills  and  deeds  of  the  founders,  106. 

2.  The  warranted  decisions  of  courts  of  justice,  107. 

3.  The  lawful  acts  of  trustees  and  governors,  ib. 

the  title  "  Free  Grammar  School"  erroneously  considered  to  be  a  designation 
of  an  establishment  necessarily  confined  to  the  classics,  108. 
this  conclusion  confirmed  by  the  contemporaneous  exposition  of-  early 

trusts,  ib. 
and  by  the  acts  of  the  legislature,  109. 

H. 
Hart,  Sir  A.,  biographical  notice  of,  258. 

I. 

Impropriation,  none  until  the  period  of  Henry  8th's  reign,  4X7. 

Inclosure  Acts,  general  and  local,  allotments  under,  in  exchange,  414. 

Ionian  Islands,  state  of  law  in,  498. 

Ireland,  Lord  Plunkett's  Bill  relating  to  Irish  Courts  of  Equity  objected  to,  251. 


J. 

Judgments  afiect  lands  of  which  debtor  is  cestoique  trust  at  time  of  ezecution,  417. 
Jurisdiction.     See  Bristol. 
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Jury,  unanimity  of,  44. 

objections  to,  46  et  seq. 

cases  showing  the  absurdity  of,  49  et  seq* 

arguments  for,  examined,  61. 

Common  Jjaw  Commissioners'  proposal  relating  to,  65. 

proposal  to  introduce  jury  trial  into  the  ecclesiastical  courtsy  281,  282. 


L. 

Leases,  covenants  and  conditions  in,  restraining  alienations,  92. 

classification  oC  cases  relating  to  this  subject,  93. 

suggested  form  of  clause  against  Alienation,  100. 

restriction  should  be  by  covenant  as  vrellas  condition,  101. 

and  agreements  for  leases,  distinctions  between,  378. 

general  rule  of  law  on  this  subject,  379. 

abstract  of  cases  relating  to,  379  et  seq. 

mutual  rights  of  parties  under  a  mere  agreement  for  a  lease,  389. 

efiect  of  want  of  proper  £tamp,  where  the  instrument  amounts  to  a  lease,  390. 

invalidity,  how  to  be  remedied,  ib.  . 

and  when,  391. 
Lewis,  G.  C.  work  of,  recommended,  313. 


Matrimonial  Suits,  new  regulations  relating  to,  proposed,  19. 
Mittermaier,  Professor,  his  writings  praised,  157. 


P. 

Pardessus,  Professor,  writings  mentioned,  159. 
Park,  Professor,  his  new  division  of  law  pbjected  to,  314. 
Peel,  Sir  R.,  his  share  in  the  reform  of  the  criminal  law,  153. 
Plunkett,  Lord,  Bill  of,  objected  to,  253.  m 

Powers,  review  of  Sir  £.  Sugden's  and  Mr.  Chance's  works  on,  115  et  seq. 
•  Practice  of  Conveyancing,  remarks  on  difference  between  this  practice  and  the  prac- 
tice of  the  courts,  405. 
Presumption  of  satisfaction  of  mortgages  not  to  be  presumed,- in  what'Cases>  41 7*  • 


R. 

Records,  Public,  Mr.  Cooper's  work  on,  reviewed,  420. 

abuses  relating  to,  421. 

covenant  for  the  production  of,  415. 

cannot  be  required  to  be  delivered  to  a  purchaser,  415. 
Reform  Bill,  commented  on,  134. 
-Registration,  state  of  question  of,  257. 
Romilly,  Sir  S.,  legislative  exertions  of,  152. 
Royal  Marriage  Act,  effect  ofy  discussed,  176. 
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s. 

Secondary  Punishments,  present  system  of«  objected  to,  1. 

opinions  relating  to,  15. 

alterations  proposed,  41. 
Sequestrations,  proposed  alterations  in  law  of,  25. 
Savigny,  F.  C,  quotation  from,  316. 
Spain,  code  of  commerce  commented  on,  158. 
Spence,  G.,  Chanceiy  reforms  proposed  by,  257. 

Statute  of  Limitations,  effect  of  testamentary  disposition  of  personal  estate  on,  358 
etseq. 

important  judgment  of  Lord  Brougham's  relating  to,  358  etseq. 
Stewart,  Mr.,  his  work  on  Abstracts  of  Title  and  Evidences  of  Title  reviewed,  405. 
Sugden,  Sir  E.,  work  on  Powers  reviewed,  115. 

motion  relating  to  the  Bankruptcy  Court,  505. 

T. 

Thurlow,  Lord,  continued  Chancellor  under  the  Rockingham  administration,  C8. 

deposed  by  the  coalition,  69. 

reappointed  under  Pitt's  ministry,  71. 

the  great  seal  stolen  from  his  house,  72. 

his  duplicity  during  the  king's  illness  73 — 75. 

finally  dismissed  from  office,  77. 

his  character  as  a  judge,  78 — 80. 

various  anecdotes  of,  81 — 90.    , 

his  death,  91. 
Tithes  in  Germany,  work  relating  to,  reviewed,  148. 
Transportation,  histoiy  of,  as  a  punishment,  7. 

opinions  on,  quoted,  15. 

evils  of,  19. 

V. 

Voluntary  conveyance,  persons  claiming  under,  for  value,  413. 
Mr.  Coventry's  law  respecting,  corrected,  413. 

W. 

Wakefield,  E.  G.,  work  of,  reviewed,^  et  seq. 

Warranty  in  Exchange  deeds,  414. 

Will,  probate  copy,  when  evidence  as  to  real  property,  409. 

Will,  whether  a  vendor  should  covenant  for  production  of  probate  copy  of,  414. 
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